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C A S E S 

ARGUED AND DETERMINED 

IN THE 

Court of KING'S BE^NCH, 

IN 

Michaelmas Term, 

in the Forty-firft Year of the Reign of ObOroi HI. ^g^^^ 



Tones azainji Brinliy. Saturd^f^ 

^H£ plaintiff declared upon a fpecial agreement that in confi- An tgree- 
^ deratipn that he had dated to the defendant that it was in hiS| meat to pay 
(the plaintiff's,) power to girc the defendant certain inforn^ation *!^^^f 
which might enable one F,1H^ to receive a conGderablefum of mone]^ on which 
then due to him, and alfo in conGderation that the plaintiff at the re* ^ny ^»^ 
queft of the defendant would give fuch information to the defen- ^?"e3^-' 
dant as might enable the faid F. N. to receive the faid fumf thethedefen* 
defendant undertook and promifed the plaintiff to pay him on the <i<uicthrough 
day upon which any money fliould be received by F. N. or by the Jj,* J}S!J^ 
defendant on F.N*s behalf tnrough the means of the plajntiff's in- tiflf^i infor-' 
formation, the fum of lo/. percent, on the money fo received. The ««tion docs 
declaration ♦ then averred that the plaintiff did give the defendant "he!llJ"dff 
certain information refpeAing divers fums of money which F* N. to the rtipu. 
was entitled to receive under and by virtue of the laft will and tefl:a« i*^«^ ^^ 
ment of one A. N. deceafed, and that F. N. through the means *^^f„ of 
of fuch informatjpn on the 27th January tSoo, did receive the (umfteck incoa* 
of 500/. whereby the defendant by virtue of his promife became Jf'^Jf ?^ ^^ 
liable to pay to the plaintiff 50/. &c. The fecond count ftated ^j^Jj^ ",3, 
more generally that the defendant was indebted to the plaintiAf in though he 
fo much for certain information given by the plaintiff to the defen- «w8^t after- 
dant at his requeft, whereby F, N. was enabled to receive and did ^ci»c*ihe* 
accordingly receive divefs large fums before then due to him, and ditidendt 
being fo indebted the defendant promifed, &c. There were alfo ^«"^ 
the general money counts and for work and labour. The defendant t 2 J 
pleaded the general iffue. 

At the trial before Lord Kenjon at the laft fittings at Guildhall 
the agreement in writing was proved, whereby the defendant ^' un« 
dertdok to pay to the plaintiff on the day upon! which any money 
Ihould be received by F. N. or by him, (the defendant), on his be- 
half» through the means of the plaintiff's information, the fum of 
loL per cent, on the money which (hould be fo received." It was 
alfo pioTCd that, in confequence of information given by the plain- 
tiff to the defendant) F^ N. had obtained 500/. ftock which had 
ftood in the name of A* N.^ from whom the defendant derived 
Voi^l, B title 
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CASES IN MICHAELMAS TERM 

1800. title as refiduary legated; and evidence W9S adduced for the pur- 
pofe of (hewing that he had afterwards received ten years dividends 
due thereon. It was objected by the defendant's counfel that it 
was Jlock and not money which had been obtained through the me* 
d!um of the plaintiff's information, and therefore he was not entitled 
to recover any thing under the terms of the agreement; and that 
the dividends were merely confequential to the dock ; and it was 
not the meaning of ahe parties that to/, per cent, (hould be paid 
upon all the intered which might accrue, but merely for the 
principal fum if any.' Lord Kettyon admitted the objection and 
oon-fuited the plainrifF. 

Comyn after dating the fafls as abovementioned, noM^ moved to 
fet afide the non-fuit, contending that the proof fudained the agree- 
ment \ for dock was to be eAimated as fo much money, into 
which it was convertible ; and that at any rate the receipt of the 
dividends {a) d\ie at the time of the transfer of the Uo(k was a 
receipt of fo much money within the meaning of the agreement. But 

Th^ Court thought the objeflion well founded ; and animad- 
verted upon the immorality of fuch bargains as the one in quedion, 
which had grown of late into practice, * 

Rule rcfufed (4). 

{a) This faA w»t offered to be in'trr fully fuppHrd by affi^^t<:; but the C«uit thooghc 
this was not a cale in wbieh the piaintift ihouid be allowed to brii.g lO'V^ard any fad that 
iad not difiii.^y appe^'^d at the cri.l : and iheiefcrf qume as to anv opinion on this point. 

{h) An adiun for mnney had and lec'ivrd doet not lir to ncover Oock. Nigkringal tmd 
Others ifftfrnttg of Mettwkr v. Dtviftme^ 5 Burr t^%q. and T BUuk. Rtp, t%^ Lofd 
AUmfiidUA^ ** Jt IS a nrw fpcciek ot pro|eti>« and u mt mt.ify.'* 



i^,^ SwEiT and Another AlTignees of Gard, a Bankrupt, 

Monday^ • /i r» 

ivav. loth. ogamji Pym. 

"I N trover for certain baUs of cloth the f»fls appeared to he thefe. 
f neron " 1 he -bankrupt, a clothit^, refiding in London, before his bank- 
goods in bU ruptcv employed the defendant, a fuller refiding m Exeter^ in his 
pofleflion, if ^Juf,n jfs ; and at the time of the tranfa<Slion aftcrmcntioned the 
ilrd?deiifer bankrupt was indebted to the defendant upon the general balance of 
them to a accounts in more money than the value of the goods in quedion : and 
^•P «*"'" by the cudom of the trade at Exeter rht* defendant had a lien for his 
leyed^on ac- general balance. The cloths for which the aflion was brought 
count and at had been fent by Gard before his bankruptcy to the defendant to 
tbe tiflc of j^ fulled as ufual : and after they were finifhrd the defendant, in 
pll,*t*ougb confequence of prior orders from Gard^ fiiipped them on board a 
unknown to certain velTrl at Exeter to be forwarded to him in London^ and fent 
the carrier, ^j^^ invoicc to Gard^ No bill of lading was figned by the ciptain 
v^hls 'n^n at the time of the fliipment : but foon after the veffel failed, Pym^ 
by ftoppiQg hearing of Card's bankruptcy, followed and overtook the captaia 
^^'Infi^Lid ^^ ^^^^ ^" ^^^ paffagc to London^ and there procured him to iign 
^rocur^ir a bill of lading to Pym or his order, by virtue of which Pym ob- 
them to be taiucd the delivery of the goods on their arrival in London. 

to him by virtue of a biil of lading 6|ned by the earner 10 the ccurfc ol hii voyagt. 

At 



IN THE FoRTT- FIRST YeAR OF GEORGE III, 4 

• ^ % 

At the trial before Lord Eldon at the laft aflizes for the city of i8oo* 
Exeter the plaintifl^ recovered a verdi£l under bis LordOiip's di« ■■ ■ i • 
reftion, he bein^ of opinion that noperfon having a lien on goodSf Swiir 
can if he part with the poflef&on afterwards flop them in tranfitu, ^yj^ 
2^d thereby revive his lien againft the owner. But he gave the f p 1 
defendant's counfel leave to move this Court to enter a non-fuit^ if 
they ihould be of a different opinion. 

Gibbs now moved accordingly, on the ground that the captain 
having received the goods from the defendant, and not being ac- 
countable to any other perfon for the delivery of themi (for he had 
received no orders from Gard)^ it was the fame as if they had 
remained in the a^ual poflefiion of the defendant. T^^at there 
could have been no doubt if the defendant had taken the bill of 
lading to his own order at firft ; and his taking it afterwards be- 
fore the goods got to the poflefiion of Gard was the fanie thing. It 
was equally an acknowledgment by the captain that he held the 
cuftody of them on the defendant's account. 

Lord Kenton C. J. ^The right of lien has never been carried 
further than while the goods continue in the pofleffion of the party 
claiming it. Here the goods were (hipped by the order and on ac« 
count of the bankrupt, and he was to pay the ezpence of the car- 
riage of them to London : the cuftody therefore was changed by the ' 
delivery to the captain. In the cafe of Kinloch v. Craig {a) where 
t had the misfortune to differ with my brethren, it was ftrongly 
infifted that the right of lien extended beyond the time of adiual 
pofleflion; but the contrary was ruled by this Court, and after- 
wards in the Houfe of Lords : though there the fa£lor had accepted 
bills on the faith of the confignments, and had paid part of the freight 
after the goods arrived. 

Grose J.— I confider the delivery of the goods by Pym to the, [ (J T 
captain to be equivalent to a delivery to Gard. 

Per Curiam^ Rule refufed. 

(a) I term R^. 119. afterwards in Dom. Proc. ib. 786. 
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Smith and Another again/I Buchanan and Another. x^f^{*^ 

A SSUMPSIT for ^oods fold and delivered, and upon the com- a difcbatge 
^* mon money counts. Pleas, i. non-aflumpHt, 2. for a further «ndcracom. 
plea in difcharge of the pcrfon's eftate and efffeas of the defen- ^^ f.^ 
dants, except any property, jf any thejx be, after the date of a aTreiga "* 
certain deed dated 23d of September 1799 after mentioned, ac-^'""^" 
quired or to be act^uired by tKe defendants, by dcfcent devife be- J^j^' ^/" 
queft or in courfe of diftribution, they fay, that by a certain law debt 3 ifing 
of the (late of Mary/and made on the loth of jipril 1787 intitled h«cagiinft 
" an ^St refpefting infolvent debtors," it was enacted tha: any debtor ropt*b^' 
for any fum above 300/. might apply by petition to the chancellor of creditor a 
the faid (late, and offer to deliver up all his property to his credi- /^^i«^ o^ 
tors, a fchedule whereof with a Uft of creditors fhould be exhibited****"®'*""^* 
therewith; and thereupon the chancellor might direft perfonal 
notice of fuch application to be given to the creditors or as many as 
could be ferved therewith, or he might dire£l the notice to be pub- 
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l8oO« liflied in the newfpapers; aiul op the appearance of the creditors 
or their negledt to appear on due nottcei the chancellor might 



Smith adminifter an oath to the debtor binding himfelf to deliver up and 
Bitch'ahaii ^'^^^f^^ ^^ his creditors all his property, &c. in fuch manner as the 

r M n chancellor ihould dire^ ; and that the chancellor Ihould thereupon 

^ 't ap^int a truftee on behalf of the creditors, and (hould ditcGt (uch 
debtor to execute a deed to fuch truftee of all liis property debts 
rights and claims in truft for the creditors ; *< and thereupqOi and 
upon the execution of the fai4 deed, and after the delivery of ^e 
property books bonds and oth^ evidences of debts to fuch truftee, 
dnd his certificate of fuch delivery, the chancellor might order that 
fuch debtor /hould for ever thereafter be acquitted and difchargedfrwm all 
debts by him owing or contraBed at any time before the date of fuch dfed'g** 
and in virtue of fuch order fuch debtor fbould be for ever fo dtf- 
charged: provided that any property thereafter acquired by fuch 
debtor by defcent devife bequeft or in courfe of diftribution (houl4 
be liable to the payment of bis debts. The plea further ftated that 
after the making of that law the defendants were joint debtors for 
more than 300/. ; that they petitioned the chancellor and offered to 
deliver up all their property to the ufe of their creditors with the 
fchedule and lift of creditors thereunto annexed ; that thereupon 
the chancellor gave the due notice to the creditors, and adminiftercd 
the oath to the defendants \ and appointed one £• Mcale truftee on 
behalf of the creditors; and dire^ieid the defendants to execute a deed 
to the faid S^ M* for all their property debts rights and cla^ims ^c- 
in truft for their creditors. That thereupon the defendants did accord- 
ingly on the 23d Sept, 1799 execute fuch deed pf that date, and did 
then deliver up to the faid S, M. as fuch truftee &c. all their property 
Books &c. who thereupon certified fuch delivery to the faid chancel- 
lor ; and thereupon the ohancellor according to the faid a£b ordered 
' that the defendants fhould for ever thereafter be acquitted and difcharged 
from all debts by them owing or contraBed before the date of the faid deed s 
except that anv property afterwards acquired by them by defcent 5cc, 

t 8 ]) fhould be liable to the payment of their debts. The defendants 
then averred, that they, at the time when the feveral caufes of 
adion in the declaration mentioned accrued, and until and at the 
time of the faid order of dlfcharge, were inhabitants and refidents 
in the faid State of Maryland^ and that the faid feveral caufes of 
a&ion accrued and were owing before the date of the faid deed of 
truft executed by the defendants to S. M. wherefore they prayed 
judgment, and that their perfons, eftates andefficAs, fave and ex- 
cept any property, if any, acquired after the date of the faid deed 
by the defendants by defcent &c. may be difcharged &c. A third 
plea contained the fame fa£ts together with an averment, that the 
defendants had not fince the date of the truft deed acquired any 
property by defcent &c. and concluded in bar of the zQCion gene- 
rally. Replication that the caufes of aBion in the declaration men-^ 
tioned (evctzlly accrued to tie plaintiffs within thir kingdom of Eng" 
land : to which there was a general demurrer and joinder. 

Giles in fupport of the demurrer. The order of difcharge obtain- 
ed by the defendants under the law of the State of Maryland ia 

analogous 



IN THE FORTT-FIRST YeAR OF GEORGE HI. i 

analogous and equivalent to the certificate of a bankrupt here ; and i8oo. 
having been iflued by a competent jurifdidiion in the cafe of fub- ■■< 

je£ts of that State refident there at the time, though it has not the Suits 
binding force of a law in this country, yet the courts here will take ^ ^^ 
cognizance of and give it effe£k by adoption and the curtcfy of na- ''*"^"^* 
tions. Our courts recognize the laws of a foreign (late in many 
inftances. The lex loci governs the conftru£lion of contradls (a): 
and the didribution of inte(late*s eSeCts depends on his domicile Q 9 1 
at the time of his death, though he had property in other coun« 
tries* Even in the inllance in qucftion of bankruptcy it is in«every 
day's practice that a£iions are fuftained by affignees and truftees 
Under foreign commiffions of bankrupt againft debtors of the bank- 
rupts refiding here} which (hews that the law recognizes the altera* 
tion of the property. But it would be inconfiftcnt and unjuft to 
give effe^ to fo much of the hw as divcfts the property out of the 
bankrupt, and deny him the bene(it of (he condition on which it 
was fo divefledi namely, indemnity againft antecedent claims. If 
it be true that our courts will give credence to the judicial afls of a 
foreign ftate in matters over which they had a competent jurifdi^ioa 
by the laws of (hat ftate, it follows that neither the locality of the 
contra^ nor the country of the contracting parties can vary the 
cafe. It is clear ^hat this order would have been a difcharge of the 
defendants if the plaintiflFs had inftituted their fuit in America: and 
it would have been no anfwer that the contract was made ia 
England^ or that the plaintiffs were fubjefts of England and not 
bound by the law of Maryland in regard to bankrupts. It is alfo 
clear that after the proceedings which took place in America it 
would have been an anfwer to a fuit inftituted here by the bank* 
r\ipt8 againft a debtor that their property was divefted by fuch 
proceedings* Then in juftice they are entitled to avail themfelves 
of the fame law for their protection againft the fuit of a creditor: 
more efpecially as the order of difcharge was grounded on a good 
con(rderation, namely, the furrender by the defendants of the 
whole of their property for the ufe of their creditors. It is true 
that it was holden in rolliott v. Ogden [b) that a man's having been 
deprived of all his property by an aft of con(ifcation of a foreign 

ilate, which at the fame time provided a fund for the payment of his C ^^ 3 
debts there, was no anfwer at law to a fuit by, a creditor here. But 
that went on the ground that no nation will take cognizance of the 
law) of forfeiture of another. And in Wright v. Nutt (r) thofe 
circumftanic^s were holden to be fufficient grounds for a court of 
equity to interpofeby injunftion againft the fuit of the creditor. 
In the former cafe ftveral cafes {a) in Ctkpcery were cited and 
approved to (hew that our courts recognized the bankrupt laws of 
a ioreign ftate, fo as to veft debts due in England to a bankrupt 
in his curators or alTignees in the foreign country. The cafe 
however of Ballantine v. Golding (e) comes neareft to the prefent^ 
where a certificate obtained under a commiflion of bankrupt ia 

{m) Vide Surrovfi ▼. JemnOf % Stra. 733, (4) 1 H. BI0C. 11 j, (t) t H. J9iW.i3$/ 
(d) lb. t^i. in DOtiSf vis. Sdemons w. Rsfu 1764* before Bstlmrft y\j9Utt ▼« bipott* 
thin 1769 before Lord CaWmx and Nmi ▼. CmlmibMm to tr^nd 1704. 
(0 M t4 Crt. 3. j; R. C99kt*i Bank. L, 347. lUcdit. 
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1 8oo. Ireland was hold^n a bar to an a£^ion here againll the bankrupt for a 

i" debt arifing prior to the bankruptcy. It is true that the debt there 

Smith was contra£^ed in Inland; but Lord Mansfield recognized it as 

'f y a general principle^ that what is a difcharge by the law of one 

^^ country will operate as a difcharge in another. And he faid that he 

remembered a cafe in Chancery of a ceflio bonorum in Holland^ 

which is a difcharge there> having been allowed the fame effecl 

here. 

R. Smith contra was flopped by the Court. 
Lord Kenton, C.J. It is impoflSble to fay that a contra^ made in 
£ II ]] one country is to be governed by the laws of another. 'It might 
as well be contended that if the State o{ Maryland had enaded that 
no debts due from its own fubje£ls tothe fubjc^sof England (hould be 
paid, the plaintiflF wuuld have been bound by it. This is the cafe 
of a contract lawfully made by a fubje£l in tnis countryi which he 
reforts to a court of juftice to enforce; and the only anfwer given 
is that a law has been made in a foreign country to difcharge tlvefe 
defendants from their debts on condition of theii having relinquiihed 
all their property to their creditors. But how is that an anfwer to 
a fubjedl of this country fuing on a lawful contrail made here ?< 
how can it be pretended that he is bound by a condition to which 
he has given no aflei# either exprefs or implied ? It is true that we 
fo far give tStOt to foreign laws of bankruptcy as that aflignees 
of bankrupts'deriving titles under foreign ordinaoces are permitted 
^ to fue here for debts due to the bankrupts* eftates: but that is, be- 
caufe the right to perfonal -property muil be governed by the laws 
• of that country. where the owner is domiciled. That was recog- 
nized in the cafe of Hunter v. Potts {a). The Court there confi- 
dered the aflignment of the bankrupt's effe£ls in another country, 
• although in fadt made in invitum, as equivalent here to a voluntary 
conveyance by him [h). The cafe of Ballantine v. Golding is very 
diftinguifhable from the prefent; for there the debt was contra£lcd 
in Ireland where (he com million iflued. But in the fame page of 
the book (r) from whence that was quoted is to be found an opi« 
nion of Lord Talbot* ^ dire£tly contrary to the conclufion we are 
r' 12 1 defired to draw in this cafe; for there he held that though the 
commiilion of bankrupt iflued here attached on the bankrupt's 
efieds in the plantations, yet his certificate would not protedi him 
from being fued there for a debt arifing therein. The fame rule 
then mud prevail here. 

Lawrence J. If the defendants had made a voluntary aflign* 
ment of all their property to the ufe of their creditors, it is not 
pretended that that w^mld have been a bar to the fuit of the 
plaintiffs', and yet the tule^of the aflignec would have been as 
valid here as under the foreign commiflTion ; which (hews that the 
validity of the title under fuch an afli^nmerit cannot make any 
difference in the prefcut argument. Then it reds folely on the 
^ueftion. Whether the law of Maryland can take away the right of 
a fttbjcft of this country to fue upon a contraifl made here, and 

5i\ 4 Jtrm Rip. I Si. t9«. {t) Cook. Bank. L, 347. c tet BeswtiLex Merc. 499. 
(1 S« the c«f!! of 99^*nag v. Kmg/kt.tSttipgt at Guildhall afier HU. T. 5 Ge9, 3* 
Mr« Imd diMwifdif nhcfe \h% Line opink A wm cnterttlncd* ib. addcDdi (o 6rft edit. 

which 
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urTiich 18 binding bjr our laws? This cannot be pretended: and i8oo. 
therefore the plaintiffs are entitled to judgment. ■ ■ 

Gbosb and Le Blanc, Juftices, concurring, Smith 

Judgment for the plaintiffs {a), g //^^"^^^ 

(') In Ptiiu ▼• AtMafier^ % 7*. Rep* 609. Uie Court refufed to difcharge « defiBod«at out 
of cnftody who wm ancftcd at the fuii ot a credicoi refidcot here, on an allegation that the 
<trbt was contraded ar Hamburgh and that the diferwiant bad bcc >me a bankrupt and ob* 
t«<ned rh certificate there, »i<d that fhe plahtiflf might have proved his dfbt under the com* 
weStkon 3 fw the Court laid that as the pUiotitf wa« not relident in Hsmbrngk at the time of 
thebankiuptcy, they wuutd not decide the qiuftion in a fummary way, but put the de* 
feodanc to plrad tie bankruptcy and difcbafge. The derendant accordingly filed Aich a 
plea, wh'ch the Couci bJd to be iDfoimally pleaded } and the matter nevef came on igain. 



The Kino againfl The Inhabitants of Bilton with C «3 1 

Harrowoate. ^;^-{^i, 

I^N an appeal to the quarter feffions for the Weft Riding of ^^it extmi 
^^ . Torhjbire againft an order of two Juftices, removing Grnr^ nation of « 
Barbir the wife of Henry Barber a private foldier in the fifth '*"»'<**««' 
battalion of R oval Artillery together v^xih Arin and Henry their ^^'^V, 
children, from tne townfhipof Z^^^i; to the townfhip oi Bilton with which it * 
Harrowgate, the fcflions confirmed the order, fubje^ to the opinion "***^*\ 
of tliis Court on the following cafe. Mu^mJ 

On the hearing of the appeal, Mr. Join Jikinfon t\it attorney for Aa, muft 
the refpondents produced a written paper, of which the following *** *V^e^' 

is a copy: ... . hew be**" 

^ Durhanty to wit. The examination of Henry Barber a private received io 
foldier in the 5th battallion of Royal Artillery, taken and made *^jj*?*^'» 
before us two of his majefty's jultices ~of the peace for the faid ^ove^tVelf 
county, the 5th oi March 1800; who on his oath faith that fomd prima faci^, 
time in the beginning of the year 1777 he bound himfelf by in- «*»®»i*»^ 
denture to Richard Smith, in the townfliip of High Harrovjgate^ in fo be in the 
the pariQi of Knarejboroughva the county of Torh, to ferve him as a form prc- 
(boe- maker for the term of feven years. That he fcrved the whole [^**^^^J^ 
of fuch term, and flept all the time in his mafter^s houfe in the 
n>wn(hip of High Harrowgate. And faith that he bath never Cnce 
gained any other fettlement. 

Taken and fwom the day and The mark of 

year aforefaid, before us X 

Richard Wallis^ Henry Barber?* 

Robert Green. 
Which paper writing fo produced by the faid John Atkinfon he [ f ^ ] 
faid ttut he had received from Mufgrave the overfeer of the poor 
of Lee!^; but the faid Mufgrave was not produced as a witnefs^ 
nor was any evidence whatfoever offered either to prove that the 
faid Richard Wallis and Robert Green were magiftrates for the faid 
county of Durham; or that the fignatures fubfcribed to the faid 
paper writing were the fignatures of the faid magiftrates, other 
^hin what appears upon the faid paper. The counfel for the 
ap^Uants objeAed to the Court receiving this evidence, which. 
c^je£lion was over-ruled fubje£l to the opinion of this Court. 

U^ood and Heywood, in fupport of the order of feffions contended 
^t the written examination produced was primi facie evidence 
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l8oo« of the. fcttlement under the provifions pf the Mutiny A,& (a)%. 
for it was decided in R. v. The Inhabitants of IFarUjlb) that th^ 



*rh» RiNc orlgjjial examination of *a (bldier touching his Settlement as well as 
Th?tn^bi. ^^ attcfted copy of it was admilBbte evidence of the fettlement 
' taau of * under that aft. 

BII.TON. Lord Kemton C. J. interfering, faid that the cafe was too 

C 15 J plain for argument. That the paper in quell ion might poflibly have 

been good evidence if properly authenticated: but the objeftion 

. here was" that the pofleffionofit was not accounted for, or any 

other circumftance proved to authenticate it (r). The mere pro- 

du£lion of it in court proved nothing. 

«The refpondent's counfcl then prayed the Qourt to fend the 
cafe dpwii again to the fcflions to bf heard upon the merits. But 

Lord BisNYOK C. J. faid that it was their own fault in not 
being prepared with fufficient legal proof upon the trial of the 
appeal: and it would be of mifchievous confequence to permit 
parties to go to another trial becaufe their evidence was defe£live in 
the &rft inftance. That the Court were bound to qua(h the order 
of fe(fionS| which appeared to have no foundation for its fupport ; 
and the confequence followed of courfe. 

Ptr Curiam^ fioth orders quaihed. 

Lambe was to have argued agatnft the orders. 

{a) S. 33. coaUet two or more jufticc^ of the pe«c< for the coooty Sec. wbeie any non-* 
comniffioncd officer or fuldier fliall ^ quartered, in cafe fuch officer or ftMm has either 
wife or child ot chikkenrto canfe iuch officer or Ibidier to be fummoned before thetn, in 
tile place where they aie quartered, b order to make oaih of the place of their la0 lesal 
fettlement; ind foch perft.na are direAed to obey fuch fummont, and to make oath ac- 
cordingly. And foch iuftices are ther. by required to give an attefted copy of fuch affidavit 
to the perfoo making the fame, to be by him delivered to his commaoJing officer, in order 
to be produced when required \ which atiefted copy iball be at any time admitted ia endence 
I as to fuch lad legal fettlement before soy of h s majcfty'» juftices of the peace, or at any 

general or quarter feflion of the peace. Provided always that in cafe any fuch officeror 
tidier ihall be again fnmmooed to make oath as afbrefaid^ then on foch sticfted copy of tho 
Mth by him former'y taken being produced by him or by any other perfon on Kis behalf, 
foch officer or fbldier ibalt not he obliged to t«ke any other or further oath with regard to 
kia legal lettlcmeot, but iball Iravc a c<ipy of fuch atiefted copy of examination if rcqui>ed. 

(*) 6 term Rtf, 534. 

[c) The wafic of proof of the han<f writing of the magiftrates had been before fuggefled at 
the bar ai the principal objedioa to the admlffion of the evidence. 



kkurjiiaf. Pitt agairi/i Thompson. 

Aav.ijth. RULE was obtained calling on the plaintiff to (hew caufe 

T^ 9***^ ^^y *^ defendant (hould not be difchargcd out of cuftody 

charge! on common bail in this aAion of • afluropfit, on the ground of her 
feme covert being a fcmecovert. The affidavit ftated the caufeof a£iiontabefor 
wrS"**" the rent of a houfe in which (be had refided for foveral years, and 
ihctimTor for which previous to the year 1796 the rent had been paid by her 
the credit hufband, who was a fea-faring man. At that period fhe applied 
b*X^ain-'^° the plaintiff her landlord, and informed him that (he had not 
^ffAe^' heard of her hufband for a long time, and believed he was dead, and 
takeniy In- defired to continue tenant of the premifes, to which the plaintiff, 
fhsThfr hS- aflentcd. And from that time (he had paffcd as a fing)e woman.^ 
band wa» and had contrafied as fuch with other perfons as well as the pla^n- 
deadj there (iff. But it wasnow fwom that her hulband was living, 

beingoo • • . o 

fraud intended. * ^ifl 
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-B^ (hewed caufc againft the rule, and referred to the cafes of 1 800. 
Partridge v. Clarke(a)^ and Waters v. Stmtb (b), where the Court, in - 



recognizing the pradice of diCcharging married women on fom- ?»" 
mary applications of this kind, qualified the rule with the c^cepti- ^^^^^^ 
ens, where the UlQl itfelf was doubtful, and where the credit had 
been obtained by the defendant by inipofing hcrfelf on the plain- 
tiff as a fingle woman \ which latter he contended had been done 
in thb cafe: and the plaintiff had no means of afcerUuning the 
cmth of the other fad fworn to. But 

Thi Court thought that the defendant was entitled to the relief [ 17 ] 
prayed, confidering her as having made the reprefentation of her 
huiband's death to the plaintiff through miftake, and not from anf , 

' intention to impofe upon him. 

Rule abfolttte (c)» 

Lawis in fupport of the rule. 

(tf ) 5 rtrm Mip. 194* (^) 6 Ttrm Rtp. 4f I. 

{/) The Court grwted a SmiUr applicatioii io a cafe where the plalotiffat the time of 
the credit given to the d«fBQ<laot knew that (be hid a hulband livtog abroad, though under 
MTma of icH'*P^ ^rVQ ber^ M^tit ▼• C^ftlkyBil. 39 Gi9* |. 



Jennings a^dnji Mitch£L2«« 7i^^ . 

THE plaintiff held the defendant to bail for thefum of 1190/. Q.^aa* 
iix, 3^» and in the affidavit to hold to boil the plaintiff, Y|!/^Voi4 ' 
after fwe^qg to the debt to the amount dated, depofed, *< that (» bait Ut 
the defendant hath not made any tender or offer to pay the faid '^^'/J^ 
fum in bank of Engfani. notes to the knowledge or belief of thb enuush'to 

deponent.'* negative a 

A rule was.obuined calling on the plaintiff to fliew caufe why the ^''f!'f ' *^ 
bond IbOAud not be delivered up to be cancelled, and a common b^nknutesi 
appearance entered for the diefendant, on the ground that the for n n coo. 
tender of the debt in bank notes was not properly negatived, ^^||[*^j^*Jj*j^* 
according to the provifions of the bank a<i, 37 Geo. 3. r. 45. notes w.t 
which requires {/. 9.) that no perfon (hall be holden to fpecul made of all 
hail, •• UDlels the affidavit to hold to bail contain therein that no ^1^'^*,^' 
«* oSer has been made to pay the fum of money in fuch affidavit wbicbwouid 
^< mentioned &c. in notes of the £aid Governor and Company ^ luffideoc 
<• cxprcffcd to be payable on demand, (fraffional parts rf the fum'^^^J^^^^ 

«« of twenty JbiUings only excepted^Y ^c. and non coiiitat, according ow. 3^.4^. 
to this affidavit, but that there may have been a tender of 1 190/. [ 18 3 
in bank notes, whiifS would have been a compliance with the 
ftatute as nearly as. the fum would admit of; and the affidavit ought 
€0 have proceeded /C^ negative a tender of any part of the debt in 
bank notes. To this it was anfwered that the fair conllrudlion of 
the affidavit was that there was no tender of the debt in bank notes 
as far as it was poffible to make fuch a tender on account of the 
fra£tional fum* / But 

The Court faid that the objeAion^ which however was ftri£ti 
juris, mud prevail. 

Giles in fupport of the rule* Rule abfolute* 

Penmiher againft it* 



■ 
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^^f . Jajlrett again/i Dillon. 

The plain- A RULE was obuined calling on the plaintiff to (hew caufe* 
cifrinaffida. ^^ why a common appearance fliould not be entered for the de- 
thl d^fall ^^°^*"^ "P9" ^^^^ dcfcft of the 'affidavit on which he had been 
•nt to bail bolden to bail) in which the plaintiff was merely defcribed as of 
muft give fuch a place, without giving himfelf any addition of date or degree. 
ilTidon"* This obje^ion was grounded on the rule of Court of Mid. 1 5 Car^ 
othcrwife 2. 1 663. whcTcby <* It is ordered that the true place of abode 
the defend. <« and thc true addition of every perfon who (hall make affidavit 
^kHfJ^ •« in court here (hall be inferte^ in fuch affidavit/* 
on common ErJInne and Barrow (hewed caufe againft the rule; ift. becaufe 
^1- the rule only applied to an affidavit made in a caufe in Court, 

C 19 ] whereas an affidavit to hold to bafl was only in the nature of procefs 
to bring the party in. adly. It was not competent to the defend- 
ant to take any objection to any proceeding in the caufe till he had 
appeared in Court according to the condition of the bail bond by 
putting in good bails after which if the obje^ion weipe wcU founded 
be might avail himfelf of it in difcharge of his bail (a). But 

Tie Court (M that the rule of Court in que(tion had always been 
a£lcd upon in this inllance as well as in others } and it was tm- 
ponant to preferve the fettled form of proceedings; and that no 
affidavit (hould be received without fuch addition. That this had 
probably been required in conformity to the (tatute of additions 
I Hen. 5. ^. 5. which made fuch addition neceffary in all original 
writs of anions perfonal appeals and indiAments; and ia criminal 
cafes any defe£i ot this kind was (lill matter of error (^)* 

Rule abfolute. 
Lawes was to have fupported the rule. 

(«) in Dejhorougb v. Co^Hger^Z Term Rff. 77. the Court woold not admit of any 
ODJeCtioo being made to (he attidavii 10 hold to hail al'ier juo^menc by oelauU| -but faid 
that any objection or that lort ou^hc m oe niitde in rcafonaoie time ai'cer the error cum- 
mitred. 

{h) See rtat. 8//. 6. tf. ift. $Ert% c» 13. and 4 jimn. c. 16. /. 7. Rut the advantage 
is Wtffcd by the picaof not guilty, % Hale 175. 2 Jiawk,ch* %i» /. 25. c&, 25* /• 70. 

f L" -^ Wright tf^a/«j« Robert Hunter. 

No%f. 14th. 
Money paid 

n«m\no'' Uid out and expended by the plaiutitt lor the derend ant's 11 ic, and 
ther 6e/cre f^^ moncy had and received by thc dcfenaant for the ufc of the plam- 
™Vtbe tiff. The defendant pleaded i. the general iffue ; 2. a general plea 
iat.rr of bankruptcy bcfoie the caufes of adion ; on which iffucs were 

forthepor- :>.:j.^A At the trial a vcrdia was found for the plaintiff with 

pofe of being J"***^** 

KU HnTda^ (hare of a dibt to their joint c;edkor. if it be not fo applied it provcable as a debt under the 
hit »'^"!j*^«** J»"/J ■ 1*^^^^ . a,tho» the folvent partner *ere not called upon to repay iho 

It"^ S.e fit crtS^to tm S^ he bankruptcy oi the olher. But the folvem pa.t.^er may reco^e, 
f^ Se tnCpt hlTa^ of^ch debt fo paidW th. b-nkruptcy to che joint creci or noc.ia,«an.. 
[^he bank^pt has obtained hit certificate. A. engage, a. a partner in ap.rt.culai iranfaa.on «i.h £. 
?*l«aD^^^bJ were before partner* 5 B., C.,.nd A, become bankrupt -iter ^vhich ^pa>.a etbi «ue 
L'rT^if fclf Md U^ to Oo^ot creditor, held that thcfe three partne.. cooftituted but one deb:or to ^,. 
^"tJ^rheSSt I^m Um B. U.e pripa.uon ot B.. C^d D. towards tU joint debtj B. not having 
pleaded in abatemenu damage 
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d. Dages 578A si.j6d.[uhjcGt to the opinion of thf Court on the fol- 1 8oo. 
lowing cafe. The defendant together with Margaret Hunter and 



Heney Keawen Hunter deccafed, who were copartners in equal Whght 
thirds, were concerned with the pUintiflF in the year 1791 in a (hip n*/,^^^^ 
called Tie Royal Cbarlpttef and in the outfit of the faid (hip upon a 
flave voyage from the port of Brifiol to the coaft of Africa / (viz.) 
the ptaintiflFin fix twenty-fourth (bares, and the defendant and the 
faid M. and fif. K. Hunter as fuch copartners in eighteen twenty- 
fourth (hares of the faid (hip and cargo. The defendant and M. 
and f/. K* Hunter were alfo purfers or (hips' huibands of the (hip, 
^nd as fuch it was their duty to pay the charges of the outfit of the 
ihip and cargo, and to receive from the plaintiflF his part of the fame. 
Previouflv to the 8th of February 1 793 the defendant and M. and 
H. JT. Hunter as purfers of the (hip delivered to the plaintiflF the 
accounts of all the expences of the outfit with the debit and proper* 
tion of the plaintiflF in and for the fame, to be paid by him to the [ 21 3 
defendant and his then partners as aforefaid according to the before 
mentioned (hare in fuch (hip and cargo. On the 8th of February 
the plaintiff, and the defendant for himfelf and his faid then copart* 
ners, met and adjufted and fettled the aforefaid accounts; and the 
plaintiflF then paid to the defendant ^nd his then partners his faid 
6-24th parts or proportion of the outfit, being 782/. 19J. 2i. On 
the^th OB^ber 1793 the defendant and his partners became bank- ^ 
mpts, and a commiflion of bankrupt thereupon iflued againft thenof, 
under which the defendant has obtained his certificate. The de- 
fendant and the faid M. and H. K. Hunter did not pay all the 
feveral creditors of the (hip and cargo for her outfit, but at the 
time of their bankruptcy 1638/. 8/. 8x/. was unpaid on account 
thereof, which faid fum the plaintiff as fuch part owner was called 
upon to pay. After the making the original purcbafe l>y the faid 
part owners of the (hip the defendant and the faid M. and H. ' 
K. Hunter fold I i-24ths of the fame (hip, part of their (hares in 
her, to Mr. Bettington and a perfon unknown, but reprefented 
by Mr. Fowler as his agent, (viz.) 3-24thsjto Mr. Bettington^ 
and 8*24ths to the faid unknown perfon. This fale however 
was unknown to the plaintiff till after the bankruptcy of the 
defendant. The (hares or parts of the faid owners in the (hip's 
unpaid debts of 1638/. 8/ 8i/, was by a perfon appointed by all 
parties apportioned after the bankruptcy of the defendant as 
follows: 

Mr. ffVf^^f the pi liodff €-24thiof ^.jSjS 8 S jC'4^9 >* * 

Mr. Btttiagton - • 3.ft4tht of ditto • • 204 16 t 

Mr. Fvufitr for his priocipal 8-a4thi of dilto • • 546 % 9 
1 he defendant MargarU Hunter 1 

and Henry Ketwen £M«fcr >7.i4thl of dilto • - 477 17 8 

feinkrupts J ' 



£>6fi 8 8 



The plaintiff paid his 409/. 1 2/« iJ. for his (hare of the (hip's C n ] 
debt after the defendant's bankruptcy. But there being a failure of 
payment of the faid Meffrstfftf»/^/ (hare of 477/. 17/, 8 J. the 

fame 



M CASES w MICHAELMAS TERM. 

i8oo. fame was fubdinded by the fame i^crfbo between At dtber partnCri 
■ as follows: 



sV^^ Mr. tTfij^Jki die plaindff 6-i7tbt of X* 477 17 t £.168 ij a 

nvnTii. ^^^ ^^^ ^ ^ tijxhi of ditto i»4 17 8 



\ 



jC-477 17 8 



The faid feveral fums of 84/. dr. 8//. and 224/. 17/. 8//. were ref- 
pedirely paid by the faid Mefirs. Bettingtpn and Fowler^ and the 
laid fum of t6%L 13/. j^d. by the plaintiff, after the bankruptcy of 
the defendant, to the creditors of the (hipi in difcharge of the faid 
fum of 477A l^s• S{L of the faid Meflra. hunters' part or (hare of 
the debts of the fliip. All the creditors of the (hip (except two to 
the ampunt of 142/. 3/. which the plaintiff paid after the bank- 
f uptcy of the defendant^) proved their debts under the commiflion 
of bankrupt againft the defendant, and received dividends df 3/. in 
the pound on their debts fo proved : butftill the faid 1638/. ?/• 8//. 
remained due as aforefaid ifter payment of the faid dividends. 
The defendant and the faid Jf. and H. K. Hunter continued in 
equal thirds entitled to the faid (hip from the time of the original 
engagement up to the faid bankruptcy, which happened on the 
faid 9th 08ober 1793* The plaintiff has alfo fued the faid Mar^ 
garet Hunter in an adiion now depending on account of her (hare 
of the faid (hip's debts. 

The queftion is whether the plaintiff is entitled to recover againft 
the defendant the fums of 409/. 12/. 2d. and 168/. 13/. 4^.) or ci- 
£ 23 3 <her of them, or any part thereof, fo by him paid after the de- 
fendant's bankruptcy, notwithftanding his certificate* 

Efpinaffe^ for the plaintiff, contended that he was entitled to 
^recover both thofe fums, on the ground that the plaintiff's right of 
adion accrued fubfequent to the defendant's bankruptcy, and the' 
debts, not being proveable under the commiflion, were not barred 
by the certificate, i. With refped to the fum of 409/. 12/. 2d* 
the fituation of the parties is this; the plaintiff and defendant may 
be confidered as joint owners of a (hip, on account of which the 
defendant, in the chara£ier of (hip's hufband, contraded certain 
debts; and previous to his.bankruptcy the plaintiff paid him the 
whole of his contributory (hare towards the difchai^ge of thofe 
debts. The defendant mifapplied the money and became bankrupt^ 
and fubfequent to his bankruptcy the plaintiff was called upon in 
his chara^ier of part owner by the (hip's creditors for the payment 
of part of thofe demands which he had before fettled with the de- 
fendant, and was accordingly compelled to pay to the creditors the 
fum of 409/. 12/. 2d. This fum then not being paid till after the 
bankruptcy of the defendant was not fuch a debt as could be 
' proved under the commiflion. By the zGt of the 5 Geo. z. c. 30. 
f. 7. none but debts owing at the time of the bankruptcy are barred 
by the bankrupt's certificate : and wliat is meant by dthts is ex- 
plained in a fubfequent part of the fame claufe, namely, where the 
caufe of aStion accrued before the bankruptcy- Therefore the debt 
mull have been fuch whereon an adion could have been main- 
tained 
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* 

twined before the b^okruptcy; unleft iirl^Bre by the ftat. 7 C^. i« 1800. , 
^.31. liquidated debts payable at a futi^re day cert^ia are made 



proveabl^ upder the commiflioa ; that 1$, where the demand is de- Wriort 
bitum in pr^fenti, folvendum in futuro. Now here there was no nJ^'^^ 
liquidated d^bt due before the bankruptpy for which the plaintiflF r ^/i' 
could have fued the defendant. The defendant was the p^-incipal 
contraOing party with the (hip's creditors, and refponfible to them 
for the whole; the plaintiff's (hare of the debts was properly paid 
into the defendant's hands ; nor was there aqy period before the 
bankruptcy 9t which the plaintiff had a right to lefume the money 
which he had fo paid* , The plaintiff fuftained no injury till he was 
afterwards called upon to repay part of the money again to the cre« 
ditorsu In Snaitb "and others aljigooes qf Parke v. Gale (<i), the cafa 
was that Parke had lent his acceptances to Gak before the bank« 
ruptcy of the latter, but which were not paid till afterwards ; and 
it w^ decided that Gale was liable {qx the amount notwithftanding 
his ceiftificatei as for money paid to his ufe i and though he had 
given his receipt before his bank^iliptcy as for fo much money at 
Uie acceptances amounted to c for, faid the Court, there was no 
debt due at law from fihe defendant to Parie at the time of the 
bankruptcy : but it arofe altogether afterwards by the payment of 
the acceptances* Nor could any adion have been maintained upon 
the apknowjedgment. So here no at^ion coiild have been mun- 
tained by the j^aintiff before the defendant's bankruptcy for the 
money whic\ h^^d been depfifited with him as his fliare of the 
(hip's debti^ until the plaintiff was called upon to pay the htBC 
:^in to the creditors after the defendant's bankruptcy, when and 
not before the fum originally depofited with the defendant became * 
money had and received to the plaintiff's ufe. The cafe of the 
King T* Eg^nfon (b) is in point. There it was holden that a fpe- 
qfic fum of money received by an overfeer of the poor was not fuch [ 2 c 1 
% debt as could be proved under a commiOion of bankrupt againft 
hioa before his accounts were delivered in. For, faid Lord Mimsfield^ 
the debt only arofe «ipon the defendant's converfion of the money 
to his own ufe, which was not till after the bankruptcy. And by 
Buller J. the parilhioners had no caufe of zQXon againft the defen* 
dantt nor could have fqed him, before the bankruptcy. So here 
till the defendant's accounts were made up after the bankruptcy, it 
Qould not , be told whether he had mifapplied.at all or to what ex- 
tent the nioney he had received from the plaintiff for the Ibip'a 
creditors ; and confequently there was no liquidated debt at the 
time of the bankruptcy which the plaintiff could have proved under 
the commilEon. 2. The other fum of 168A 13/. 44/. arifes wholly 
a^ter the bankiiruptcy, being money paid to the ufe of the bankrupt 
* ajfter that periods ^ one of feveral co^partners, all of whom were 
l^ble for the debt. But until one partner has aQually paid; the 
i^are-of the oljhers be has, no right of a^on againft them ; and 
tt^^ it rouA be admitted w|is not till after the bonki uptcy. This is 
1^ the compum cafe of principal and furety, where it has been 
f|equpntly, ruled that if the furety be called upon to pay the prtn* 
c^'s 4e.bt,aftpr his bapkruptcy^ he cannot come in under the 

(4) 7 ttm itf. |S4« {h) X T0m Rt^, 369. 

com- 
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l8oo. commiflioa, and confequentljr is not barred by the principars cer* 

. tificate* I^w co-partners are in the nature of furettes for each 

WmGHT other. In each cafe there is a pre-exifting liability before the bank- 

^i^ifjf mptcy, but no caufe of a£iion arifes tifl the furety in the one cafe, 

HoHT£«. ^^ ^j^^ co-partner in the other, is damnified by the payment of the 

money. Taylor v. Mills j Onvp. ^%^. Paul v. Joncs^ i Tertn 

Rep. 599. 

JF. Walton for the defendant. Firft, as to the fum of 409/. lis* 
2d.f that was the plaintiff's (hare of the fhip debts, adjuftcd and 
paid by him to th6 defendant before his bankruptcy : It was there- 
fore a fpecific liquidated fum for which the latter was accountable 
at tliat period % and confequehtly was capable of being proved as a 
debt under the commiffion if it were not applied purfuant to the 
authority. The plaintiff's ignorance of its mifapplication before 
the bankruptcy cannot alter the cafe^ the amount of the fum which 
had been mifapplied at the time of bankruptcy was always afcer- 
tainable, and that conftituted a debt from the defendant to the 
plaintiff: it was fo much money had and received by the one to 
the ufe of the other, for \^hicb he had not accounted according to 
the truft repofed in him. This is not therefore like a cafe of fpe-> 
cial damage which cannot be liquidated till after the bankruptcy. 
Nor does the plaintiff declare for fpecial damage, but for fb much 
money had and received by the defendant to his ufe ; the demand 
being commenfurate with the particular fum which had been placed 
in the defendant's hands before the bankruptcy. Neither is it true 
that the money fopaid could not have been recalled by the plaintiff^ 
before that period j for a principal may always recall money out of 
the hands of his agent by giving him notice before he has applied 
it. Here the bankruptcy itfelf was a revocation of the authority, 
becaufe the money could not be afterwards applied by the defen- 
dant. Secondly, in refpeft of the othct fum of 168/. 13/. 4//. 
claimed by the plaintiff for the defendant's (hare of the fhip's debt» 
paid for him after the bankruptcy ; as between the (hip's creditors 
and each of thefe parties, the whole was due firom the plaintiff be- 
fore the banlmiptcy, though as between the feveral partners them- 
r 17 1 f<^'^C8> ^^^^ ^^^ ^^^y liable to contribute his proportion 5 therefore 
'■ this fum alfo exifted as a debt at that time, for which the plaintiff 

was liable, and as fuch he might have proved it under the com- 
mtlDon. The (tat. 5 Geo. 2. r. 30. / 41. makes no diftindion be- 
tween partnerfhip and other debts ; but all which were «« contraAed 
due or demandable'* before the bankruptcy are barred by the certi- 
ficate. In the flat. 10 Titin. c.\$.f. 3. it was even thought necef- 
farv togu. rd the conftruftion of fimilar words from being extended 
fo far as to do away the liability of the partners of a bankrupt to 
anfwer for the joint debts af the partnetfhip, there being no doubt 
but that the baiikiupt partner himfelf, obtaining his certificate, was 
thereby difcharged. Indeed without this, much of the beneficial 
tSc€t of a bankrupt partner's certificate would be done away ; for 
in vain would he be liberated in the firft inftance from the demands 
of the original creditors, if upon the payment of fuch debts by his 
folvent partners afterwards he would become liable to them to the 
fame amount. In the cafcof a furety, to whiph this ha$ been likened, 

be 
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he IS not the real debtor ; the lav there£pre implies a promife of i8oo* 
indemnity to him from his principal in cafe he (hall be called upon 



to pay the debt. His liability therefore is contingent before the Wcicht 
bankruptcy, and therefore cannot be proved as a debt under the n^P 
commiflion, if he be not a6!lually damnified till aftf^rwards. It is^ 
dtfaerwife in the cafe of partners, each of whom is jointly and fe- 
verally liable for the whole debt in refpeA of thofe with whom they 
deal. In Craven and others v. Knight and others {a) it is faid that 
one partner paying more than his moiety of a partnerfhip debt on 
account of the bankruptcy of the other partner may come in under r ^8 1 
the commiflion for the furplus beyond his proportion. It is true it 
does not appear by that cafe whether the money were fo paid before 
or after the bankruptcy. It follows from the nature of every part* 
nerthip that there muil be mutual debts and credits between the 
partners ; thefe therefore may be fet ofFagainft each othcr^ and the 
balance is a debt proveable under the commiflion. Befidel it may 
be aqueftion here, whether the pTaintifF be not premature iffilis 
adion ; for this being a part nerfliip debt, the pnrtnerfliip fund is in 
the 6r(l inllance liable before refort can be had to the feparate eftate 
of each partner ; and non conilat but that the partner(hip fund is 
fufficient to anfwer the demand ; or if not the whole at lead a part 
of tty and then the afiion could only be maintained for the overplus. 
Till that be afcertained no promife to pay can arife in law, and none 
is Hated to have been made in fact. This then is a new experiment 
to make one partner liable in an a£lion to another, which cannot 
be, uolefsupon a balance ftruck. Smith v. Barrow^ 2 T. ^^.478. 
[Lord Kenyon C. J. obferved that the bankruptcy had put an end 
to the partnerfhip (^}, and therefore no queftion of that fort could 
arife]. At any rate, fuppofing the aAion to be maintainable at all, 
the plainliiFcan only recover one third of his demand-againft the 
prefent defendant ; for it appears that there were two other part- 
ners concerned in this adventure who were all equally rcfponfible 
with the defendant; and the law will not imply a proniife by the 
latter to pay more than his jufl proportion. 

Efpinajfe\t\xc^\^. The defendant was one of three partners, all 
of whom were liable for this demand : if therefore he would have C ^9 1 
availed himfelf of the latter obje£lion, he ought to have pleaded in' 
abatement ; and not having fo done the whole may be recovered 
from nim, and he will have his remedy over againft his co-partners 
for their proportions. As to the principal queilion ; the firft fum 
remained unliquidated till after the bankruptcy ; for till then the 
plaintiff could not know whether^all or what proportion had been 
applied by the defendant; nor was the plaintiff aggrieved till he was 
called upon after the bankruptcy to pay tlie money agahi. As to the 
fecond fum \ the plaintiff's demand had no exigence before the 
bankruptcy, nor was the defendant accountable for it to him till 
after that period when the money was for the fi/ff time paid by the 
plaintiff for his ufe. 

Lord Kenyon C. J. I fee no hardfliip in this demand. The 
plaintiff has been che;)ted, and endeavours by this a£Vion to recover 

(tf) a Ckmn. Rtp. at 6* ^ 

(/,) Vi. Baiue ». Roi/fftoa, 4 Burr. 1176. aod F»x r, Htir{(irj, C^vtp. 448. 

back 
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1 8oo« back hU money : If the law will give it to him, there is nothini^ til 
■ conicience to prevent his receiving it. The cafe is fhorilj this | 

WmoHT the plaintiflF together with feveral others were partners in a (hip, the 

mg^mfi plaintiff having a certain (hare to himfelfi and the defendant and 
the other partners holding the remaining fliares in conjnndion i 
debts were incurred on the partnerfliip account^ a balance was 
firuck, and the plaintiff paid his adjufted proportion of fuch debt9 
into the hands of the defendttit and the other partnors, who were 
the managing owners^ in order that it might be by them paid over 
loathe (hip's creditors } they have not done fo i and the plaintiff has 
been obliged to pay the money over again to thofe creditors. It is 
plain therefore on which fide the confcience of the cafe lies : But 
unfortunately the money was depofited by the plaintiff in the de» 

C 30 ] fendant's hands before the bankruptcy of the latter ; and he having 
(ince obtained bis certificate^ I do not (ee how this a£tion can be 
maintained for that part of the demand amounting to 409/. 1 2 j. 2d* 
This is like the common ca(e where an agent receives money from 
his principal to pay over» which he mifapplies, ^n6 afterwards be- 
comes bankrupt : there can be no doubt but that the amount would 
be proveablc as a debt under the commiffion ; for in default of the 
due application of it, it becomes money had and received to the 
ale of the pvincipaK As to the other fum in demand of i68/. 13/. 
44^ the plaintiff is-clearly entitled to recover it. The objeiftion laft 
ftarted, as to the defendant's being only liable for a proportion of 
this fum, was not thought of before, and there is no foundation for 
it. As between' a creditor and the partners all are liable for the 
whole debt, though as between the partners themfelVes each is onlf 
anfwerable for his refpe&ive (hare. The plaintiff here ftands in 
the relation of a creditor to the other three partners. He ha& been 
called upon to pay a certain fum after the bankruptcy od account 
of their delinquency. The defendant and the two other partners 
formed a diftind partner(hip with whom the plaintiff contracted, 
and for whom he paid the money ; he might fue all or one of them^ 
and as the defendant has not pkaded in abatement, I think the 
whole money may be recovered from him. Upon the prtncipai 
cyaeftion as to this part of the demand^ I cannot diftingui(h thi» 
from the cafe of aTurety, who is called upon to pay money for his 
principal after a bankruptcy ; in which cafe there is no doubt but 
that the money may be recovered back from the principal, notwith- 
ftandiog his certificate. 

[ 31 ] Grose J. With refpeft to the larger fum I at firft enteitainedr 
fon)e doubt, which is now entirely removed. It was argued that 
before the bankruptcy it could not be told whether any or what part 
of it had been mif applied, and confequently it was uncertain to- 
what amount the plaintiff could prove a debt under the commiffion : 
but in truth the plaintiff was entitled to prove the whole amount of 
his depofit, fubjcA to be reduced by the bankrupt's (hewing the 
application of any part of it, and thereby afcertaining the real ba« 
lance, of the account. Then it waii urged that this was no debt 
exifting at the time of the bankruptcy, becaufe the plaintiff could 
not have maintained an adion againft the defendant for the amount 
at that umCf nor till he had been called upon' to repay the amount 
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at that time, nor till he had been*called apon to repay the amount itoo. 
to the creditorsy which was after the bankruptcy* That however ■ ■■ 
would depend upon circumftances. For if the defendant before Wright 
his bankruptcy had been called upon to pay over the money fo re- jjJ^m*. 
ceived by him from the plaintiflF, and he had refufed to do fo, I 
diink he would have been liable as for money had and received to 
the ufe of the plaintiff. Now here he could not pay it after the 
bankruptcy, and therefore it became a debt due to the pUIntifF, 
and as fucn might have been proved under the commii&nn. As to 
the lefler fum> I cannot diftinguifh this cafe from that of a co-obligor 
and furety, where money is paid by the furety for the principal 
after his bankruptcy* There is more difficulty perhaps as to the 
proportion for which the defendant (hail be holden liable in this 
adion ; but confidering him as one of feveral partners for whom 
money has been paid, I think he is liable to the plaintiff for the 
wholefumof f 68/. 13/. 4£/. 

Lawrenck J' I think the larger fum was a debt proveaUe [ 32 ] 
under the commiffion and confequently isbarreii by the defendant's 
aertificate. For when the bankruptcy happened, and the money 
could not be applied to the purpofe /or which it was depoGted by 
the plaintiff, it became fo much money had and received for his ufe 
by the defendant. The leffer fum muft be governed by die cafe of 
co-obligor and furetyf to which it has been juftly likened i and 
therefore I have no doubt that the plaintiff is entitled to recover 
fomething; the only queftion is as to the proportion. If this 
can be conGdered as a joint debt there will be a joint implied pro- 
mife to pay it by the defendant in conjun^ion with the other two 
partners ; and then the defendant not having pleaded in abate- 
menty the whole may be recovered in this aQion againft him alone* 
But on th?8 part of the cafe I have fome doubt remaining ; and if 
on re-conGderation I (hould think otherwife in the courfe of the 
term I (hall mention the matter again. 

Lr Blanc J. I agree with my brethren on the principal quef* 
tions. The only point on which I entertain any doubt is as to the 
proportion of the leffer fum which the plaintiff is entitled to recover. 
it occurred to meat firft that the defendant was only liable for one 
third ; but what I have heard has altered my opinion ; for conGder* 
kig him jointly liable with the reft of his partners for the whole, 
he ought to have pleaded in abatement if he wiflied to avail himfelf ^ 
of this objedion. 

On the following day Lord Kenjon C. J. faid that the Court had 
taken under conGderation the doubt which had been thrown out C 33 3 
the day before, whether the plaintiff (hould have judgment for the 
whole or only for a third part of the fum of 168/. 13/. 4^., and that 
they were all of opinion that he was entitled to recover the whole ; 
confidering that the three Hunters^ who were partners together in 
the tranfaifliony conftituted but one debtor with refpe^ to the 
plaiotiff* 

Poftea to the plaintiff [a). 

{#) Vi. Smkk and another aflisiicct of Btgut v. De f i/m Md otben. Qnaf. 469. 

Vol, L C Sob 
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iWiV ^o^ ^^ ^^^ Demife of Chillcott again/i White. 

wiif Ift«" p JECTMENT on the fcveral dcmifcs of JohN CbilUoit, the firft 
making S. ^f thc firft of January 1 796, and the fecond of the firft of Jo'- 

Tenl pccu. nuary 1800. for certain freehold lands and premifes in Elnvorihy SiC' 
""••T **- gumber and Brompton Ralph in the county of SoMerfet^ called Burgees 
JIfcd to ^ Cottage^ Burg<^s EftaU^ one moiety of Truckwell EJlate^ and Middlt 
W. the in Wbetc^mhe in the poflcffion of Eleanor White. I'hc caufc was tried 
'**°^*^cot *^ '^^ fummcr affizes at Wells 1800 before Mr. B^ron Thomforif 
ta^ and her whcn a verdicl was found for the plaintiS> fubjtdl to the opinion of 
living in ic if the Court on the following cafe \ 

iht ihougjj} Emanuel CbilUifit being fcifcd in fee of the premifcs in que ftion 
iDjrV:tbr*0<l of ^hc Other moiety of Truriwell EJlate^ and being pofleflcd of 
Mfofacer- peifonalty, on the i6th oiAJarch 1 786 made his will of th^t date* 
^lUd^^ duly c»cuied and atteftcd to paf$ real eftatcs, in thc following 
reft aa4 le. f 34 ] words ; as tQUching fuch worldly eftate and efleds wherewith 
fidoeofhts it hath pleafcd God to blefs me I give and difpofe of the fame ia 
«Ddal2(UUa n***wic' *"^ ioxm following j (after giving feveral pecuniary legacies 
kodsftc. be to his relations,) ** Alfo I give unto Ann White^ my fifter in law 20L 
gm to his and the incomes of Burge's Cottage^ and her living in it if (he think 
SSbSfw* proper, during her natural life. Alfal give unto Eleanor Wiiit 
•< to give loo/, and half of Truekwell EJlate during her natural life* Alfo I 
« SSi^ ^ P^^ **"*^ ^iV/wiw Burgt' my fervint man 5/. All the reft and rc- 
«< proper of ^^^^ ^^ my goods chattels rights credits perfonal and teftamcn- 
«< kerjdd tary eftate, and alfo my lands tenements and hereditaments I give 
J*j/«^<® derife and bequeath unto Elizabeth ChilUoti my dearly beloved wife 
^ (aid ^ during her natural life, whom I make my fole executrix. And 1 do 
*£ IK for allow her the faid Elizabeth ChilLott to give what ftie thinks proper 

itd'rf'^th ^^'^ "^'^ ^^"^ '^ ^^^ ^*^^^^ ^^'"^ ^^^''^ *"^ ^"'' ^^'^^ during 
^iJi'^IjI^ their natural lives. And aff^r the above lives being expired, viz. 

wife and her Eliz. ChilUott^ Elinor White and Jnn White, all thc lands rights 
•*®^^"**« profits and hereditaments of TrucknutU kjlote to come to John Chill* 
iandi,frc.'u> ^^^ ^7 kinfman living in London {^a) or his male heir ; if any free 
his heir at land, not to be fold or mortgaged on any account whatfoever, but 
that the***^ ^^ remain in the Chillcott family for land of inheAance, with two 
dowhad cottages garden and orchard in the parilh oi Brompton Ralph ad- 
fAwerto de- joining to the aforefaid Truckwell E/lateQzWtd by the name oiAliddie 
ttn^ »^Ar/r(?iii*^ Free Land. And if no male heir lawfully begotten by 
xealas weU the faid John Chillcott then the ak>vc lands to fall to the firft male 
as perfonal hcir of the branch of my uncle Richard Chillcotfs family, who lived 
b^uttthed* ^' Henerick Farm: yielding and paying to fuch of the daughters of the 
to her by her [ 55 ] afortfaid Riihard Chillcot^ which (hall be then living the fum of 
buibaod ; \oot. each, at the time of taking pofleQion of the aforefaid eftates.** 
WiM^ Thc teftator died on the 24th of May 1787 fo feifed of his feveral 
before ibe cftatcs. Elizabeth Chillcott his widow, and her fifters, Ueamrt\^ 
widow, that defendant, zndjinn Wfiite furviving him. Thclefforof thcphuntiflF 
^ghf" *^ ^*W John Chillcott at the time of thc teftator*s death was and is 

■mong the reft bequeath tbe cottage, in which A, W.loA a life iotereft; to her other fifter £. IT. 






(tf) To whom tie teftator <bad before |ivea a pecuniary legacy* 

now 
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now his heir at law. On the death of the teftator Ann WTnUenttrti i8oO. 
into Burgis Cottage^ Eleanor JVhite into the moiety of Truckvxell 



EJlaUi fo derifcd to them refpedively, and E^zaheih Chiltcott (who Dos 
prored the will and took poiTeflion of all the teftator's perfonalty) '^^ 
entered into the refidue of the real/eftntcs. Ann White died on the 
pth of Apriii'jgif in the lifetime of Elizabeth Chillcott^ who there- 
upon took pofleffion of Burgees Cottage ; and on the 23d of April 
1792 made her will duly executed to paf$ real eftates ; wherein re* 
citing the will of her hufband and the power thereby given to her 
"to give what ihe thought proper of the faid efFefts (of her hufl>and) 
to her (i(ler6 Eleanor White and Ann White during their natural 
lives i'' and reciting alfo the death of Ann White^ (he thereby, in pur- 
fuance of the power referved and of all other powers wherewith (he 
was either in law or Equity inveded, gave and devifed unto her 
fifter Eleanor White' for her life "all fuch goods chattels rights 
credits prrfonal and teftamentary eftate lands tenements and here- 
ditaments as (he was empowered under or by virtue of the faid re- 
cited will of her faid dcceafed hufband to give and devife." She 
alfo devifed unto her faid fifter E, W. << all the reft refidue and re- 
mainder of her goods and chattels rights and credits real and perfon- 
al eftate and effefls whatfoever and wherefoever, of what nature or 
quality foever, fubjed to and charged with the payment of her debts 
tod funeral expences." And appointed her faid fifter £. W. fole £36^ 
executrix^ and refiduary devifee. On the a5th of D^c^/77^/r 1795 
Elizabeth Chillcottdicdf on whofe death the defendant Eleanor White 
proved the will, took pofleflion of the whole of the perfonalty, as 
well that which was Emanuel Chillcotfs the teftator's, as that 
which was of EHzabeth^s own acquiring^ and entered into all the 
real eftate which was in Elizabeth ChilUotfs pofleflSofi, and (till 
holds the fame. The queftion- was whether the lefTor of the plain- 
tiflF was entitled to recover the whole or any part of the above prc- 
mifes. If the Court .were of opinion he was entitled to the whole» 
the verdifi to ftand f6r the whole ; if to part only, the verdiA to 
(land for fuch part ; if to none a nonfuit to 1^ filtered. 

Dampier^ for the plaintiff, contended that Elizabeth Chillcott had 
no power under ibe will of Emanuel Chillcott to difpofe of any pare 
of the real property. The teftator only allowed his widow to give 
<< what (he thought proper of her faid efeSis** to her fifters for their 
lives; and ^hc words ejffe^s will not carry land. It is ttfually ap- 
plied only to perfonalty, and the teftator has fo applied it in his 
will ; for at the beginning of his will he ufed the word efiate with 
reference to his real, and tlve word effeSls with reference to his per- 
fonal property. It may be faid that Emanuel Chillcott having before 
given both real and perfonal property to his widoW) the words 
**foicl ejffeff/* muft apply to both ; but that is not neceflarily fo % 
and if the meaning of the will be only doubtful the Court will con- 
ftrue it in favour of the heir at law. It is true the lands, &c* are 
devifed over to the heir at law after the deceafe of the two fifters as 
well as his widow $ but he had before given to each of the (ifters 
an intereft in part of the landed eftate» which is fufficient to (atisfy 
thofe words. ' At any rate the Icflbr of the plaiatiff is entitled to re- ^2*1 1 

C a cover 
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1806. cover Bargees Cottage^ which the teftator had giTen to jfnn WTnte 

«■ for hfr life, and which therefore cannot be faid to be any part of 

Do» «< btt^* (the widow's) " faid cflfeds'* not having been before bc- 

^^^, queathed to her ; and of fuch part only as had been before devifed 

to herfelf was the widow allowed to make any further difpofition. 

Tripp contra was (lopped by the Court. 

Lord Kenton C. J. It is very plain what the teftator meant. 
After giving a few legacies and bequefts he devifes all the refidue of 
his property both real and perfonal of every defcription to his widow 
for her life, and then allows her to give what (he thinks proper of 
her /aid iffeffs to her Cfters for their lives. This defcription mafl 
apply to the property which he Had been before dealing out, amongft 
which Bmrge*! Cottage is mentioned by name ; the income of which 
he had given to Ann White^ and her living in it if the thought pro* 
per (tf); over all of which not before difpofed of he meant to give 
*iii8 widowacontroL And this is confirmed by the terms of the 
devife to the heir at law, who is not to take any thing till after the 
4eath of all the fillers. 
Per Curiam^ 

Judgment of nonfuit to be entered (A)» 

' (4) A devife o'thc fm mfe of landi will paf» t^e inttrefl ia them. CmI v. GerrMrd* 

(b) So the ivord ** /ff^** tn its ordinary fignificr ioa is appl'ed to money; bot it wmj 

fignifv a devire of l^nd Per Lord MamfitU in Brady v. CMlntt^ I>9ujrL 4c S H. Per 

Lord MsctU*JUId\n Btckley v. NrwIsnJ^ % P. W iZi. S. P. Per Lord Camden in miliam* 

Jkm Y. Httif Md others in LhAii. M, 7 Gn. 3. MS S. P. in H^pt v. I'^yi^r, 1 i.urr. 26a« 

[ 58 ] 

JIdmdsfp 

ivw. %ph. The Ki^JG againft Clarke. 

If it BO oh- ^HE defendant was called upon by a rule to (hew caufe why aa 
jca'ioato 1 information in nature of a quo warranto (hould not be exhibit- 
p1y^ng\wa ^^ againft him, to fhcw by what authorty he chimed to be an aU 
quo warranto dcrman of the borough of Eafl Retford in the county of Nottingham. 
intoimadon . ^hc borough confifts of two bailiffs, twelve other aldermen, aiid 
defendant ^n indefinite number of burgefles. And thus far the affidavits on 
for exerctf. both fides agreed as to the right of eledion of an alderman, that the 
^fV**Ld2" ^**^'^ aldermen and burgeffes for the time being or the greater part 
aim (h'fs of them (hould, upon a vacancy, ele£l one of two burgefles who 
eieaion to (hould be fubmitted to their choice by a certain fele^l body in the 
h^ '^l corporation ; but by whom that nomination was in the firft inftance 
that**S^ af. to be made was a fubjcft in controvcrfy, and not material to be 
<^'^''^* here confidered. In general it appeared that the eleflion of the 
•^^Htioo to defendant was made under circumftances of great doubt and con- 
lus euaion fufion, after the fenior bailiff and many of the corporators had left 
to the prin. |j^^ Common Hall, having juft before proceeded to the ele^ion of 
Sift^ly!"^ one Chappie to fill the vacant office of alderman, which ckaion 
(to which ' however was afterwards fet afide upon proceedings had againft him 

the other f^,. ^Jj^^ purpofc. 

a" Vl^u But the principal ground on which the prefent rule was oppofed 
«ca ion); or was tEat of the acquiefcence of the feven relators, upon whofe affi. 

that they af- 

terwart^s attended at and concorred in corporate meetings whereat he prcfided, or t^beie he attended m 

hit oflicial charad r. Such application being made wiUkin the tinie HflMtid by law, ?ia. ^a 4 yttfk aft* 

the defend vnt'a tklUon as an alderman. 

davits 
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dayits the rule was obtained, who were burgeflVs of the borough ; l8oO. 
as to which the circumftances appeared to be thefe : The election 



of the defendant to * the office in queftion took place in July 17959 1*^ l^xnm 
and It was not pretended that any of the relators concurred in the q^JJ5«. 
a£b of his elt£lion, but on the contrary left the Hall after th<: elec- #r ^q -1 
tion of Chappie in which they had taken a part. The affidavits 
againft the rule then dated that the defendant, having been at firft 
fworn in before the junior bailiff only, had an information in nature 
of a quo warranto filed againft him, to which he entered a difclaimcr 
on that account ; but afterwards in Trinity Term 1796 obtained a. 
writ of Mandamus requiring the two bailiffs to permit him to be 
fworn into office before them, which was accordingly done towards 
the latter end of 1 796 ; fince which he had always exercifcd his faid 
office. That on the 29th September 1798 he had been e)e£led into 
the office of fenior bailiff (which can only be holden by an alderman 
of the borough) by a majority of the bailiffs and aldermen, in whom 
the right of ele^iion is vefted, and had ferved the pffice for one 
year. That the relators were at the feveral times of his nomina* 
tion election and fwearing in as aforefaid refpe£livf ly bur^effes of 
and refiding within the town, and well acquainted as was believed 
with all the circumftances of the defendant's nomination and elec« 
tion^ and of his obtaining che faid writ of Mandamus, and of the 
yth fo adminiftered to him before the two bailiffs ; and of his being 
afterwards ele£ted into and ferving the office of fenior bailiff; thofe 
circumft<inces being publickly known and difcourfed of in the town 
atid neighbourhood ; and have acquiefced in all thofe tranfa^ions 
as aforefaid until the prefent application : and that the faid relators 
have alfo attended corporate meetings and eleAions of junior bailiffs 
and aldermen, at which the defendant was prefent both as alder- 
man and fenior bailiff, and that they had voted on fuch occafions \ 
and that they never obJe£ted to the defendant's giving his vote as C 4^ 1 
alderman on fuch occauons*^ 

Gibbs and Tates for the defendant, having firft argued upon the 
merits for the regularity of the ele£lion, then contended that, even 
admitting it to have been irregular, yet after an acquiefcence for fo 
long time on the part of the whole corporation, including the prefent 
relators, they were now eftopped from objeding to it. No oppo« 
fition was made to the Mandamus to fwear in the defendant in the 
firft inftance, nor to his fubfequent ele£lion to the office of fenior 
bniliff, which can only be holden by an alderman, and which was 
therefore a recognition of his title as alderman. And fince that 
appointment feveral eleAions of aldermen and others have been 
made without any queftion, all which derivative titles will be de- 
ftroyed if the defendant be oufted. As before the late 9lQl of the 
32 Geo. ^. c. 58. the Court often refufed applications, from mere 
lapfe of time, within twenty years, which was the period of limi- 
tation at that time \ fo neither was tha\ ftatute intended to limit the 
difcretion of the Court in refufingapplications of this fort within fix 
years, the limitation thereby fixed. In the Winchelfea cafe {a) when 

(tf) 4 Bwrr* 196s, ««d the M^* note of Mr. Juftice Yatett from whence the ^otadoa 

C3 the 
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l8eo. the Coart, by analogy to the (latute of limitations in rcfpcfl of 
cjcAmentSy laid down the rule, <* that they wouM not give leave 



The KivQ to a common relator to commence a profccution in the nature of a 
Cl^*kb. ^^^ warranto after an acqutefcence of twenty years^ they obfcrvcd 
at the fame time that though the acqutefcence might be fliort of that 
period, they would not therefore grant an information^ unlefs it 
C4' ] appeared to be a proper caf-.** The fame rule was alfo fully ex- 
plained in the cafe of The King v. Wardroper^ Jf . 7 G. 3. {a) one 
of the Wlnchttfea cafes. The Court there were unanimoufly of opi- 
nion that the rule ought to be difcharged with cofts. "They ad- 
mitted that no length of time will eftablifii a right againft the 
crown \ and that if his maje fly's Attorney General were to file an 
information on behalf of the crown» the defendant's long enj/iy. 
ment would be no bar, without (hewing a good title. But when 
the information is only by a common relator, who cannot proceed 
without the leave of the Court, a long acquiefcence in the defen- 
dant's right may operate upon the difcretion of the Court, and 
* induce them to refufe their own leave for fo dale and ill-timed a 
profecution. If the Court were of courfe to grant every information 
that is aflced, the (lat. of Queen Ann which requires the Court's 
leave before a relator can commence a profecution would be vir- 
tually repealed, and the Court deprived of the difcretion repofed 
in them. The view of that ftatute was on the one hand to facUita^ 
and fpeed the removal of ufurping officers and pretended corpora- 
tors ; and on the other hand, to reflrain all improper and vexatious 
profecutions, by putting it in the power of the Court to refufe their 
leave. The (lat. 4 & 5 Wit. and Mar. r. i8. has repofed in the 
Court the fame difcretionary power over criminal informations. 
The title of that zSl is an a^ to prevent malicious informations \ 
and with that view it dire£ts that the clerk of the crown (hall not 
receive or file any informations without the cxprefs order of the 
Court* And though the words of that ftatute relate only to infor« 
mations for trefpafles, batteries, and other mifdemeanors ; yetjt 
[42 ] ^"^s holden in the cafe of the Kin^ and A£organ (^) that under the 
word mifdemeanors^it extends to informations in the natuie of a 
quo warranto : for an ufurpation of an office or franchife is a mif- 
demeanor, and liable to a fine. It is evident therefore that the 
Court have a right to ufe their own difcretion, and to grant or re* 
fufe an application of this kind according as they (hall think it ex* 
pedient or not. The next confideration is. Whether upon the cafe 
now difclofed It would be proper to permit the profecution ap- 
plied for ? It has been f^id that this cafe does not reach the limi- 
tation of time which the Court have fet againft thefe applications $ 
for it is pot yet 20 years fiiice the defendant was eleAed. In 
drawing that line the Court only meant it as a boundary they would 
never exceed ; that is, they would in no cafe permit any common 
relator to dlfturb a corporator after a quiet enjoyment for twenty 
years. But it is not from thence to be inferred that they would 
grant informations wherever the enjoy ment has been lefs than 20 years* 
They will (lill examine into the propriety of the profecution under 

(«} ThU was alio read iirDm Mr. JoAice raU% MS. (A) C^h. 503* 

all 
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aUits ciircumftances, and grant or refufc it as ihall feem qpoft ex- l^oo* 
pcdient upon the whcde." In R. v. Dawes, and R. v. Martin {a), *-— - 



two other of the H^incM/ea czufcs, where the Court entered into Tks|CiM« 
the fame confiderationsi they laid confiderable ftrefs on the ctrcum«' c^5!»if«» 
ftance, that one of the relators, though he had not originally voted 
lor DaweSf had afterwards voted with him at fubfequent corporate ) 

afleoiblies; and that Dawes had afterwards been ele£led mayor 
unanimoufly, and many derivative titles would be afie^ed Vj the 
flaw in hb title ; and for thcfe reafoos, although the irregularity of C 43 ] 
Danvei title was Tkot denied even by himielf^ the rule for granting 
the information was difcharged« Mr. juftice Tates^ opinion was 
noted by himfelf in thefe words. After ilating all the circumftan* 
ces ; ^^ In all qieftions of this kind one great diftindtion is always to 
be attended to, that thefe are applications by common relators, 
who having no inherent right of profecution but by the ftatute of 
Queen Ann are left to the difcretion of the Court whether they 
fhall be permitted to profecute or not. In the exercife of this dif- 
cretion the Court is not mcreJy to confider the validity or defe£l of 
the defendant's title, but the expediency of allowing or (topping 
the profecution under all its circumitances. If informations were 
always ' to be granted whenever a defefiive title is (hewn, there 
would be^an end of the (tatute and of all difcretion repofed in the 
Court* The crown has indeed at all times a right to inquire into 
the claims of any office or franchife, and to remove the parties un* 
lefs they can (hew a complete legal title. But if every common re- 
lator might difturb corporations whenever he pleafes, the vexations 
and mifchiefs of fo unlimited a privilege would be infinite. It was 
therefore one view of the ftatute of Queen Ann (conneQed with the 
ftat. 4 & 5 of William and Maty) to lay fome jreftraint on thofe ' 

profecutious by requiring a premus leave from the Court in a mat- 
ter of fo general extent, and which is fo often the fubjeA of the 
moft fpirited litigations. It is much to be wifhed that fome certain 
lines could be drawn, and the difcretion of the Court in fome de^ 
gree confined. It is indeed very difficult tO do it, as every diffinrent 
cafe has its own peculiar circumftanceS) and from thofe th^ Court 
muft determine upon each. But the prefent ocoafion fuggefts the 
propriety of a few general rules ; which if they be not always de* [44 ] 
cifive will at le;ift have great weight and influence with the Court. 
i(t. If the objeAion upon which the application is founded has been 
known and acquiefced in by the whole corporation a great number 
of years, it is a reafon for not fiiffering any member of that body to 
impeach a title which themfelves have fo long and knowingly ad- 
mitted. . The acquiefcence of the corporation would indeed give 
no right to the party, if his title be really defe£tive in itfelf ; but it 
is a reafon why thofe who have {upprefled that defed fuch a great 
length of time (hould not afterwards be admitted as common rela- 
tors. The great view of the ftatute of Queen Ann in the privi. 
leges it allows to common relators was to haften the removal of 
ufurperSf and thereby prevent the ill confequences that might enfue 

(«) I Burr, iii». Tbit WN alfo rtad from the Cune MS. «i the rearoni of Mr. Juilice 
Tstn fit a^oit'ai to iht iudgmcBt there pnmounced* 

C 4 from 
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iSoo* ^v^ooi (ttdi ttfarpations } but thofe who have lain by and permitted 

_ the nfurpation a great number of years can have no claim at all to 

tV Kiit« the benefit of that wBL. In &ich a cafe, the application would ap« 

^C*^ pear to be di£latcd by fome impure motives, feme change of inters 

CiASKB. efts in the parties applying, which a court of juftice will never aiEft* 

They will therefore leave it wholly to the crown alone to difpul^ 

the title, idly. If the parties applying for leave to profecute did 

themfelves give their vote for the very man they objeA to, and have 

all along concuned with him in many corporate aAs without ever 

excepting to his title, this is alfo a reafon for not allowing thofe 

parties to contradiA their own conduA, by impeaching a title 

which themfelves created, or have kiwwingly admitted. 3dly. The 

aature of the obje&ion may be another reafon for reje&ing a ftale 

profe^tttion* If the objeAion be vague and indefinite in its nature^ 

depending. upon evidence which the diftance of time may render 

more difficult or uncertain, and coofequendy the defence mote em* 

([ 45 3 barrafled, it might lay very unreafonable difficulties upon the de-' 

fendanty if every common relator might put him upon anfwertng 

it at the diftance of 1 8 or 19 years. 4thly and laftlj. If the pro»> 

iectttion propofed inftead of reforming the conftitution, and intr<^ 

dodng good order and regularity into the corporation, would 

throw the whole body into general confuGon, the Court would 

liardly fufier a common relator to commence a profecutioo of (o 

mifchievous a nature/' 

Tie Coyri defired the counfcl in fupport of the rule to confine 
themfelves to the objcAion made to the profecution of thefe rela- 
tors; faying that as to the validity of the ele£li<Mi they would not 
take upon them to decide it in this ftage ; it was enough to fay that 
it was fufficiently doubtful to put it in a courfe of inquiry before m 

Firceval and BJgtty^ in fupport of the rule, faid that if would 
be carrying the doitrtne of acquiefcence a great length to conclude 
the application by the prcfent relators, becaufe they had ix>t been 
in a fitnation to Utigate the defendant's title for four years, being 
two lefs than the limitation allowed by law. It is not pretended 
that they had voted for the defendant's eleAton as alderman, which 
they now fought to impeach ; but as far as they could they oppoted 
it by voting for another candidate* The expence of luch profecu-> 
tions is coofiderable, and it may not be convenient to parties to 
incur it immediately after an eleAion : but if their attendance af- 
terwards in conjun£lion with the party fo defied at annual corpo- 
rate meetings be a ground for denying their application, the (latute 
which gives them leave to apply within fix years will be rendered 
C 4^ ] nugatory : for fuch eledtona are indifpenfably neceflary in order 
to carry on the government of the place, and it is the duty of every 
corporator to attend. In the cafes cited fome of the relators who 
applied had been eoncemed in the very ads which they came to 
impeach, which fumifiies a leading Hue of dtftindlion whereon the 
Court has frequently aAed. But here the relators opposed the 
defendant's eleAion as alderman. Neither is it fworn that any of 
them a^iually concurred iuhiseleAion afijuiior bailifi^ though the/ 

might , 
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ttight not hare openly oppofcd it. They were then (lopped by i8oo« 
the Court* 



Lord KsNTON C. J. The iegiflature have lately had this fub- The Km* 
jt€t under terifion, and have thought proper to draw a line of limi- ^•'^ 
tation of fix years, after which no corporator's title (hall be im- ^^*««- 
peached for any original defe£l in it. This is a moft wife and 
beneficial rule; and it is fit that our difcretion (hould be governed 
by the fame limitation in ordinary cafes, fo as not unneceflarily to 
fetter thefe applications beyond what the Iegiflature have thought 
proper to do. The Court have indeed on feveral occafions faid, 
and faid wifely, that they will not Itften to a common relator com- 
ing, though within the time limited, as a mere ftranger to difturb 
a corporation with which he has no concern {a)^ nor even a corpo« 
, rator who has acquiefced or perhaps concurred in the very a£l which [ 47 ] 
he afterwards comes to co#plain of when it fuits his purpofe : and 
fo far I think we have determined rightly. But I have never known 
the reftridion carried further ; nor am I prepared to carry it to the 
length now contended for. It is faid thefe parties are concluded 
from impeaching the defendant's title, becaufe he has been fince 
eleAed fen tor bailiff without their oppofition, and becaufe they 
have attended other corporate meetings with him. But I cannot 
impute this as blame to them. There muft be magiftrates, and the 
powers of Government cannot ftand ftill till the validity of a for- 
mer difputed ele£lion is afcertained. In fome corporations, whofe 
charters contain non-intromittant claufes, juftice would be at a 
fland if fuch eie£iions did not take place*. The nece(&ty of a go- 
vernment de h€to is recognized even in the inftance of title to the 
crown by the (tat. pafled in the reign of Hen. 7th (i)* In this in- 
flance therefore the relators having objeded to the defendant'* 
cleAion to the office of alderman at the time, I cannot think that 
their not havine oppofed his election fince to a neceflary annual 
office of magiftracy is fuch an acqutefc^nce in the original defeft 
of bis title as precludes them from making this application within 
the time allowed by law. With refpeA to the merits, the queftioa 
it pot too much in dubio by the affidavits on either fide ior the 
Court to fay that it is not proper to bt inquired into by a jury. 
Per Curiam, Rule abfolute (r). 

(«) lo the cafe of the King v. Kem^f H 19 (7. )• a fimilar application wai maaea^ainlt 
die defendant for claiming &c. to be a frecm^o of the borouf h of SeMfirtb^ at tke relatioa 
«^ one ifkiOf who wts a ftranger to the corporatioo, and who relied the appltcatioo oa kit 
•WB alidavit, which wat tnfifted on at a prelimioary objedion to f rantiog the rule : rfioagh 
there waa alfo a fofiictent anfwer given upon the meriit. The Court dtfcharged the rule 
with coftt. Apd Lord KenyonQ, J. in d*'livering hit opinioflf^ af er Aewmg that JFrnttf 
aftdevit had been completely jofweredy tM^ ** 1 hen it ia to be confidewd «rho fVsttf it. 
If be had ftewn that hit own aod other perfont* privilcget had been injurvd^ he would per* 
lupa have had leafon ^or preferring this complaint j bui the fad it otheiwife. He comet 
iMre at a perfeA flranger to the corporation^ prowling into other men^t rightt. i do not 
■MM to fay that a ftranger may not in any cafe prefer chit 1^ of appUcaiuNi j but ht ongbc 
^ cooko to the Court wiUi a very fair cafe in hit handt.** 

{h\ II 0.7. €. I* 

(r) So lace at IB M. 29 Cm 3. the Court held in the cafe of the K'mg v. B^nd^ % Ttrm » q 1 
tUJu 767. thatBopoMboa of a corporate frtnchjfe for lefs than ao yeart waa •fitjelf^ fuf. L 4^ J 
Meat oijedion to the/ranting of ao information in the nature of a quo warranto: and it wat 
^taied there after apoifeflion of la yeart. it waathcie alfo coofidered to be no objedion 
la she appttcttiaa thit the dcfcfidaBt*a title had been before attacked fa^ a fimilar ioferma- 
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1 800. tioo wbidi %rat afterwardt «lMn4onH. Afceiwardi iy the cafe of the Kng w. Dkk» til ff, 
1 J I C7w. 3. « T<r« J?<;^, »S4 the Court c«fiic to the lefoOition of limitifig in future ihr ir 

own difcTetion in graming tpplic^tions of this nature to. fii years, bey<yi4 



-.. I-. own eiicretion in grammg applications of this nature to fii years, beyond which they 
i ne iwiKo «,uld not under any dtcumf^aoces fuffer a party's title to he impeached. And they aae4 

r'J^r^, *?•" V^'^'"'* »" ^« "^« '^ ^"^c *2««r ». i*«if •'^ in £. 3» 0»- 3- » T*r« ili^. 6*4. 5«o» 
\^i.ABXE. af,cr the ftat. ja G, 3. c. 5!. was pafled, which tUnped the P(#priety of it with leain^iite 
auihonty. 

t 

iv^^jftS. Shirreff and Another againft Wilks (originally fuecj 
with G, Bishop and W. Robson^ who have been out- 
lawed in this fuit). 

T«po (of 'T'HIS was an a£^ion upon the cafe upon a bill of exchange for 
iJ^^wto*' 78/. dated the jth of Ncvembir 1796, payable to the order of 

h^ cpn- the plaintiff two months after date, wliich was dated in the deda* 
traded* debt ration to have been drs^wn by them on the faid G. Bi/bcp, fT. RtJi/om 
IdZthL'^ and 7. ff^i^is by the name and dcfcription of Mcffrs. Georgi 30f$p 
the third and Company, and to hare been accented by them. The defendant 
^tmr into J^Vis pleaded the general iffue, on which iffue was joined. 

cannJ^bind '^^ ^^^^^ ^^™^ ^° ^^ ^ ^^^^ before Lord Kenyon at GmldbaH 
Urn without on the 5th of June laft, when the jury found a rerdi£l for the 
liii affent by plaintiflb for 90A 1 o/. including intereft on the bill \ fubjcA to the 
abiUdn! a opip'^<A ^^ ^his Court on the queftion, whether the plaintiffs were 
by the credi- entided to recover under the circumllances of the cafe ? 
ttr upon the The plaintiflFs in OGober 1 70 c fold and delivered a quantitr of 

nm la their ^ /!»•/» ■ -wmfn % * % 1 • t 

jointoaicesi po^cr to Bt/oap and Wtlkst who were then partner s, which porter 
hut fuch fe. was entered in the plain tife' bo(As* in the names oiWilks zxtABiJb^ 
£n '7u!' ^"^ ^^^ ^^^^ ^^ afterwards {hipped for the Wtft Indies^ and the 
android as defendant Wilks paid the (hipping charges. Rotjin became a part* 
againft the ner with B^bop and If^i/ks in JpHl I7j>6» and continued fo till the 
•o^aS^Li. ^^^ ^^ Navemier followinjr^ when their partnerihip was diflblvetl. 
aot'be reco- 'l^he defendant ti^Hf previous to the diflblution cdi the partnerfliip 
ipcrcd in an fent to the plaintiffs a memorandum or calculation in his own hand 
a^onagainft writingof certain deHu£iions claimed by him in refp6£k of thepor* 
wh?retn one^^>'* ^^ balance due to the plaintifi« in refpe£l of the porter was 
oaiy of the 78/. for which the plaintiffs drew upon the defendants the bill men* , 
rvtlm ^i^n^d in the declaration, which bU] was accepted by B^p in the 
pleaded to partnorfliip firm of all the defendantSi by his fubfcribing thereoq 
(he aaion. «i Acccptcd G- B. and Co/' 

*L 49 ] Lanves for rht: plaintiffs. As between the plaintiffs and Bi/bop and 
Wilks the original partners by whom the debt was contraded, it 
mud be admitted that Wilks is bound by Bijbo^s acceptance, though 
it were made without his concurrence, becaufe one partner may 
bind another by accepting a bill on account of a partner0iip debu 
It is true that one partner cannot pledge the fecurity of another 
for liis own private debt (ii)inor if there be any fraud in the tranC- 
mfkion as between him and the creditor to whom fuch fecurity is 
given : but this was a debt incurred in the courfe of trade and not 
of an individual or private nature. And no fraud is found here^ 
nor can any inference of fraud arife from the ikQi% ftated. The 

(«) Grf^fcn and others v. Huttcn and Fwcreftf B. R. E, ai Geo ). Mgrjb ?. Fsnjow^ 
mtr acd another. Sitcisgs after Mub, T. 1786. at GuMalf, cor. Bailtr J, 

2 cre4Jtors 
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^creditors were guilty of no impofition in drawing the bill originally, l8ob. 
nor • could they control the manner ia which it was to be accept- ' 

ed: bat when accepted by any one of the houfe in their joint names ^"j*"" 
they muft all be bound by it in the ordinary courfe of commercial y/'f^^^^^ 
dealings. If JFilks would have been bound, though he did not oth«». 
concur in the aft of acceptance, and if the partnerfhip fund were * [ s^ 3 
originally anfwcrablc to the plaintiffs, the introdu£lion of a third 
partner cannot vary the cafej it was only the continuance of the old 
partnerfhip with tne addition of a new member; and the bill wag 
drawn on the fund which really and truly ought to pay it. The 
debt as between the defendants muft be taken to have been trans- 
fen^ to the new partnerfhip: but whether that were fo or not is a 
matter to be fettled between themfelves, with which the plainti& 
have no concern. With regaid to creditors the acl of one partner 
muft be taken to bind all the reft, otherwife all dealing with them 
muft be attended with great perplexity. It may not be known to 
many at what time fuch a partner was taken into the firm* 
GMs contra was ftopped by the Court* 

Lord Kbnyon C J. I do not know how this cafe came to be 
referred for the opinion of the Court; for I have decided the fame 
queftion repeatedly at the fittings, and th6 propriety of my decifion 
has never been canvafled again upon a motion for a new triaL 
This is an adion brought againft three perfons, 7f7/i/, Bi/bop, and 
Roifim^ as acceptors of a bill of exchange. It appears that the 
acceptance was in h€t made by Bi/hp alone in the name of the 
firm* Tfie confideration for this bill was fome porter which had 
been fold by the plaintiflfs to JFiUs and Bififop only, at a time 
^Rrben Robfin bad no concern with the houftr*. Then the plaintiflfs, C 5^ 3 
knowing this* draw the bill upon all the three partners, and know- 
ingly take an acceptance from one of them to bind the other two» 
one of whom, Rohfon^ had no concern with the matter and was 
no debtor of theirs; no affent of his being found, and nothing 
ftated to (hew that he had any knowledge of the tranfa^iion. It is ' 
hard enough for one partner in any ^afe to be able to bind another 
without his knowledge or confent; but it would be carrying 
the liability of partners for each other's ads to a moft unjuft 
extent if we fuSercd a new partner to be bound in this manner for 
an old debt incurred by other perfons. The plaintiflfs therefore 
ought not in juftice to have taken this fecurity by which they were 
to bind one who was not their debtor: the tranfa£tion is fraudulent 
upon the face of it. It is no anfwer to fay that one partner has a 
general power of binding the reft. So an executor has power to 
bind the aflets of his teftator, and to fell and difpofe of his effcAs ; 
and tl^e law repofes a confidence in him that he will apply the pro- 
ceeds in payment of the teftator's debts and legacies : but if fraud 
could be proved in any particular tranfadion between the executor 
and a purchafer fuch a fale would be void. In the cafe of Worfeley 
V. De Mattos (a). Lord. Mansfieli^ in delivering the opinion of the 
Court, fays, that ^* valid tranfadioos as between the parties may be 
fraudulent by reafon of covin, coUufion, or confederacy,.to injure a 
third perfon:** and he inftances, << if a man, knowing that a ere. 

(•) I Burr. 474, 5- 

creditor 
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iSoo. ditor has obtained a judgment agatnft his debtdr, buy the debtor's 
goods for a full price, to enable him to defeat the creditor's exccu- 



SHiiBirr tion, it is fraudulent* /-gain« if a man, knowing that an executor 

Wif K8MI4 *® ^■'^ft^'^g *>*d turning the t^ftator*s cftate into money, the more 

Othert. c^fily ^^ ^^° *^^T ^^^ ^^9 ^^J ^^^^ ^^^ executor witdh that view, 

[ 52 ] though for a full price, it is hau^dulent*'^ The fame doArine was 

recognized by Lord Hardwuie in Mead y. Lord Orrery {a)\ and 

again by Lord Mansfield in Whale v. Boatb^ cited in the notes of the 

report of Farr y. Newman {b) ; and alfo in the cafe of Ellict v.Mer^ 

rypian (^),and in other cafes. And nothing can be better e(tabli(hed 

as a general rule than that the law will fet afide every contKi£k 

which is fraudulent. Such is the cafe here. Wiiks and Btfij^ 

owed money to the plaintiffs ; thefe latter, knowing that Rsifon had 

no concern with the matter, fraudulently receive from WUks and 

Bijbop a fecurity by which Robfon is to be bound : this therefore 

cannot be enforced in this adion. 

Grose J. This is a mere fraudulent attcmfpt to make Rdfon paf 
the debt of Bifi^ and Wilh\ and the plaintiffs (hall not be per- 
mitted to avail themfelves of a fecurity fo obtained in order to bind 
a man without his aflent for the payment of a debt who owed 
them nothing. And the fecurity being vpid againft Riobfim^ the 
plaintiffs cannot recover in thiN adton againft the three, whereia 
if he obtained judgment he might fue out execution againft any of 
the defendants. 

Lawaencb J. The plaintiffs in this adion declare as upon a 
promife by three defendants, and confequently to entitle themfelves 
to recover they muft prove a promife either exprefs or implied 
binding upon all the three: in this they have failed, and thereibre 
there muft be judgment againft them, in addition to the autho* 
C 53 3 rities cited by my Lord to (hew that Rob/on was not bound by this 
a£l of his partners, is the cafe of Hope v. Cuft, [He then read the 
following note from a MS. of the late Mr. Juftice Buller, taken bv 
him, when he was at the bar.3 ** Hope v. C^, Sittings at Guilds 
hall after Mkh. Term 1774. Mr. Fordyce^ who traded very largdy 
in his fcrparate capacity as well as in the bufmefs of a banker io 
partnerfliip with others, having confiderable dealings in his private 
capacity with Hope and Co. in Holland^ did, for and in the names 
of htmfelf and partners, give them a general guarantie for the mo- 
ney due from him in his feparate capacity. Fordyce became a bank* 
rupt, and afterwards all the partners became bankrupts. And s 
bill was filed in the court of Chancery by H^pe and Co. in order to 
have the benefit of this guarantie: upon which that court dtreAed 
an ifliie to try the validity of it. L*' Mansfield in fumming up 
the evidence to the jury faid, there is no doubt but that the b& oi 
every fingle partner in a tranfadion relating to the partneiftiip binds 
ftli the others. If one give a letter of credit or guarantie in the 
name of all the partners it binds all. But there is no general rule 
which may not be infecltrd by covin, or fuch grofs negltgence.as 
may amount to or be equivalent to covin: for covin is defined to 
be a contrivanoe between two to defraud or cheat a third. There* 

^. DrBke^9,yern. 616. 
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fore the whole will turn on this» whether the taking the guarintie i8oo« 
from Forija himfelf in his own hand writing, without confulting 



the othe? partners or baring their privity, is not fuch grofs negli- SMiurr* 
cence in the Hopes as will amount to a fraud of covin. Fordyce was •^*'^ . 
aehngin twofeveral capacities, having tranfactionsin his own name otbeit. 
only, for his own feparate benefiti and in the names of the part* 
ner(htp for his own benefit. This cafe comes out of Chancery, C 54 ] 
where an affidavit or anfwer of all parties might have been had if 
neceflvy; but none fuch has been produced, and therefore it muft 
be taken that the partners knew nothing of it, and had no profit by 
it, or privity in the tranfaAion. Another fa£t to be granted is^ 
that as between Hcpi and Co., and Gurnal and Co. and Fordyct^ 
the whole tranfadiions are avowedly with Foriyee only in his 
feparate capacity. The next fa£l is the correfpondence in I77Q> 
preceding the fecond guarantie. It is clear that Fordjc^% depofits 
and intereft in the funds were both doubted, and then the Hopes, 
tried to make a fcheme to get a fecond feciirity without (hocking 
faim, by fuggefting there was a new partner. The firft guarantie 
was given in 17^4, and that never had been called in, and ftill 
exifted. There was then no occafion for a new one : for the 
change of a partner and taking in a new one would not deftroy a 
former guarantie. The fcheme was to get fecurity for debts not 
irell fecured, the goodnefs of which was doubted; and they there* 
fore get this from Fordyce alone, clandeftinely, without the know-* 
ledge of his partners. If the fad be clear that Hope and Co. and 
Gumat and Co. knew that this was done to cheat the partners of 
Fordyce^ there is no queflion in the caufe. But it is manifeft that 
they trufted to it as binding on the partnerihip. . Therefore this 
brings it to the fecond queilion, Whether it be not a grofs negli* / 

gence; efpecially as they knew at the time that Fordyce was ?ding 
in his feparate capacity^ and this fecurity was 'intended to indem- 
nify them againil his feparate debts. Verdi£t for defendant. 
Lord Mansfield afterwards, in his report to the court of Chancery, 
on a motion being made for a new trial, faid, three things were 
cftablifhed to the fatisfa£tion of himfelf and thejuiy. Firft, That [ CC 1 
the tranfaAions between Hope and Co. and Fordyce were wholly on 
Fordyce*^ account. Secondly, That the partners oi Fordyce derived 
no profit or benefit whatfoever from them. Thirdly, That they 
had no notice of the guarantie, and confequently did not acquiefce 
in it. And Lord Mansfield faid he left it to the jury, whether 
under thefe circumftances the taking of thefe guaranties were, in 
refpe£l of the partners, a fair tranfa£tion or covinous, with fuffi- 
cient notice to the plaintiflFs of the injudice add breach of truft 
Fordyce was guilty of in giving them.'* 

Lb Blanc J. This cafe muft be determined in the fame man- 
ner as if Robfm had pleaded to the adion. It feems admitted that 
if one of feveral partners pledge the partnerfliip fund for his indivi- 
dual debt, that will not bind the reft. . Now 1 fee no difference 
between the cafe of one and the cafe of two of feveral partners 
pledging the jomtfund for their individual debts; which is the 
cafe betore us. 

Foftea to the defendant. 
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i8oo- 



rwefdayf ' Farr againji Price. 

A xmmU THIS was an zOXon on apromiflbry note for 25/. 5/. dated tht 
Ibry'notc' * 14th of July I797i payable to order three months after date, 
written upon The declaration a]fo contained the common counts* The note 
*r^/*?jiuc ^^^ g'vcn by the defendant to one Jones and by him indorfcd 
thlntbe " to thc plaintiflF. At the trial before Thomjon B. at the laft . 
proper ftamp Spring adizcs for Hereford the only evidence produced was thc 
ilSli^TbcTe-"^^^ iifelf, which was objefted to, as having a nine-penny indead 
eei»€dioe*ri-of an cight-penny (lamp, as required by the * ftat. 37 Ceo. 3. r. j>o. 
dence, iho* which was in force before the making of this note \a) : a verdift 
were appli- ^^ howcver taken before for the plaintiflF, refcrving the queftion of 
obit to the law for thc opinion of the Court. 

&inc kind Bevan obtained a rule in Eafter term laft, calling on the plaintiff* 
went"*" to (hew caufc why thc verdift fliould not be fct aGde and a new 
• r rg 1 trial had. This was moved on thc authority of Robinfon v. Dry» 
brought 6 Term Rep. 317. where it was holden that articles of 
agreement under feal could not be given in evidence unlefs ftamped 
with a deed (lamp, although the refpe^livc (lamps were of the Came 
valutT* 

Law (hewed caufe in the fame term, and faid that as jufticchad 
been done in this cafe the Court would, not didurb the verdi^ 
according to the c^ltoi Edmonfon v. Machell^ 2 Term Rep. 4. where 
thc Court on that account refuted to enter into the difcuifion of thc 
queftion at law. That it was a cafe of peculiar hard(hip on the 
plaintiff, there having been no intention in this cafe to evade the 
duty, and'morc having been adually paid to the revenue than 
was nece(rary. That thc cafe oi Robinfon v. Drybroi/gh was fofardif- 
tingu'iQiablefrom thcprefcnt that there thc (lamp ufed was of a dif- 
ferent defcription from that required by law in the particular cafe^ 
r rj "] whcreis here both the (lamp ufed and the proper (lamp were appU« 
• cable to thc fame kind of mftiumcnt; and fomc (Ircfs was there 

laid upon the appropriation of different duties to di(lin£l purpofes* 
Here too the (lamp ufed was larger than was required: and in a 
late cafe in the CommonPleas, Lord £A/^«had ruled that the larger 
(lamp mud be taken to include thc fmaller one. 

T/:e Court thinking this a cafe of great hard(hip, where no fraud 
was intended', and it having been iiitimated to them that it was in 
contemplation t^ introduce a bill into parliament for affording 
relief in fuch cafes, they ordered the matter to (land over in order 
to await the expelled event. But nothing of that fort having oc« 
curred, the cafe was now called on again in the peremptory paperi 

when 

Law again renewed his former arguments. 

la) By the ftat. 31 Gn* 3* <- s$* the iiamp required on fuch • note is the one in queftioa 
was 64/' » and for a note for ahove jo/. and not ejiceeding 50/. thc (Ump was 54/. 1 he n^b 
of the 37 Crt. -;. (. 90. iirpofed an additional duly of ad.onaotet of the former defcriptioDy 
nod -,<f. on thofe of the latter. 1 he fii£^ here wa» that thc note being drawn foon after the 
paHing of the laft mentioned ad, and before thc general ifluc of the new ftampa, wa^ to 
■void any appearance of etading tht law, wriiien upon thc Dincpcnnj ftamp which was 
then appropcUted to ooCet of greatet taliie. 

Lord 
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Lord K£KTON C. J. Wc ordered this matter to (land over, not 1800. 
becaafe we had any doubt upon the law, but to afford time to the 



plaintiff to get relief elfewbere. But however much it were to be Fair 
wiflied that an ad valorem (lamp would Tuffice in fhefe cares, yet till p^^^-^^ 
the legiflature fo declare it, no other than the particular (lamp ap* 
propriated by the law to the particular indrument can be deemed 
fufficient. The words of the (lamp ads are cxprefs, and can 
admit of no other interpretation; and therefore it cannot make 
any difference in this cafe, that the damp ufed was larger than 
was required, or w;ts applicable to the fame purpofe. 

Le Bjlanx J. The ground of objeAion was truly this, that at [ 58 ] 
the time when this note was made there was no fuch (lamp in 
cxiftence as a nine-penny (lamp for a promiffory note. 

The other Judges affenting. 

Rule abfolute. 

Lord Kenton then obferved that as there were other general 
counts in the declaration, if the plaintiff could give other evidence 
of a con(ideration paid by him to the defendant, he would not be 
concluded from recovering by the faA of the defendant's having 
given this Imperfe£l promiffory note for it (a). 

(«) Where a promiflbry oott bad been givta for money lent, but when produced la Cottit 
m*$ maftampcd ; Lord Knyom C J. permitted the plaintiff to recover 00 a cominoo cottoc 
far money lent, bj proving that when (he money for >#hich the note had bee« given was 
demanded of the defendanty he acknowledged the debt. Tjfte v. y^tSf Sicrings at ff^eft» 
WBufttr adjoomed to 29th •f OBoher 1788. So in Alvtt v. Hv^lfw, 7 Term Ref, 241. 
tfic Court held that the plaintiff could not recover upon a written contract for paymebtof 
wagci made in Jamaica^ which by the lava cf th4t \Sl md was void for want of a ftamp { 
yrc that he might recover upon a count for a quantum meruit, btcaufe the written contra^ 
•opW not be received in evidence. ' Yet wher%the defeoianti, who bad advanced mooey^ 
upon the lecurity oCa fb>p atOa, took, an abfolute conveyance of the property, which after- 
wards tamed out to be defedlive and void by rcafon of its not being conformable 10 the 
fhitute 26 Ceo, 3. c. 60. / 17. diredingfuch transfers of property to contain certain par- 
ticolan ; the Court held that the vendees could not retain the peffviSlon of ih« fliip, which 
(hey bad feised upon heratrival, by rcforting to the gcneial lien, which the pollciCon of eke 
grand bill of faie might otherwife have conferred on them; but fhat thev were liable in 
crovcr brought by the afli^necsof the ? rndor who had in the mean time become a bankrupt* 
R0U^9n V. H.Uert, % Term Rep. 406. 
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Wedntjiay^ 

nrWO jufticcsby an order removed William Milton^ Mary his ''^'^•■'^^ 
* wife, and Mary their daughter, from the pariih of Norti Tau* ^•^^ ^ 
ion to the pariQi of Crediton^ both in the county of Devon. The S^^ttce" 
Scffions on appeal confirmed the order, fubje& to the opinion >of toldhim 
-this Court on a cafe dating; That fVilliam Milton the pauper was */**^' ^ 
bound apprentice to Andrew Matthews^ whom he ferved above tber^- '* 
40 davs in the pariih oi Crediton. Matthews failing in buGnefs pioynco^ 
told tne pauper he had no further employment for him and he^'^u**'* 
might go where he pleafed. Afterwards, and before leaving his wh«e^»e ** 
mafter, one Haydon came to inform the pauper that one Underhlll pie<^ed,** 
who wanted a boy, was at an inn in the neighbourhood of his *°** ^* *^ 

beariflg of another mafter was going to him, aod being met by hit original m^r,Md aiked thttt be v<t 
going, anfweted that he was going to t/., to which the roafter replied «« be might ^ there tr where he 
^flf^l'* held thli was not fuch a particular aiTent of the original mif>er to the fervice with U as 
would enable the apprentice theicby to gain a fettlement, tbu' the indeocucea were nut delivered ho oe 
caocel!td. " 

mailer's 
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i8oo. mafter'g houfe, and that he fliouM go to the ion. As the paoper 

■ wat going out of the houfe, his mafter met him and aiked him, 

Tht K*Mo where he was going? The pauper told him he was going down to 

TSlnha- ^^^^'* Mmttl^wt faid " he might go there or where be 

Ucmcs of pltared.** Thereupon the pauper left Matitiws*s houCe, and went 

Cftioi- and hired himfelf and lived with Underbill above 40 days in the 

''^^' parifli of Sam^ari Cfmrtenaj^ but no communication appeared to 

have uken place between the original mafter and UndirbUL The 

queftion fubmitted by the feflions was> Whether this were foch an 

aflcnt of the original mafter to the apprentice ferving Under bilh% 

enable^ the apprentice to gain a fettlement in Saa^ord Cinienof 

by hit fervice with Underbill ihtrt. 

Gibbi and Holland in fupport of the order of Seffions contended 
that this was the cafe of .a general licence from the mafter to the 
apprentice to ferve whom he pleafed* Neither party confidered 
t 60 ] the indentures as fubfifting, and confeqoently no particnlar aflent to 
the fervice with Underbill could have been in the contemplation of 
the nufter: Neither did the anfwer import any fuch aflent* It 
meant 1^0 more than that the mafter no longer copfidered the pau- 
per as his apprentice, and he might go where he liked. The cafe 
then falls within the principle of the cafe of R. v. Snmfford (a). 
There the indentures ftill fnbfifted in point of law, bc^ufe the 
pauper was under age, and being a parifli binding, it could not be 
put an end to without the aflent of the pari(h officers; but the mal^ 
ter having delivered them up, conCdering them as at an . end, the 
Court held that the apprentice did not gain a fettlement as foch by 
ferving another mafter, though at the recommendation of bis 
original mafter; which was ftronger evidence of aflent to the parti- 
cular fervice than exifts in the prefent cafe. The Court then de- 
fired to hear the counfel for the appellants* 

Clapp and Eafi^ contri, contended that the pauper gained a 
fettlement by his fervice with Underbill under the indentures, by 
the confent of the original mafter. A particular leave is not incon- 
fiftent with a prior or concomitant general leave. It is clear that 
the apprenticefliip ftill fubCfted in point of law notwithftanding 
the general leave to the apprentice to go where he pleafed, the 
indentures not having been either cancelled or delirered up; as in 
the cafe of R, v 5/. Lub/s (i), and that clafs of cafes (^'); nor any 
confideration paid for the giving them up, as in R. ▼• Har* 
berUn {d). The mafter might have recalled this general leave at 
any time and inGfted upon the fervice of his apprentice. His fub- 
fequent aflent to a particular fervice operates as fuch recall, at leaft 

?ro tempore. Here was a particular aflent to go and live with 
^, TnderbiU^ though at the fame time the mafter faid he might go 
'^ wherever elfc he pleafed* A mere knowledge by the mafter of the 
particular fervice will not enure as a confent, but this is a previous 
permiflion to ferve a particular perfon by name* The cafe of the 
Kifig V. Zandford is diftinguilhable from the prefent; for there the 
indentures were actually delivered up, which rebutted any idea of 

(0) I Itrm Jtep, %%U {h) Burr S. C. S4«* (0 VL K V. 'tktiftU^ ik %1U 

and it. f. jyfCCM, f^. ^* i4) I VVm R^ 139. 

I . t fnb« 
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m Tubfequent particular aflent to the fervice with another mafter ; 1 8bo. 
and fuch was coniidered to be thr ground of that decifion in R, v. 



Tie Holy Trinity in the Minories [a). But the mere circumftance '^*** ^Y^ 
of a prior general leave has never been conGdered as an objection The inbi- 
to a fubfeqoent particular leave as in R. v. Fremington {b). The bittnti of 
cafe of Taviftoch v. Kelly [c) is in point to (hew that an afTent to a C""*'- 
particular fervice may operate to give a fettlement though accom« 
panie^ wiih a general leave to ferve whom the pauper plr afed* 
There the original mafter when applied to by one Ma/on to know 
whether it were with his own confent that' the pauper (hould live 
with him anfwered, << with all his heart he might live with Mafon 
or anybody elfe, provided he performed his agreement with him;" 
(which agreement was to pay him a guinea a-year during the re* 
npainder of the apprenticeftiip). This was holden to be a particu- 
lar aflent to the fervice with Mafon. So in R. v. Bradninch^ Tr. 
a I Geo. 3. (d) leave was firfl: given to the pauper to go and ferve 
whom he pleafed, notwithftanding which, after the pauper had 
entered into another fervice, the mafter meeting him, and telling 
him *< it was a very good place for him, and he hoped he would 
continue in it/' was holden to be fuch an aflent to the particular 
fervice as enabled the pauper thereby to gain a fettlement. [ 62 3 
Though neither in that cafe any more than in the prefent was 
the aflent of the iirft mafter communicated to the fecond. 

Lord Kenyon C. J. The fervice with Underbill was not a pro- 
fecution of the fervice of the original mafter. Some of the cafes 
upon this fubjeft have been carried to a greater degree of refine- 
ment than might be defirable if they were to be decided again de. 
novo ; but we are to be governed by the general principle refulting 
from them, and not by particular ezpreffions which vary in every 
cafe. It would perhaps have been better to have confined the 
power of gaining a fettlement to af fervice with the original mafter. 
The cafe of the King v. St, George's Hanover fquare {/) firft broke 
in upon that line, and determined that an apprentice ferving anor 
thcr by the confent of the original mafter might thereby gain a fet- 
tlement: from thence has enfued fuch a train of deciiions as it is 
difficult to follow ; however the general principle of them all is to 
be found in the King v. Auftrey in Burr. S. C. 441. where Lord 
idartsfield faid that in order to gain a fettlement by the apprentice 
ferviDg another mafter, there muft be ** an cxprefs and explicit 
leave and confent given by the maRer to the particular fervice," fo 
as to be confidered as ^^ a fervice of his mafter under the inden- 
ture v'' and not, as he obferved in that cafe, << a leave intended to 
be quite general ;" or as here, a general quitting of the fervice and 
leave to go where the pauper pleafed. Here the mafter firft tells 
tbe pauper be had nolonger any employment for him and he might go 
where be pleafed, and then fomebody having fent for the pauper, he E ^3 3 
tells his mafter, on being afked where he is going, that he is going 
to Underbill^ on which the mafter repeats in tSt€t what he had 
before faid, that he might go there or where he pleafed ; ines^ing 

(tf) 3 "Ttrm Bi^. 607. (A) Burr S. C 416. (c) Burr, $. C. 578. i Bite, 

tf. %y.S. Q. {d) Omp. 594. (#) Burr S. C. ii. 

Vol. I. D ^^ 
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i8qo, that be no longer looked for his fervicc or took any jconccmhowhc 
difpofed of himfelf. 



The Kino Grose J. There muft be a particular confent of the original 

Thri/ha mafter to the.fcrvice with anotlicr in order to give a fetllcment. 

biunttof In the cafe of the King v. T/:e Holy Trinity m the Mirtortes there 

CjiK»i- was a particular recommendation to a particular fcrvice, which the 

'^'^^' Court held fufficicnt for that purpofc. Whether there be fuch a 

particular aflcnt of the original mailer to the fubfcquent fervicc is 

more a queftion of fact than of law (a), and here the SelTions have 

in eSc(X negatived that fack by finding that the pauper gained 

no fcttlcmcnt by the fcrvice with the fccond mafter. 

ITic other Judges agreed that the converfation ftated did not im- 
port an aflent by the mafter to the particular fervicc j but was inefftft 
no more than repeating what he had at firft faid that he had no further 
occafion for the pauper, and he might go where he pleafed. 

Order of Scflions confirmed. 

m. ^ n ftf) Vide poft. R. v. The Jnhabitar.ti tf SbdUar, 

[ 64 J „ 

l^o'u.zx^. Davisom and Another ^7g^cz/;j/? Gill. ^ 

^adrb^ttf T^ trcfpafs for breaking and entering the plaintifPs dofc called 
accsof peace lieck Mcadow^ in the parifh of ^r/w/J in the county of Not* 

ondcr tbeft. tingham, the defendant pleaded the general iflue, and a juftification 
*^^'*'/ Vo ^' ^ public foot-way over the f.Md clofcj upon which iffucs being 
for flopping joined, the caufc was tried at thelaft affiz^s at Nottingham, It was 
u;»ano!d admitted that the defendant ufed the road mentioned in the plead- 
faSnc our '"8^ fubfequcru to its bting tinned as hereafter ftated ; and the jury 
j^new one found z vcrdift for the plaintUTs fubjeft to the opinion of this Court 
muft follow upon the following cafe. The road in queftion time immemo- 
prsfcii'lMtd '^"^^^y ^^^ hcen ufed as a public foot-way leading from the town of 
in th fche- j1rno/d in tiic parifh of Arnold to the town of Nottingham through 
dule <nnea. ^^d ovcr faid clofe of the plaintiffs' calkd Becik MeachtVi until the 
■a"tnd'fet ^^^^ was ftopt Up Under the authority of two jufticcs at a fpccial 
forth the fefiion holdt'n for that purpofe on the 9th of March 1 798 purfuant 
K^^^^'h"^ to a notice under their hands and feala dated 24th of February pre- 
UiTrew fwt ceding; whofe orders and proceedings have been duly inroUed by 
way; other, the clcrk of the peace, and are as follows. "Tohis majcfty's 
* fl'V* ^^ j^ftices of the peace for the county of Nottingham to be aflV mbled 
j«tlific<ition ^^ ^hcir fpecial fcffions to be held &c. within the parifh of Arnold 
of a right of in the faid county of Nottingham on Friday the 9th of Ma'ch 1 798. 
^*y ^irtiln** Whereas there is now a certain footway or road leading from 
of ircipafs Arnold aforcfaid towards Nottingham lying and being through cer- 
<,-j^reciau- -t^in lands and grounds called rhe Beck Meadow and Beck Meadow 
Irufu 'b' ^'^^ ^^f"^ ^\i!ci\Xi the faid parifli of Arnold, belonging to Sarah Coapt 
the owner [ 65 ] Sherbrookc gentlewoman and Mrs. Alary Lomas and her faid fon 
of the foil Samuel Lomas refpeftively, and defcribed in the plan hercunro 
thro!d**!^y annexed (a), «< Old Foot Path." And whereas it would be more 

led. The ftiiutc tequiret ihtt the form fet forth in the fchcdulc "yjbtf// he ufed on all occafions, with 
luch addiiiorts and vaiiations onlymuu^ \t neceHary to ada^t it to the particular eztgeocy of the c^fe.**' 
Under thefe woids a mareiial variance liom the form prefcribed i& fataJy and may be takea Advantage of 
ia acoUatrralprocccdirg. 

(tf) There wn a map of the new and old path annexed to the cafe, according to i certain fcale ai thcrda 
jnarkrd^f a quarter of an inch to ten yards, whereby it appeared that the path wa« turned from the old 
iiredion acfo(« the iieldi, into tl e turnpilce road ^Kioii led round the (ams ficid>^ ffon which read tbt 
f ach ori^in^jr \sii ^^i into which «t (ome diAaocc it came agaia. 

commo*. 
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tbmmodious to the public to have the faid foot path or road diverted l8oo« 
or turned anjl ftopt up, and to have the foot- way or road from jfr^ ~ 
rioid aforefaid towards Nottingham to go in future on the common Davison 
highway leading from near Arnold Mill into the turnpike road near H^^ 
thereto leading towards Nottingham^ and from thence over part of a '*'''* 
clofe or parcel of land belonging to the faid S. C. Sherbrooke nearly 
oppofitc to Daybroek turnpike gate, and from thence along the faid 
turnpike road leading towards Nottingham^ as the fame is now made 
convenient and commodious for people on foot, and defcribed in 
the plan hereunto annexed " New Foot Path," in lieu of and ia 
exchange for the fiiid old foot-way or road ; Now we the faid S. C* 
Sherbrooke Mary Lomas and Samuel Lomas do hereby con fen t and 
agree, and alfo requeft, that the faid old foot- way or road may from 
henceforth and at all times hereafter for ever be wholly ftopt up and 
difcontinued to be ufed as fuch, and that the. foot- way or road from 
Jlrnold towards Nottingham aforefaid may go in future on the faid 
new foot-path above defcribed in lieu of and in exchange for the faid 
old foot- way or road. And each of us do hereby confent and agree 
that fuch new foot-way or road, which is now put into a good ftate 
as fuch, (hall or may at all time? hereafter be ufcdand remain as a 
foot-way or road, and become public to all intents and'purpofes 
whatfoever ; and be maintained and repaired by us and the owners C <J6 ] 
of the faid Bed Meadotu and Beck Meadow End Clofes for the time, 
being, in proportion to our refpeftive rights and interefts in 
and upon the fame ; upon condition that the faid old foot-way 
or road over the faid lands or grounds belonging to us refpec« 
tively be afterv/ards vefted and become wholly and entirely the 
property of us, according to pur refpedive eftates ^nd interefts 
therein. In witnefs whereof we have hereunto fet our hands and 
fcals this 7th day of March S, C. Sherbrooke^ M. Lomas, S. Lomas* 
Witnefs, J. Falkner. 

Nottingham/hire. We the Reverend James Bingham and Charles 
Wylde clerks two of his majcfty's juiflices of the peace for the faid 
county of Nottingham^ at the fpecial fedions within mentioned, hav- 
ing upon view found that the within mentioned old foot-way or 
road-way may be diverted and turned as within exprefled and re- 
quefted, and having viewed the new foot^-way or road within men- 
tioned, which we do hereby certify is completed and put into good 
condition and repair, do hereby order that the faid old foot- way or 
road be diverted and turned In and upon the faid new foot-way or 
road, in tuch manner as within particularly mentioned ; and do 
order and dire£l that the faid old foot-way or road fliall from hence* 
forth be ftopped up or inclofed by the rcfpc£tive owners of the 
lands ot grounds, through which the fame hath hitherto gone \ and 
all the land and foil thereof be vefted in and become their property 
refpcftivcly, accbrding^o their refped^ivc eftates and interefts there- 
in. Given under our hands i^nd feals thil^ pth day of March 1 798. 
J. Bingham^ Charles IVylde. 

Againft this order there was an appeal to the quarter fcfllons, 
vhich confirmed the order of the juftices. The turning of the faid [ 67 3 ^ 
new road over the dofc belonging to the faid S^ C* Sherbroohe nearly 

P % oppofitc 
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1 8oo« oppoGte to Daybroci turnpike is beneficial to the public. The que{!^ 
tion for the opinion of the Court is whether the plaintiffs are en- 



Oatisoic titled to recover, if they are, the verdiA for the plaintiffs to (land ; 
2^^ but if not, then a nonfuit to be entered. 

This cafe was firft argued in laft Trinity term by Clarke for the 
plaintiff, and Dayrell for the defendant, when the Court ordered 
it to (land over with a view to an accommodation between the par* 
ties ; which ultimately did not take place* 

The obje£lions then urged to the order of the magidrates dated 

[ 68 ] i^ ^^ c^fc v^fc 'bcfe {a)\ I. That it did not (late that the new 
way was nearer or more commodious to the public than the old 
way. 2. It did not ftate the confent of the owners of the land 
CTcr which the new path was turned, viz. the truftees of the pub- 
lic road. 3. The juilices have not followed the form prefcribed 

[ 69 ] by the a& in the fehedule, particularly in not having fet forth the 
length and breadth of the new path ; for want of which the pub- 
lic cannot know what they are entitled to ufe ; nor if the way be 
out of repair, how much fpace is to be indi£led. 4. The aA re- 

(tf) The ft. 13 Ge; 3. c. 78. on which the objeQions were founded eoadt {f, 19.) 
That <' whf n it h^W appear apon the view of two jufticet of the peace, that any public 
foot-wij, &c. may be diverted, ^9 at l» w^t tktftmt neaxer cr wwn cmnimdiomt to tkt pnhUcg 
and the owners of the lands through which fuch new foot-way. Sec. it propofed to be made 
(hall confent thereto, by writing under their hands and feals, it ihaU and may be lawful, hj 
order of Tuch jufticet at feme 1 pedal feflioot, to divert and tuitiy and to flop up fuch foot- 
vray, Sec and to purchafe the ground for fuch new foot-way, &c. by fuch ways and means, 
and fubjedl to fuch exceptions and conditions, in all refpeds, as herein before atentioned 
with regard to highways to be widened or diverted. And where fuch foot-way, &c. iiall 
be fo ordered to be Hopped up, and fuch new fbot-w^» Sgc. iet out and appropria'ed in lieu 
thercofy as afbrefaid, it fhatl and may be lawful for any perfon aggrieved by any fuch order, 
or proceeding, tec. to appeal to the next quarter feffions, &c after fuch ovder made, upoo. 
giving notice, &c. which court it hereby authorised to hear and finally determine fuch ap- 
peal. And if no fuch appeal be made, or, being made, fuch order (hall be confirmed by the 
ffid court, the fald way n ay be ftopped, and the proceedings thereupon (hall be binding and 
conclufive to all perfons whomfoever ; and the new foot-way, Ssc. fo to be appropriated and 
fet out, (hall be and for ever after continue a public foot -way, &c. to al) intents and pur- 
jlofes whatsoever) but no floppage of fuch foot-way, Sec. iball be made, until fuch new fbot- 
way. Sec, Aall be completed and put into good condition and repair ; and ^ certified by two 
jufticet of the peace, upon view thereof; which certificate (hall be returned to the clerk o£ 
the peace, and by him inrolled amongft the records of the faid court of quarter ieffiona t 
But from and after fuch certificate, fuch old foot-way. Sec, (hall and may be ftopped up, 
&c. ScCt. 69. ena^ty That the forms and proceedings relative to the feveral matters con- 
tained in this ad, which are fee forth and exprefTed in the fehedule hereunto annexed,y&r// 
htuled otk all occafions, \oithfuck addttiom mr vmriMtidns only as nuy b« neccflary to adapt 
them to the particular exigencies of the cafe ; and that no objeQion (ball be made, or advan- 
tage taken, for want of form in any fuch proeeediogs, by any perfon or perfons whatfoever* 

' The fehedule referred to (No xi) gives the fbllowiog form for fuch order : 

** Order of two Juftices for diverting and turning a public Foot-way, &c. through the 

Lands of any Perfon who confents thereto. 
^TtddUfex. WE A* B, and C, D, efqoires, two of his majefty*! juftiqes of peace kg . 
the faid county, at a fpccial iefiions held at — in the hundred of — -^-^ in the faid 
county on the — day of — — i8co, having up in view found, that a certain part 
' of a fooC-way within the par^(h» tec. of — — > in the fame hundred lying between ■ 

and for the length of — yardf , or thereabouts, and particularly dcfcribed la 

the plan hereunto annexed, may be diverted and turned fo as to make the fame nearer (or 
more commodious) to the public ; and having viewed a courfe pr.pofcd for the new high- 
way, in lieu thereof, through the lands and grounds of of the length of ■ yatdf . 
or thereabouts, and of the breadth of ■ feet, or thcreabotttt, penicubrly defcribed ia 
the plan heseunto annexed ; and having received evidence of the ^onfent of the faid ■ 
to the faid new highway, being made through his lands hereinbefore defcribed, by writinf 
under hit hand aiid feal; we do hereby order iliat the (aid highway be dlvcritd aad twned - 
through the bnds aiiiikefiudf aad we do Ofder ta e^ual afTcfTm^L** &Ct 

quires 
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qoires two diftinQ orders of the magiftrates ia thefe cafes, one for l8oo« 
diverting the road and making the new road,- and the other for 



(lopping up the old road : And it appears from the aft that the one Datmo^ 
is to depend upon the other ; for the old I'oad is not to be (lopped ^^I'f 
up till a certificate from the magidrates that tlie new road is com- 
pleted and put in good condition ; which certificate \s to be returned 
to the clerk of the peace and filed of record at the feflions. 

Lord Kenton, C. J. then obfcrved that as to the confcnt of the 
trudecs of the turnpike road, the foil was not veiled in them, but 
remained in the perfons who were entitled to it before the a6l pafled 
by wliich they were appointed. The trudees have only the control 
of the highway. And here was nothing taken out of the highway 
by the order ; but the old fo(A-path was merely turned into ity 
where the public had a right to go before. If thnt were out of re- 
pair, it could not be indifted as a foot-way, but according to the 
more eitenfive defcription which belonged to it as a way for car« 
mges, &c. But all the Court thought there was great weight in 
the obje£lion that the magidrates had not pttrfued the form of the 
order direfted by the datute to be ufed. 

Clarki for the plaintiff* now contended, id. That the road had 
• been legally dopped up by the order of the magidrates. Or if that 
were irregular, adiy. That no advantage could be taken of it in 
this adion. i. The 69th fcft. direAing the form of the order fet C 7^ 3 
forth in* the fchedule to be ufed is merely diredkory 5 and if the fub- 
ftance of the order be preferved it is fufficient. The a£l was pa(red 
in eafe of thefubje£l and is therefore to be condrued beneficially, 
nVern. 431.; and the fame feftion enaQs that no advantage (hall 
be taken for want of form in the proceedings ; which was unnecef- 
iary if the legiflature had fuppofed that no other form than that 
appointed by themfelves could be ufed ; for that would of courfe be 
deemed fufficient. Per Holt. C. J. in 12 Mod. 546. where an zGt 
fays that judices of 'fuch divifion (hall do fo and fo, it is only di- 
re£lory quoad the divifion, and any of the judices of the county 
may do it. And other cafes to the like purpofe are colleded in 
19 Fin* Ahr. 516. Now here the order made has fubdantially 
complied with the a£^. The exaA length and breadth is not re* 
quired to be fet forth, but the length and breadth or thereabouts. It 
is therefore mere form, of which no advantage can be taken. If 
the meafure had been fet out erroneoufly the order could not have 
been vacated on that account. But fuppofing it were nece(rary that 
Ibme meafure (hould appear on the face of the order, it does fo ap- 
pear here, by reference to the plan annexed where there is a re- 
lative fcale of the admeafurement. [Lord Kenycn obferved that the 
order did not date that the new path was fet out accoldin^ to the 
plan annexed; though the form in the fchedule dated the length 
and breadth as well as referred to the plan annexed.] But idly. 
If the order were ever fo defedive advantage could only be taken 
of it on appeal ; and the parties having miflfed their opportunity 
are concluded. The words of the datute are pofitive in this re- 
fpedl. By/ 19. The fcflions are empowered to hear and finally 
4eC6nmJie the appeal 3 and if no appeal be made or the aider ^^ [^ fi 1 

D 3 confirmed 
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1 806'. confirmed on appeal, " the ways may be ' flopped up," and ^< the 
<* proceedings thereupon fhall be binding and conclufive to all per* 



Davison <* fons whomfocvcr :" And byyi 80. the certiorari is taken away. 

^oinfi 'phefg provifions would be rendered nugatory if the legality or 
propriety of the order may be canvafled again in an aflion of trcf- 
pafs ; and the objecl of the legiflature would be defeated, which 
was to place the jurifdi£lion over thefe matters entirely in the 
handa of the magiftrates below. All that is neceflary to appear on 
the face of the order ie that the juftices Kad jurifdidlion to (lop up 
the old way, and that they have done fo and fet out a new one ; 
the Court will not inquire in this collateral proceeding in what 
manner that jurifdi£lion has been exercifed, Th^ certificate re- 
quired by the zQi has been given in this cafe \ and it cannot be 
material whether or not it were made on the fame piece of paper as 
ihe order itfelf. 

Dayrell contra was (lopped by the Court. 
Lord Kenton C. J. The Court are always difpofed to fupport 
as far as they can the a£l8 of the magiftrates below ; but we mud 
take care not to let our wifhes carry us beyond the bounds of law, 
The juftices have a limited power given them under the aQ of par- 
liament, and it muft appear that this order was made by virtue of 
th«t power, The mode of proceeding chalked out in the 19th fedl, 
was fubftituted in lieu of the old writ of ad quod damnum, which 
had become inconvenient from the expence and difficulty with 
which it was attendee!. A more compendious and eafy method was 
' thereby given ; but ftill the fub(tance of the old proceedings was to 
be preferved in all efiential points : amongft others none was more 

r 72 ] cffential than that the exa6t length and breadth of the new road 
(hould be fet out, in order that the public might know with ccr-* 
tainty what they had a right to ufe. This was formerly to be af-« 
certained by the jury, as it is now under the aft by the magiftrates. 
It is accordingly provided- for in the form f<t forth in the fchedulc 
to which the enafling part refers. And the words of the aft arc 
peremptory, " that the forms of proceedings fet forth in the fchc- 
dule annexed^^// be ufed (not the ufual ^(^xAsJball and may) on all 
; occafions, with fuch additions or variations W)'as.m ay be neceflary 
to adapt them to the particular exigencies of the cafe." I cannot 
therefore fay that thefe words are merely direftory. Power is giveii 
tothemagiftrateto takeaway on certain conditions a right which the 
public before enjoyed ; and this is to be done in a certain prefcribed 
form with fuch additions or variations only as the locality of thc- 
defcription may require. Now here there is a material variance in 
the order from the form prefcribed ; for it docs not fet forth the 
length and breadth of the new path fet out in lieu of the old one. 
. Grose J. The form as it is called is in this cafe fubftancc; 
becaufe it is nectflary that the pubhc ihould know the length and 
breadth of the road which they have a right to ufe, the omiffioa 
of which in the order is therefore a material dcfeft, and fticwg 
that the juftices of peace have not purfvied .the authority. of the 
ilatute. 
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Le Blanc J: (j.) Some of the proceedings under the ftatute arc 1 8oe. 
to be before a jury (3), who are to afleis ♦ damages for the value of 



the land taken : But how can this be done unlefs the length and Davisou 
breadth of the road are fet forth in the order. ^^-""^ 

Poftea to the defendant (r). %r ',^^'t 

(«] Lawrence J. wat abfeot th:i and the r^maioder of the term fioin iodifpofidon. 

(i) Vi./. 40, 21. 

(') ^ow far the judgment of 4 m^giftratc in a fummary proceeding wherein he had c*m- 
peten jufifdi^^ion it conclufive evidence even for hioifelf in a collateral proceeding ; Vi. 
Strickland It. IVard, Summer A(L at H^mcfuftir 1767. car. Taut J, cited la L^vtlace f. 
Curry^ 7 TtrmR, 63 1. 633. 



The Kino againji The Inhabitants of Shebbear, !ail[i 

'TPWO judices by an order removed John Bajfett^ together with An appren. 
* his wife and children, by name, from the parifti of Sbeiiear ?5* **^'«* 
to the parifli of Bradford, both in the county of Devon. The aguinea^tt 
fcflions, on appeal, quafhed the order, fubjeft to the opinion of '«iiimoff/» 
tbisCourt on the following cafe. John Bajfett the pauper was bound J^.^^*^^* 
at feven years of age by a pariQi indenture to William Trick of agreed, and 
Bradford till the age of twenty-four. Trick alEgned the apprentice ^** *•(<> w 
feven years afterwards to John SUeman of the fame parifli, with f^Jt^of"* 
whom he lived there till Lady-day 1780, when two months were dothowhea 
wanting of the expiraiiotl of the apprenticeihip. He then pro- »^« 8">n«« 
pofed to Sleeman to let him ofF the remainder of his time, which he tut ^^he m- 
at fird refufed to do \ The pauper then offered to give Slteman a denturea 
guinea if he would let him off", which Sleeman agreed to do, and *^«!« "<»' 
alfo to give him a new fuit of clothes when the guinea was paid, ©r cmwiie? 
The guinea was not paid to Sleeman ; nor did Sleeman give the pau* The guinea' 
[74] per the clothes : nor were the indentures given up or cancelled. '***5.***'';* 
On the morning of the Lady-day above-mentioned the pauper went fndenturw 
away and offered to ferve one Brent, who refufed to employ him, ftiiifubfifted 
conceiving him to be an N^pprentice. The fame day he weut^to one '"i*'^' *°^ 
fiatii/bill a blackfmith in Shehbear^ who faid he would not take him ^jay ^ 
without Sleeman^ con fe fit. The pauper then went to Sleeman and gained by 
told him what Batti/bill had faid : Sleeman then replied *< You may [b7r°*aft"^ 
go with all my heart, I think it will be a good thing for you to learn with th« 
die trade," On his telling Battijhill what Sleeman had faid, Battif" confent of 
b'dl agreed with him } and he lived with him in Shebbear for the ^he^feffi 
laft forty days and upwards before he attained the age of twenty-four, ought pro- 

Eaft and Lipn in fupport of the order of feflions were flopped by p^^^y ^^ <<nd 
the Court. ^ ^* ^^ tJ.t.1 

Clapp contr^ relied on the cafe of The King v. Harberton (<i), fent, and 
where an agreement by a mafter with his apprentice, then of full ^^ ""f«'y 
•gc, to give him up his indentures, was confidered by the Court a* tt^But*' 
amounting to a diflblution of the apprenticeihip, and confequcncly haVing 
no fettlement could afterwards be gained by a fubfequeat fervice as ^<^""^ ^^^ 

*■ * * on applica* 

tion bj theapprendct to hit original mafter for leave to ferve one B. (who would not take htm without) 
the mailer faid ** he might go with all his heart, and tliac it would be a good thing for him to learn the 
trade i" this w % holdm fufficient evidence to warraa^ the coodttfion of the f^liioop that the original 
HUftcr bad coofentel to the pa-cicular fervice. 

D 4 an 
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1800. an apprentice. It is true that a confideratton was there paid to the 
malter for the giving up to the apprentice the remainder of his time: 



The King but that cannot vary the cafe. The payment of the guinea here 

n^^*hw ^^® ^^^ made a condition precedent ti> the rcHnquifhment of the 

tantfl of ' pauper as an apprentice, but only to the giving him the fuit of 

Sbxbbcak clotnes, which is ufually done in the cafe of parilh apprentices, 

fuch as the pauper was. The mafter by fuch an agreement parted 

L 75 J with all his control over the apprentice -, and only ftipulated that 

he (hould not gi^e him the clothes till the guinea was paid. The 

contrad was executed fo far as depended on the mafttr by his fuf- 

fering the apprentice to depart from his fervice and enter into a new 

engagement. It was not neceflary that the indentures (hoold be 

delivered up or cancelled, according to the cafe of The King v. 

Harberton before-mentioned. The fubfequent converfation with the 

apprentice was not by way of giving an afient to the particular fer« 

vice : but only a conBrmation by the mafter that he no longer af- 

fumed a control over the pauper. 

Lord Kenton C. J. This cafe is* very diftinguifhable from that 
of Tb^Kingv. Crtditoft (a)^ which we decided a frw days ago : and 
upon the fame ground on which wc there held that no fettlement 
had been gained as an apprentice by the fubfequent frrvice, I think 
it is as clear that the feffions have drawn the ri)>ht conclufion in 
this cafe in adjudging that a fettlement was gaint-d by the fervice 
with thefecond mafter. There is no doubt but that the indentures 
ftill fubfifted in point of law, not having been delivered up or can- 
celled, or any confideration paid for doing fo. In the former cafe 
we were fatisfied that the mafter did not really mean to give a par- 
ticular affent to the fecond fervice : he had there told the apprentice 
to go where he pleafed, having no further occafion for him , and when 
the apprentice told him where he was going, he anfwered that he 
might go there or any where elfe. But here the mafter was applied 
to for his confent to the particular perfon named ; and he expreffed 
his approbation of the apprentice going there, telling him that it 
C 7^ ] would be advantageous to him to learn the trade. This then was 
not an indifcriminate leave to ferve any perfon, but a particular 
confent to a particular fervice ; and this is the plain line of diftinc- 
tion between all the cafes ; which it is to be hoped will make an end 
of all fuch queftions in future. Perhaps it would have been more 
correft for the feffions to have found the fa^ of fuch particular con- 
fent, iuftead of only finding the evidence of it, as they have done. 
And if any thing were likely to turn upon it in this ^afe it fhould be 
fent down to them again to find that fa6t. But I do not know what 
lidvantage could accrue from thence to the refpondents, for in cffcCt 
the feflions have drawn that conclufion, and upon thefc premifes I 
do not fee how they could have drawn any other. 

Grose J. I am 'decidedly againft fending diis cafe down again 
to feffions, the only confcquence of which would be to enhance ex* 
pence : For I think that they clearly meant to find the faA of the 
original mafter*s confent to the fecond fervice, and by their ndjudU 
cation they have in cStCt found that hGL ^ I have reconfidered 

» Ante 59. 

what 
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what I faid the other day in Tie King v. Credlton (j), and am fatis- 1800. 
ficd that it 18 right ; namely, that whether there be a confent to a 



particular fcrvice or not is properly a queftion of faft fox the The Kiwa 
fcffions to determine. In the former cafe they virtually negatived T.,,gYnhabi. 
the confcnt, as here they have found it \ md I think the evidence cints of 
warrants their conclufion. Shebha* 

Le Blanc J. The fcffions having flated the fa£l, and drawn 
their concluGon, is equivalent to their having exprefsly found an J] 77 ] 
affcnt by the original mafter to the particularferrice with BattiJhUl. 

Order of feffions con6rmed (*). 

(*) Ante 63. {h) Vide Rex v. ChippUg fFardtn^ % Term Rep, loS. 



Pearson againji Rawlings. Saturitrf^ 



THE latitat was returnable on the (irft return ol EaJlerTctm laft ; a prifo 
a declaration was delivered as of the 30th of June^ but no bill ***«> '* ^- 
was aaually 61ed till the 3d of July, the day after term. The dc- ^J^^f^ 
fcndantj a prifoner, not bemg aware of the irregularity {a) at the fi ing a bHi 
time, ple^ided in perfon on the fame 3d of July : And being ftiH fS*«.nft !»'»» 
in cuftody on mefne procefs, obtained a rule in this term calling 00 '^Ja^thc 
the plaintiff to (hew caufe why he (hould not be difcharged out of irrfguiarUf 
cuftody, on the ground that a prifoner once fuperfedeable is al- **y 'j"*il-j 
ways fo, J^/ ^^*^ 

Erjkine and Gibbs againft the rule contended that the defendant 
had waved the irregularity by pleading afterwards. 

Garrow and Lambe contra relied upon the general rule above 
ftated, which was recognized ip Ro/e v. Chrifljield^ i Tnm Rep. 591. 
and admitted to apply to all cafes where the prifoner remained in 
the fame cuftody and under the fame procefs, which was the cafe 
here. And they/ faid that if fuch an implied waver were admitted 
as an exteption, the benefit of the rule which had been introduced [[731 
for the fake of prifoners would be done away* 

Lord Kenton C. J. The rule alluded to is grounded upon a fup« 
pofition that there has been fome irregularity in the prior proceed- 
ings, which the defendant has not done any a£l to preclude himfclf 
from taking advantage of. But if he have afterwards waved the 
irregularity, ahen the rule no longer attaches upon him. Now it 
b the univcrfal pra£lice of the Court that where there has been an 
irregularity, if the party overlook it and take fubfequent fteps in 
the caufe, he cannot afterwards revert back to the irregularity and 
objed to it. Juftice requires that that rule ihould be general in its 
operation, having in view the advancement of right. And howev'er 
inclined we may be to favour perfons in the fituation of the defen* 
dant, yet we muft not go the length of breaking in upon the general 
(raflice of the Court, 

Fir Curiam^ Rule difcharged {b). 

(«) B7 mle of Court, H. ftStr^. 3. the phiotiflTmoft declare tgaioft a prifoner befote 
tbe end of the next term after the return of the proccfi. Rules and orders of B. R p 37. 

(^) In H^altir v. Stewart, 3 ff^ilf 4^5. Tbe Couirt held that no advantage ihuuid be 
ffkifi by a prifoner of ao irregularity in not declaring againft him in time, by fcafoa of an 
lofcadtos treat/ beCweea him and chcplaiiitiff ler an accommodaUMU ^^ 

The 
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t^7^^ 3 The Kino againji The Corporation of Bedford. 

iVcv. »2d. rr^ILSON mov^d on a former day for a Mandamus dire£)ed 
Ifitap^ rr ^Q ^jj^ rccordtfr, deputy recorder, aldermen, bailiifs and 
eienrcer-* commonalty of Bedford to proceed to the ele£lion of a mayor, 
tyinty to the office being racant. The affidavit on which the motion was 
the Court grounded fct forth the conititution of the borough which was a bo- 
fon»«s*b«en ''^^gh by prefcription, confiding of a mayor, recorder, &c. and that 
deaed may. by the ufage the mayor is annually eledlcd on the firft Monday in 
or of a bo- September^ and is fworn in and enters upon his office on the MichaeU 
the day ip. f^^^^day following. That on the firft of thofc days Francis Green a 
pointed by burgefs of the borough was duly nominated and elected into the 
^ «f««p» office of mayor agreeable to the cuftom for the year enfuing, and 
qualified to "oticc was given to him to attend and be fworn in on the MichaeU 
accept the mos-day following ; but that he did not attend, and refufes to 4ake 

Jf fon oV "P®" *^*"^ *^ °®^^* 

kit nothaf- It was fuggefted (a) at the time of the motion made that Green*% 

ing prcvi- reafon for fuch refufal was, bccaufe he had not taken the facra- 
thcfa^*a!" ■*^"' within one year previous to his ele<f\ion as required by the ft. 
Bieot within 13 Csr* 2^ Jl, 2. c. I./ 12. and therefore would notfubjed him- 
tbe time U. fclf to thc penalties impofed by law on perfons taking upon them« 
law'Mier Selves fuch offices without that qualification. And it was contended 
ViH grant a that as thc ftatutc declared the eleftion void under thofe circum- 
Mandamus ftauces, the Court would confider the cafe the fame as if the bo- 
tort totro" ^^^^ ^^^ omitted altogether to make any • eleftion on the proper 
ceed to a day, in which cafe the only remedy was by application to this Court 
aeweieaion for a Maudamus to them to proceed to an elcdion, under the ft. 

rTlyL I. ^ ' ^'** '• ^' 4- / ^' W' ^"^ ^'^^^ ^^^y ^^"^^ defirousin the prefent 
C.4. /. «. as inftance to have fuch Mandamus rather than be it the expence of 
^ hlf^'* litigating the queftion with Green. It was added that writs of Man- 
iTa been damus had iflued under fimilar circumftances to the corporations 
made. of Liverpool^ Thstfordy and other places. 

*C 80 ] The Court however eiprelTcd great doubt whether they could with 
propriety grant the writ under the circumftances difclofed by the 
affidavit in this cafe. For all that appeared was that Green had 
been duly eledlcd according to the ufdge of the borough j in which 
cafe the office of mayor was already full, and there could be no other 
mayor legally clcftcd. That fuppofing thc eledion to have been 
properly made, the refufal of Green to take upon him the office 
availed nothing againft the validity of his appointment, but he was 
indidable for fuch refufal. Under fuch circumftances it would be 
nugatory to grant a Mandamus to proceed to that which would be 
a void eleftion ; and it would involve the borough in difficultiesi 
fince all ads done under the new mayor would be void. The 
Court therefore thought it better in the firft inftance to grant m 
rule calling on Green and the late mayor ef the borough of Bedford 

(a) But this did not appear opontbe affidavit at this time. 

{k) Vide RiX V. Tht Mayr^ &c. §f Cmmbridge^ where the Mandamus wai graaCtd aftet 
as ele^/ion. It being colfvrable aad fotd. 4 Burr, icoS. 

««to 
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'< to (hew caufe why a writ of Mandamus (hould not iflTue to them i8oo« 
commanding the faid late mayor to fvvear Green into the office of 



xnayor of the faid borough, and commanding Green to appear be* Tb^iCiNv 
fore ♦the faid late mayor and take the oaths, &c. and thereupon to j^f"^^ 
take upon himfelc the office of mayor of the faid borough for the Mtion of 
remainder of the prcfcnt year." Such a rule was accordingly grant- BiDrotD. 
cd I and on ^his day C ^' 3 

Gibh on bthalfof Green (hewed for gaufe the reafon above fug- 
gcftcd, namely his incapacity to take upon himf«rlf the office by 
reafon of his not having before duly qualified himfclf by taking the 
facrament, in which cafe the (lat. of Car. 2. avoids the elediion. And 
The Court deeming this a fufficient anfwer, ' 
Wilfon again renewed his fir ft application for a Mandamus to the 
members above nan^ed of the borough to proceed to an ele£lion of 
piayor ; which was now 

Granted accordingly. 



Jones againji Price. 5#firr%, 

A RULE was obtained calling on th^ plaintiff to (hew caufc why ^^' "^*. 
an cxoneratur (hould not be entered on the bail'-piece, and the ^^can^be * 
plaintiff pay the cofts of putting in fpecial bail and of this applica- oaade to th« 
tiou. This was grounded on an objeftion to the affidavit to '»n^»»ffi«?- 
hold to bail, which had omitted to negative a tender of the a^dafit^ 
debt in bank notes by the defendant, purfuant to the requifition bold to bail 

of the ftat, 37 Geo. 3. r. 45./ pv in notncgi. 

jikbott (hewed for caufe,that the defendant had voluntarily put in dcr°o^the"* 
fpecial bail, at the return of the writ, juftified the bail, although debtiobmk 
they were not excepted to, and drawn ♦ up the rule for the allowance 5?'?!-f u** 
«nd fcrved it on the plaintiff; within a week after which he had ap- mftiBed. *^ 
plied for the prefentrale. This he contended was a waver of any *[ 82 1 
iaformality in the procefs, and cited Chapman v. Snowy i Bof. & 
f^uH. 132. as in point, ^ 

LaweSf in fupport of the rule, faid this was an application on 
behalf of the bail, who were obliged to juftify before they could be 
)ieard, and they had taken the obje£^ion in reafonable time after* 
wards. 

Lord Kenton C. J. This is a clear waver of the obje£tion, and 
did not want the authority of a precedent ; that however cited is in 
point. Application (hould have been made in the firft inftance 
before the bail had juftified: inftead of which the defendant has 
Iain by and fuffered the plaintiff to incur additional ezpence on a 
foppofition that all the proceedings were right, and now comes to 
complain : but he has adopted the procefs, and (ball not now takc^ 
advantage of any defe£t in it (^), 

Per Curiam^ Rule difoharged with cofts« 

(«) In Norton T. DaifverSf 7 Term Ref, 375. the defendani'i volmmriiy e)vtfig a bail 
bond before an aAual arreft waa deemed a waver of cbe objedion to the affidavit to hold to 
bail. So m De/ber§ugb v. Ccfpinfrer, 8 Ttrm Rep, 77. The Court held that the objediofi 
^ould be made in a reafonable time after the error committed, tnd that it wu (00 late (O 
Hke it ato jttdgoieat by defaolt and notice of a writ of in^uirj, 

Th# 
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Smtmrdsy, Thc KiNO ozainfl The Inhabitants of Ilminster. 

J\rrv. axd* *^ 

^TpWO jufticcs by an order removed Jofeph Griggs and his wife 
The feffioni 1 and children, by name, from Honitcn in thc county of Devor^ 
the wmpe^* ^ Iltn'wjler in the county of Sonurfit. The Seflions on appeal 
was legally Confirmed the order fubje£l to the opinion of this Court on the fol- 
appointed lowing amended [a) calc : * The pauper was legally appointed iu 

the workhoufe in /. at an annual f^Ury, and that the ofHce of governor is a public afyiiiil office* 
and ihac the paupei fexvcd it for a year j held that a fcUcment waa thereby gained in /. 

the 

*r ft 1 (') '° ^^^ ^^^ ^*^^ ^^^^ "^ ^ ^^'' ^^°'^ *^ ^"^^ ftated ** that the pauper was appointed in 
L ^4 J 1779 governor of the worlchoufein the pariih of J/mirfter for the management and govern- 
ment of the poor therein, undrr the annual fUary of 20/., >»hich office he conrinoed tt> 
ferre for five years, and rrgulaily received his Talaty during that period, when be was dif- 
^ milTed That at the time of his appointment he was put by the pariih officers into po/i. 
tfeffioD of certain apartments in the workhoufe, appointed for that purpofe, and which had 
been occop'ted by the former governor.** This cafe b-ing confidered by the Court aa de-. 
ledlively ftated was fent back to the feffions to be reflated; and they returned the fame cafe 
again with this addition ** That at the time of his appointo&eot the pauper was pat by the 
pariih officers (in conjunG'ton nvith t'ufi of the pr'mdfil f>toj>lt of tbi tonn wh^ aStd a* ia* 
ff ^ort tftk* stccimti ^md cmJmff $ftb4 oxirjetn) into poflcdioo &c. (as before). 
Upon the firft occafion, in Af. 40 Geo. 3. 

EtJIf in fupport of the crder of feffions, contended that this was foch an office or charge 
within the meaning of the ft. 3 W* 3. r. 1 1. /. 6. as would ensble the pauper to gain a ftt* 
tiement by having fetved it for a year. The principle on which a fettlement is gained by 
lerving an annual office in the parifli is the notcwiecy to the parifli of the refidence of the 
pirty. Rex r*9'ukam, i Stra* 411. and no employment can be more notorious in its nature 
than this, to which the pioper was appointed by the parifli itfeif. The only qoclBons then 
are whether this employment be in its nature • public office, and whether thc pauper ferted 
it in his own ri^ht, or merely as a deputy for others. The origin of this appointment 
ft derived ftdm the fl. 9 Ceo, i.e. 7. / 4.9 whei^by it is «naAed, « th;»t for the greatar 
^afc af pariihes in the relief of the poor. It (hall be lawful fur the churchwardens and over<k> 
feers with the coofent of the major part of the pariihioners or iohabitanta in veftry or other 
parifli or public meeting for that purpofe adembled, or fo manv as (hall be foadembled oa 
nfoal notice given, to puKhafe or hire any houfe or houfes In the fame paij(h &c., amd u 
€t$str^ ttitk any f^'fin for tkt Udgingf ieefmi^ msmtaimng and trnphying ail fnch /mt ^r« 
(i.e. whofe names are reaiftered in a book) and there to kt^ maintain and employ ail Jmh 
f^or fer font y and take the benefit of thiir wrk lahour and fer vice, ''^ Now here it is (tatcd 
that the pauper was appointed to the management and government of the pbor in tha 
workhoufe, which could not have been legally done by virtue of any other authority than 
what is conferred by this a£l ; and therefore the Court will rather prefume that be was fo 
legally appointed, than that Uie pariih officers took upon themfelves * without any anthor 
rity to delicate part of their truA to him. It iaalfo ftated that the pauper Was appointed to 
this truft under an anmnai JaUry^ which the pariih officers could not take upon them to 
grant, and wh'ch could only be legally attributed 00 the eierciih ( f the power conferred by 
the ad. Then the falary being annual, the appointment rouft be taken to be of equal. 
dumtio»i and being fo made, it Waa not in the power even of the pariih at Urge, touch left 
of the pariih officers alone, to have difaaiiied the pauper before the end of the year, except 
perhaps for malpractice or abafe of truft. Theft. 9 Ceo, i. was the firft general aQ tor 
the eredfng of workhoufes ; though fome few were ereded before by local a^s of parlia- 
tntnC f. The ioicnttoa of the legiflature was to create a new public officer with neit 
powers, which in one refpeft exceed that of o v er (ear s of the poor; for the. perfoo cdotra£U4 
with for the management and government of the poor may al(b engage to take the benefit of 
^if libout in the workhoufe, though m thil bftance the oontrad did not extend fo far. 
The very nature of fuchan appointment imports a public office,bdng analogous to the duties df 
an overfedr of the poor. la tM eafe of R* v. Bicham before mentioned, the appoiatifkntof a 
colledor of the duties on births and burials impofed by the ftat 6 and7 fF', 3. r. 6. holden 
tinder the cooMiiffiotttri for maiiaging (iich duties, wu deemed a pdblic annual office, by 

fervlof 



• On the firft amended cafe the concurrence of two of the prhicipal payers, who afied b^ 
delegatioB for the reft under the lume ofinff^effors, vAt ftated. 

f The 13 & 14 Car. a. c. la. /. 4. &c. was confined to London and W^hntfler and 
larHhci within the bills of mortality, li was further enf jrced by ft. 23 Qtr* ». c. x8« 



^ 
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Ac year 17 79 governor of the workhoufe in the parilh oillmtnftery I Sec. 
at *an annual falary of 20/., which office he continued to ferve for 



five years, and regularly received his falary during that period. The TheKiNo 
laid office of governor is a public annual office; and the Seffions ^f^jfj^^ 
were of opinion that he gained a fettlement in Btninjler. When bitanuof 
this cafe was called on Ilmin- 

The Cffurt faid that the fa£ls now ftated precluded any further '^*** 
difcuffion ; for the Scffions had found that the pauper had ferved a 
public annual office in the parifh, to which he was legally appointed. *[ 85 ] 

Per Curiam^ Order of Seffions confirmed. 

Clapp and Eaft were to have argued in fupport of the order ; but 
no counfel appeared for the appellants. 

tBrring which » letilem^rni might be gained. But the l^gifl«tureihea)felves have confi- 
dered this truft as a public office; for in another Aatuce paded in pari materia, though 
fobfiequent to the appointment of the pauper, the itat. 22 Ceo. 3. r. 83. reciting the former 
ad, and that for want of proper regulaciom and due control over the perfons engaged in fiich 
cmtradt, the tSi had not had the defired effe^ ; an option is given to adopt another forin 
of appoinrmcnt, with greater control over ihe appointee 5 and the ftatute proceeds to call 
him an officer (naming him governor of the wnrkboufe) and the a.>pointment an tffict 
(t 14. and fchedule Ko. 7.) although with leCs power than under the former a£k) and by 
tbls latter a£l fuch governor of the workhoufe <* ihall have the care management and em- 
" ployment of the poor to be fent thither, and b« allowed a falary or wages for his trouble.** 
This (er?es to explain the intention of the legiflature in the former ad, if there were any 
dtobc of it opon the face of the a£l itfelf* Now it appears that the tr uft committed to the pau* 
ptf wAiexadly oi the famedefcription as that conferred by the lad ftatute, and by the fame 
ume; and fuch an appointment is therein exprefsly denominated «» ojj^e. Then the pau« 
fix having ferved fuch an office for above a year in Umnfier gained a fettlemeoc in that 



Lens Scrji* Heat A, and Lyon were to have argued on the O'her fide 
7ke Court however thought the h&,i were not fufHciently ftated tu raife the qaeftioa ; 
evidence being ftated, and not the fads by whom and in what manner and under 



vliac authority the appointment of the pauper was iradcy and Lord Keiyn C. J. after the 

cafe had been amended the firft time intimated a ftrong opinion that as the fads then ap« 

peared, no fettlement could be gained ; confidering the appointment of the pauper merely in 

tbe nature of a fervant to the pariih officers, by whom he might have been difmifled at any ^ o^ 1 

<«ie wkbin the year* [ 86 J 

Clarke againjl Bradshaw. iVw^'Tldi. 

A RULE was obtained calling on the plaintiff to (hew caufe why inicirefa^ 
the proceedings on the fcire facias againft the bail in this ^*****".^^* 
caufe (hould not be fet afide for irregularity } the queftion being ^^^^|"^f 
whether the bail had been fummoned in time. The plaintiff, having baiiandfdre 
obtained judgment in Trinity term laft againft the principal, fucd ^^^*.^5"J"r 
out a capias ad fatisfactendum returnable the laft return of that ncient'to &« 
term, on which non eft inventus was returned. On the the bail if 
29th of OHiAer a fcire facias iffued on the recognizance of J*^*y***^ 
the bail returnable the 6th of November i and on the 31ft of Offo- he^e^e 
ter the writ was left in the office, and a warrant obtained thereon rifing of the 
of the fame date; but the bail were not fummoned till between ^o**^'®** 
fevcn and eight o'clock in the evening of the 5th of November ^ the day. But 
day before the return of the writ 5 and they did not render their the Court 
I«iicipal till the loth ol November. ^'^L^^L • 

Er/kine, Garrow^ and Marryat, (hewed caufe, and contended againft both 
tbat the proceedings were regular. A plaintiff has two methods of the bail, on 
proceeding againft the bail after a capias ad fatisfacicndum iffued ^/JU^"„o, 

fftwo ta aii4 cofts, aliho* lets than i he 4amage$ recof ered, or than the fun named in the procefs. 

2 sgainft 
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l8oo. againd the principal and non e(l inventus returned; either by idu-^- 
ing two writs of fcire facias and two nihils being returned thereoo> 



CLAtKi or by iHuingone fcire facias, which mud He four days exclufive in 
H'*"fi the office before the return, and a fummons thereon being fcrved 
'on the bai), and fcire feci returned. But the fervice of fuch fuoi* 
mons is a mere matter of form, and if it be done at any time before 
the rifing of the Court on the return day of the writ, it is fufficient. 
C 87 ] ^uch a fummons may indeed feem to be nugatory for the pur* 
pofe of giving notice to the bail to furrender their principal, but 
matters of pra£^ice are of podtive regulation, and there is at lead as' 
much advantage to the bail in this method of proceeding as in th^ 
other by two fcire facias' and two nihils returned. The true reafon 
of the pra£lice in either cafe is (laicd in Hunt v. Ccxe{a) to be this, 
that the fuing out of the capias ad fatisfaciendum is the real notice 
to the bail that the plaintiff looks to the body of the principal as his 
^ * fecurity, and the bail are bound to fcarch the oflice to know when it 

ifTued and is returnable, in order that they may have his body ready 
to render at the return of the writ. 

GibbSi Percevaly and Efpinaffe^ contra. The mode of proceeding 
adopted in this cafe is full as difadvantageous to the bail as that by 
two fcire facias* and two nihils returned, although it profeflc* 
to be more fair and reafonable; and the objeflion is that that 
has not been done, which the pradice profefTes to require, namely 
to give the bail notice, (by which mull be undcrflood reafonable 
notice,) to render the principal. According to the pradice con«* 
tended for the fummons may be rendered altogether nugatory by 
being withheld till the laft moment of the fitting cf the Court on, 
the return day: but if that were fo the pradice itlelf would never 
have exifted, as it could only tend to incur a fruitlrfs expence and 
lofs of time. Bcfidcs, the contrary was ruled in Webb v. Harvey 
(i), where the Court fet afidc proceedings in fcire facias againd the 
bail upon fcire feci returned, becaufe it appeared that they were only 
fummoned an hour before the rifing of the Court on the return 
r 88 1 ^^^9 confidering that the fummons was intended to afford them a 
reafonable warning to take their principal and render him before 
the return of the writ. This is alfo confonant to what was ruled ia 
'Wright v. Page[c). Now here it appears that the fummons was 
fraudulently kept back for fcveral days after the writ was in the of- 
fice; andonly (jerved the evening before the return day, which could 
only be done for the purpofe of preventing the bail from availing 
thcmfelves of the notice to render the principal in time. 

Lord Kenton C. J. There was certainly a miftake in the re- 
port of the cafe of Webb v. Harvey^ in ftating that the notice to the 
bail was before the rifing of the Court on the return day. On appli- 
cation afterwards by Mr. Impey to the Mailer for information oa 
the point, he revifed the affidavits (d) on which the rule was pro* 
nounced, and found that the fummons was not ferved on the 

(*) 1 Bttrr. 1 j6o. (*) 2 T<m Rep, 757. (f) a Bi4$<k. R, 837. 

\J) Having (ioce referred to the otigioal affidavits filed, 1 find that they were coDtradic« 
tory upon this point, which may account in part for the error ; but the affidavit on the part 
of the bail on which the rule wu obtained was at hit Lordihip ftated it to be, on which it 
is probabte that the Court decided $ thinking that it had not been diftindly anfwcred by thn 
•ffida? it of the plaintiff, fron whence the fad at ftat«d in the import was taken* 

bail 
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bftil till half pad three o'clock on the return day, which was iSoo.' 
after the rifing of the Court ; on which he corrcfted his 



note: and the pra(flicc (lands accurately ilated in the laft Plarkb 

edition of Mr. Impeys book on the fubjeft. And~^ I find it is « *»/*'"/ 

confidcrcd as the I'ctticd pratVice of the Court chat if the bail be ' ^''*" 

fummoned any time before the rifing of the Court on the return 

day of the writ it is fufficient. Such being the cafe it is unnccef*. 

fary to inquire into the rcalbn of the thing; yet if it were traced to 

its fource perhaps it mi^hc not appear fo abfurd as is fuppofed. 

Bail are in law confidered as the gaolers of the principal, and to f 89 1 

have him always in their cudody ; they undertake that he (hall be 

forthcoming when called upon: this is properly at the return of 

the capias* Whatever time they are allowed afterwards to render 

him is by the indulgent prafticc of' the Court : this cither is upon 

two writs of fcire facias returned nihil upon each, or upon one 

fcire facias and a fummons and a return of fcirc feci after the writ 

has Jain a certain time in the ofTice. The bail are bound to watch 

thefe proceedings, and to have their principal ready to render at the 

plaintiff's call. Indeed nnlf fs they live in Middle/ex how can the 

fheriflF ferve the bail with notice- It is fufiicient however to fay 

that the pra£tice as I have ftated it was long ago fettled, as appears 

by a cafe in Strange {a). And I profefs to found my judgment on 

the fettled pra£licc and not on any reafoning of my own. 

Lawrence J. {b). The cafe in Strange fettled the pra(^ice 
which has been continued ever fince. There muft have been a 
mifapprehenfion of the opinion of the Court in the cafe of Webb v. 
Harvey: and that appears b) referring to the cafe of Pool v. Wills 
there cited, on the authority of which the rule was made abfolute 
for fctting afidethe proceedings againft the bail : in which latter it 
IS dated that the bail were not fummoned till after the rifing of the 
Court on the return day ; which could not have been any authority C 9^ 1 
for the decifion in the principal cafe if the bail there had been fum- 
moned before. Befides, it is apparent if we advert to the reafon of 
the thing, that the time of ferving the bail with notice cannot be 
material, provided it be done before the rifing of the Court on the 
return day. The fummons is the aft of the (heriff, and the fervice 
of it on the bail is in order to warrant his return to the Court of 
fcire feci. The flierifF may indeed fubmit to receive the direc« 
tions of the party as to the time for ferving it ; bat (till it is the 
the aS, not ofthe party, but of the (heriff through the medium of 
his officer. All thefe proceedings are in truth matter of indulgence 
to the bail. It is indulgence to them to permit them to render the 
principal after the return of the capias ad fatisfacicndum againft 
him ; and therefore they cannot complain that they are not allow- 
ed ftill greater indulgence. 

Per Curiam Rule difcharged^ 

(«) Ohr'tan v. FraxUrf M. 1% Geo* I. I 5/r«. 644. The Reporter refm to a fubfe* 
menc cafe of BlanJ v. Perry, T« 4 Geo, t. v^-bere the fame point was ruled i^n on great 
debate. An4 in fVilRams v. Majon, Af. 4 Geo. 2. it was fettled that the fcire facias mutt 
lie (out days in the office, as well where ftire feci is returned at nihil. 

(^) This part of the cafe was determined on A^onday the 1 7th of November, Mr. Juftjce 
Ltwrtnce wai abfent when the cale wti broii|;htoo ng^ia upoa another rule. 

3 Gith 
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i8oo« Gtih then obtained a rule to (hew caufe why the proceeding* 
againft the bail (hould not be ftayed, upon payment of the debt 



CtARKi fworn to and the colls to be taxed by the Matter. 

agmnft Erjkine, Garrow^ and Marryatt^ now (hewed caufe. They 

*ftated that the a£lion was by bill and the ac etiam for 4000/. : that 
the fum fworn to for which the defendant wa^ holden to bail was 
only 190c/. 10/.: but the fum recovered was 2,549/. loj. : 
and they contended, ift, that the bail were liable to the cx« 
tent of the fum recovered, being within the amount of the fum 
named in the prcccfs. Martin v. Moor^ 2 Stra. 922. or if 
not, 2dly, that each of the bail were feparately liable to the extent 
of the fum fworn to; and therefore both together were liable to 

£ 91 3 ^^ amount which would cover the damages recovered and cods. 
Dahl V. Johnfon\n C. B. I Bof. l*f Pull. 205. vide Catveraq tsf ux, 
V. De miratiday Barnes^ 2d edit. 76. S.P. 

Le Planc J. obferved that in C. B. the bail enter into arecog* 
nizance for double the amount of the fum fworn to. 

The Court on confideration of the rule of Court, E. 5 G/». a» 
{a) and of the cafe of Jachfon v. Hajfel (^), and oF another cafe^ 
furniihed by the Mafter, of Tranei v. Rivaz and another, 9V. 
i<> Geo. 3. {c) (which Lord Kenyon read from the Matter's note) 
faid that it was abfolutely of courfe to grant the application* 
That the bail to the a£lion were altogether only liable to the amount 
of the fum fworn to and cods ; though as between them and the 
plaintiff that fum might be levied upon either of them. But the 
plaintiff could not recover it twice over from the bail, by taxing 
each feparately to that amount. Rule abfolutc {d)» 

(m) Rules and Orders of K. B. io». {h) Dwrf. 330. 

(c) Trmnel ?. Jt;«tf« and another, 7r. ihG. ^, B» R. << In an a^on on the recog- 
nisance of bail lea%e was given to Hay proceedings on payment of c)ie fun^ fworn to, ▼». 
200/. the coHtt in ihe original a£lion, and ibe coils againft the bail, and of the applicatioo } 
although on caufe Aewn it appeared that the defendant was gone abroad, and that (be 
plainti^ had recovered 500/.** 

(J) The diftin^ion is betvi-cen bail to the adion and bail to the AerUF i the latter are 
liable to the whole debt (without regard to the fum fworn to) »nd coAs, provided the 
afnount does not exceed the penalty of the bail bond. Strvenfoti v. CamfroM^ 8 Term Rep, i8« 
OrTMV. Vhcttttf Couf, 71, So in C. B, Mitchells, Ciifhens, i H. Biac. 76. So the 
ftenff it liable to the whole amount if he difcbarge the defendant without taking a bail- 
bond, Stevenlon v. Cameron fupra : or generally, upon an attachment againft him for aoC 
bringing in the body. Fnu/Js v. Machmtt/h^ 1 U. Biae. 131. Heppel^. King^ 7 T. *. 37^. 

• The reafon ^ making this- rule which u particularly worded may be gathered ftooi 
the cafe of CeubaUh v. ^gmmi^ M ) Awn, Salk, loa. where Lord HoU held that if the 
ium recovered exceeded the fum in the «c etiam the bail were not liable at all, becaufe their 
recogniaance wu to anfwer the cmuiewnatifn, which in that cafe could not be. 

^^ Parr againft Eliason and Others. 

a;^. a4th. I jj troYcr for a bill of exchange, it appeared that the plain tiflT, re* 
rfiMge pay'- * fiduig at Liverpool^ in 1799 became poffcffed of the bill in qucf- 
able to A. in rion, which was drawn by a corrcfpondcnt in the fTe/l Indie/ upon 
•^•Jl^ t houfc in London in favour of the plaintiff or his order, and ic- 

its inception, was by hUn indorfcd to B. for an ufurious confideraaon, who paflcd it to a thir* perfca 
for a valuable confideration, without notice of tbe ufury, by whom it was paid to B/a affigneet 
afler hU bankiuptcy, in fatisfaaioo of a debt owing to the bmkrupt's eftate : held that the iodorfemeat 
of J. to B. 00 an ufuiiout account did not avoid the bill in the hands of an innocent holder by virtue of 
the ftatute of ufury ; and that B.'s aiTignces being clothed with the rights of fuch innocent indorfee were 
entitled to hold the biU againft jt, tho' at^ between -f. and-B. the fecurity was toid. An agreemeiu o« 
difcoun'ing a bill that the party ihould take in part payment another bill which kii tune to ma aa caA, 
a]th4»* the fuU difcotmt was taken, it ufurious. 

cepted 
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cepted payable on the 27th of ywj^ 1800. The plamtiflF having 1800. 

occaGon to raife money applied to the houfe of Per/ent and Bodikir * 

on the 1 8th of Jane 1799 to difcount the bill| which they agreed Par* 

to do and took the full difcount; ftipulating however that the £^"^,1 

plaintiff fliouid in part payment of the money take their acceptance 

of a bill to be drawn by him on them at three months date, which 

was done accordingly; and at the fame time the plaintiff indorfed 

(he original bill in queftion to them. Perfent and Bediter became 

bankrupts in September 1 799, having firfl: negotiated the bill ; and 

the fame was afterwards paid to the defendantSi as aflignees under 

their commlfiion, in fatisfaflion of a debt due to the banltrupt^ 

eftate. It alfo appeared that after the bankruptcy the plaintiff v^as 

obliged to take up and pay the bill drawn by him upon the bank«« 

rapes and accepted by them. At the trial before Lord Ktnyon a€ 

Gmldball^ it was contended on the part of the plaintiff» that the 

indorfement of the bill by him to the bankrupts for an ufuriouf 

confideration avoided the fecurity by the ftat. 12 Ann. Jl. 2. d. 16. 

whereby all bonds and affurances for " payment of any mbncy to 

^ be lent upon ufury &c. (hall be void;" which has been Holdin to 

aroid fecurities of this kind even in the hands of innocent indoifees 

for a valuable confideration without notice. Lowe v. W*alkf {a)f 

and Bonuyer v. Bafnpton (h). But Lotd K^yon was of opinion that [ 93 1 

the aflignees of the bankrupt had a right to protefl theif poffefllon 

of the bill by the title of the party from whom they received it iti 

payment, who was an innocent holder; and that the bill being Valii 

in its inception the flatute of u(\iry did not apply to the prefent 

cafe: and thereupon the plaintiff was nonfuited. A rul^ haviilg 

been obtained on a former day in this term, calling on the defend^ 

ants to (hew caufe why the nonfutt (hould not be fet a^fide and a 

new trial had, 

Law^ and Wood^ were now called upon to fupport the rule. It is 
clear that the confideration for indorfing the bill, as between the 

EUinttffand the bankrupts, was ufurious, and if it had come to the 
ands of the aflignees immediately from the bankrufits their title 
muft have been affe£ied by the ufury. But though the defendants 
may be confidcred as (landing in the fituation of innbceilt Holders, 
yet the inftruilient itfelf is avoided by the (latute of ufury^ and no 
title could be conveyed by the plaintiff's indort;ment. Th^ bill 
being originally made payable to the plaintiff or his order, without 
his iddotfoment it was not negotiable, nor was any affurance in 
lawto any other perfon: then the ufurious confideratioil was c6^ 
temporaneotts with the firft exiftence of the inftrument as an affur- 
ance to'the batikrupts. Suppofe the bill had been drawn by the 
plaintiff himfelf payable to his own order, and he had agreed to 
mdcrfe it for an ufurious confideration, it cannot be pretended but 
that it wddld HaVe been void by the ftatute : thi& theti is the fame 
in effeA) fbt every indorfement is as it Urer^ a nevi^ dr&Wirtgof the 
bin (r): aild the aflignees, thodgh innocdnf holders, ditifl in any [ ^ ] 
adton lipon the bill derive title through the fitit ihdoffer. If the 
bankrupts could not have maiiltained ail afiiotl againft the plalxttiff* 

W Dt^U Tjd. {h) % S/W. 1155. ujoft ihft (5«imn^ A^ 9 -'**• '• »♦• 
|0 Vide % Burr* 674. 

'oL. I. £ upon 
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i8oo. upon his indorfemfnt on account of Us being an afliirance for an 
ufurious cc nfideration, neither coutd any fubfequent holderi accord* 



Paii ing to the conftruAion put upon the (latute. Then it is incon- 
Em^'iom. ^''^^"^ ^^ ^*y ^^^^ though no adion could be maintained againft the 
/ firft indorferi yet that title may be made through him to another. 
Erjkint^ Gihhs^ and Taddy^ contra, were (lopped by the Court* 
Lord Ken YON C. J. There is nothing in the point: and it 
might be attended with ferious confequences if it could be fup- 
pofed that the Court entertained any doubt upon it. The com« 
merce of this country fubfifls upon paper credit ; but if this a£lion 
could be maintained no man would be fafe in taking even a bank of 
England poft bill payable to order ; for however juft and legal it 
might be in its inception, if the payee pafled it to another for an 
ufurious confideration it is now contended that it would be void in 
the hands of any fubfequent innocent holder, and might be reco- 
vered from him. Where the bill itfelf in its original formation is 
given for nn ufurious conGderation the vipords of the ftatute of 
jinne are peremptory that the affurance (hall be void ; and the 
conftrudion which has been put upon the (latute has gone far 
enough in faying that it (hall be avoided even in the hands of an 
innocent indorfee without notice. But no cafe has gone the length 
now cont' nHed for, nor do the words of the (latute require it- 
Here the bill was fair and legal in its conco£lion, and therefore no 
^ - <! advantage can be taken of what happened afterwards againft bona 
^ 9^ * fide holders. The defendants Rand clothed with the rights of the 
party from whom they received the bill in payment, and muft there- 
fore be taken to be holders for a valuable confideration without no« 
tice. I referred at the trial to a cafe in Siderfin^ (a), which is a 
very leading authority, wherein it is faid, that though a conveyance 
may in its creation be fraudulent and voidable as againft a pur« 
chafer, yet it may become valid by matter ex poft fa£lo : and that 
a peffon to whom a conveyance was made which was voluntary in 
its creation, and therefore voidable, might be proteftcd by the title 
' of a fubfequent purchafer for a valuable confideration who had 
acquired an intereft in it. 

Per Curiam^ Rule difcharged {b\, 

^ [ii) Prcdgeri v. Langbam, I SUl. 133. Seealfo Lcvftker T. OtrUttWy Caf. in Ef, ttw^ 

L'. 'taiktt 187. where « purcha:er for a valuable confideiation, but with notice, procc6e4 
Hmfelr by malcng titte tbtt ugh a third perfon whofe title couid not be ionpcached by oodce 
of the pr or ^zitGt And feveial cafes in t. Vent. 159. inhere purchafen for valuable coofi* 
deration without noitce have pro:eded themteivei bj getting a legal title, though obtaioei 
originiily by urdiie means. 

{b) Vide Ferrail V Skaen^ i SauwJ. 204. that a bond which was good when made it not 
tiroided by a fui Sequent ufurious contra^ for delaying the day of payment of it. And vt. 
. g> «. I. by Seijt. fVUiiams^ where all the cafea arc very ably collcdcd \ and Otthbtrt ▼. Halty^ 

C 9^ ] S Ttrm Rtp. 390. 

iv^^th. Vandyck and Others againft Hewitt. 

The premi — . jjE plainciff declared upon a policy of infurance on goods 

^hw%^^ »^ ^"^ ^'""* ^"^^ ^^ Embden or Amfterdam^ ai a premium of 

infurance to ten guineas per cent, to return ftve upon their arrival at the place 
co*er4trad- ^j dclUnation ; with an averment that the infurance was made for 

ing with an - , 

cnesDy caoAot be Kcoteicd bick| tbo* the onderwritcr caonoc be commpelied to make ggod the \qIu 

8t the 
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the benefit of certain perfons therein named; and then declared as i8oo« 
upon a lofs by capture in the courfc of the voyage infurrd. The 



(lccl<*ration alfo contained counts for money paid and for money Vandycjc 
had and received. , Hi^Ttt. 

The goods were (hipped on board a PruJJtan neutral veffel, on 
account, partly, of the plaintiffs who were naturalized foreigners 
(tfidv-nt in Loudon^ and partly of certain other p^-rfons, aliens,, then 
refidentin Holland. At the trial at Gtti///Afl//the infurancc itfelf 
Mras abindont-d on thtf ground of its being intended to cover a 
inding with an enemy's country, Holland being at the time of fuch 
inlurancf in a ftate of ho(Ulicy with this kingdom; and therefore 
fallin;; within the decifion of the cafe of Poits v. Bell {a) : but it was 
contended that the plaimifFs were entitled to recover back the pre- 
mium, becaufe the policy never attached, and confequently the • . 
defendant's rifk never commenced. Lord iu?/;^fi permitted a ver« 
did to be taken for the plaintiflF for that amount, with liberty to 
the defendant's counfcl to move to fct that afide and to enter a 
Tcrdid for the defendant. A rule nifi was accordingly obtained on 
a former day in this term for that purpofe; againft which 

Er/line, Parij and J. Warren^ now (hewed caufe. Here was 
no fraud intended, as in the cafe of fmuggling tranfa£lions. ^hc t 97 3 
aifured are neutral foreigners, who have paid money to the defen- 
dant for a certain confidcration the benefit of which they are pre- 
cluded from receiving by a rule of public policy : it is but jud 
therefore that as the infurance never attached, and the under- 
writer has not incurred any ri(k, he fhould not be fuffcred to retain 
the confidcration {b). Admitting the contradl to be illegal, yet 
^ccoxA\u% \o Lacaujfade V. White \c) the party who has depofited 
money upon an illegal confidcration, (as in thnt cafe upon an illegal 
wager) may recover it back again even after the event is deter- 
mined againft him. They alfo referred to the cafe of Nejbitt V4 
Whitmore in Eafler term Uft, where this point was agitated, and 
where finally the premium was returned {d). 

Law and Garrow contra were (lopped by the Court. 

Lord Kneyon C. J. There is no diftingui(hing this on princi- 
ple from the common cafe of a fmuggling tranfad^ion. Where the 
nndor aftifts the vendee in running the goods to evade the laws of 
the country he cannot recover back the goods themfclves or the P 08 1 
Taluc of them (f). The rule has been fettled at all times, that 
where both parties are in pari dclifto, which is the cafe here, po- 
tior eft conditio pofiidentiSi 

(4) 8 Term Ref. ^48. {b) T^re v. Fletcher, C'-irft. 668 [c) 7 Term Rep. 535. ^ 
(^ In thar caTe under finnUr citcumiUnces with the prefent, Gifes for the pi aiMtitf admit* 
M tbu he could not ff cover trcKfs upon 'he policy fincc che determination in Bell yr» 
Fcttt: but he contended t^^at the pUiotitf'.Jt cniitkd to take « verdt^ for the premium, 
*.ach had not bren paid info Cou't. 1 h's wai refifted by Park for the defendant, on the 
gr.iund tb" no fuch queftiun had b<en tefcrved at the trial. Et per Curiam, That po»nt 
Bothavi g been made, and the jury not having allefled any fuch damages, but only the 
imount of thelofi to be rcove ed, fuppofmi; the plaintiff to be entitled to it in point of 
law, we cannot now inte p<'fe any o bet fum in lieu of t^e*»r terdid. V« hereupon Giles 
pf<yed leave to amend the verdiA by the Judge^s notes. The Court with murh relu^nce, 
»nd With a view 'o a compromile, g'an rd a rule to jhew caulc. And afterward! it was 
»|reed between the paiiies that the p.croiam ihould be repaid, without cofts on either fide* 
(0 Vi4« Qugiis ▼. PenaUiwa, 4 Term R*p 466. and tVaymell^ t . Resd^ 5 vol. 599. 

E 2 L» 
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iSoOw Lb Blanc J. The ground of the determination in Lacaujfader. 
H^hiU has bfen lince very much canvaflcd in ^ later cafe, o{ How/on 



^^•^^JJf* V. Hanc9ch (a), where it was confidcrcd that money depofited upon 
l/fvuTT. ^n illegal wager, and paid over to the winner, could not be reco- 
vered back from him. 

Per Curiam^ Rule abfolute for the vcrdift to be 

entered for the defendant {b). 

{k) So in Lowry v BcurJlru, Deu^t. 468. the Court held that the anfured could not rfc •- 
irer bick the premium paid upon a gaming policy without intereft, which is illegal wilhm 
the ftat. 19 CiO» %. c. 37. 

TMcfjay, Johnson and Another j^j/w/? Collings. 

Amcrepro.* HPHE plaintiffs declared in the firft count againft the defendant as 
mile by a '*' the acceptor of a bill of exchange drawn by one Rtif, dated 
debtor to hij iij^ 25th of Oclober 1799, and dirccled to the defendant, whereby 
that if he ^^ ^^^ required two months after date to pay to the order of the 
would draw drawer 23/. 10/. 6d. value received, which bill was afterwards in- 
him «^" dorfed by Ruf to one Jane Ruff, and by her to the plaintiffs, 
certain date There wcre other general counts for money had and received, 
for Che 'money paid| and upon an account dated. To which there was a 

hrdTmand P*^ ^^ ^^^ general iffue. 

he ihouid • At the trial before Le Bianc J. at the laft Worcefler afljzes it ap- 

thco hare peared in evidence that Ruff, having fumiftied goods to the defen« 
^d w^Md ^^^ ^^ ^^ amount of the bill, applied to him for payment, when 
pay it, does the defendant excufed himfelf at that time, but faid that if Ruff 
not amount v(H>uld draw on him a bill at two months from the 25th of OBt^cr 
icccruncr ^^^ ^^ amount he fhould then have money and would pay it. 
of thebitl i{<^afterwards drew the bill in quedion, dated 25th of OBoher at 
when t^Q months, but it never was in fad prefentcd to the defendant 

and*aVia- ^^ ^^^ acceptance ; nor did he ever in fadl accept it, otherwife than 
dorfee for a z% is dated above. It was faid at the trial to be the pra£lice at 
valuable Briftoly where the defendant lived, not to accept bills or to have 
tio" be-' * them prefented for acceptance. Rtff, to whofe own order it was 
twceawhom made payable, having indorfcd the bill, afterwards paiTed it to the 
and the plaintitfs in difcharge of an old debt : but no communication took 
•omrouni. pl^ure at the time between the plaintiffs and the defendant. After 
cauoa par- this and before the bill became due iS//^ became a bankrupt ; and 
^^***'of'h* ^^^" the bill was due the plaintiffs prefented it to the defendant 
taiuog the feu: payment, who then declined it on account of Ruffes bankruptcy 
bii),cannei. without an indemnity, admitting however that he owed the pioney 
i^'^n'^'" either to Riff or Ruff's affignces. The learned Judge was of 
count as for Opinion that a mere promife, fuch as this^ to accept a bill when it 
an accept- (hpuld be drawn, at lead unlefs made to a third perfon, or accom- 
thr'enwa^" panicd at lead with circumdances which might induce a third per- 
counrs at f^n to take the bill, (which was not the cafe here,) did not amount 
for m^ney (q ;in acceptance, and therefore the plaintiffs were not entitled 
ceiled Vc." to recover on the fird count. And that as there had been no corn- 
er QQ 1 i^^^^^ioi* between thefe parties at the time, nor any confideration 
^^ having paffed as between them, there was no evidence to warrant a 
[ 1 00 ] finding for the plaintiffs on cither of the money counts : whereupon 

be 
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be dire£le(i a nonfuit to be entered, with liberty to the plaintifis to i9oo. 
move to fet it afide and enter a verdi£l for the amount of their de- -r - i. 

mand, if the Court ihould be of opinion that they were entitled to Jonnt^u 
iccovcr on either of the counts. A rule nifi was accordiirgly ob- r^*^^ 
taincd for this purpofe on a former day. «»tiK«. 

Williams Serjt., who was now to have (hewn caufe, was flopped 
by the Court. 

Wigleyznd Clifford in fupport of the rule. ift. A promife to 
accept a bill when drawn amounts in law to an acceptance. In 
Fillam and Ro/e v. Fan Microp and Hopkins [a) the plaintiffs having 
advanced money to one White upon the faith of a written afiarance 
by letter from the defendants <* that they would accept fuch bills as 
'* the plaintiffs (hould in a month's time draw upon them for Soo/. 
"upon the credit of ^A//^"thc Court after much deliberatron hel4 
that whether it were an adlual acceptance, or a loan to Wkstfupau 
the credit of the defendants, it would equ^illy bind the latter. Buit 
Lord Mansjield there faid {b)^ " This amounts to the fame thing as 
aa acceptance. / witl give the bill due hmour is in effe^i accepting 
it. If a man agree that he will do the formal part, the laws Iook 
upon it| in the cafe of an acceptance of a bill> as if a£lually done." 
Wilmot J. faid (c), " An agreement to accept a bill to be drawn in 
future would, as it feems to me, by connexion and relation bmd on 
account of the antecedent relation. And I fee no difference be- 
tween its being before or after the bill was drawn." Tates J. faid 
(J), *< This agreement to honour the bill was a virtual acceptancte . 
of it." Again, ** A promife to accept is the fame as an a^lual 
acceptance." jijlon J. faid, ** The defendants have undertaken to [ 101 ] 
honour the plaintiffs draft, therefore they arc bound to pay it." Thte 
fame do£trine was admitted in Mafott v. Hunt {e)\ but that was k 
conditional acceptance, and the condition was afterwards broken. 
In Powell V. Mon flier {/) there was 25 afl'urance by letter that tte 
bill ihould be accepted, which was holden fufEcient to bind the 
drawee; but that was after the bill was drawn. 2dly, Suppofing 
this not to amount in law to an acceptance, yet there is fufficient 
conGdcration to fufl^iiu a venri^t for the plaintiffs on the money 
counts. The dcfend«nu owed Rt/ffth\s money; and his promifeto 
honour the bill when drawn was ;m agreement to take as hiscrcditot. 
any perfon to whom Rujff^ (hould appoint the money to be paid. Ht 
then having by his indv^rfemcnt appointed the money to be paid to 
the plaintiffs, it raifes an HiTumpfit in law by the defendant to paf 
them fo much. And the authority having been given by Ruff 
before his bankruptcy that event cannot vary, the cafe. It was 
holden in Fenner v. Mears {g) that general indebitatus affiimpfit 
would lie by the alCgnec of a refpondentia bond againit the obligor^ 
who had before engaged by an indorfement on the bond to pay the 
fame to any afiiguec: though it was agreed that no t^ton cottkl 
have been maintained on the bond itfcU by the aiBgnet in his own 
name. It was there alfo admitted that if the obligor had paid th6 

(«) 3 Bmtt. 1663. (b) lb. 1669. {<) lb. 1673* (<^) lb* i^74« 
(0 Dm//. 297. (/) I ^k, 6 J I. 

[g) a «^. Jt*^. 1 169. Vide alio /iw« V. Dunhp^ % Term Rep. ^r;^. where the a(Bgn* 
Aeik: of a5c*rr^ bond was d««med t good conGdvraiivn to fapport an ilumplic here. 

£ 3 afiignee 
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t8oo« aifigncCi the former miglit have pleaded payment to an adion on 
- the bond brought by the obligee. And it was there* confidered that 



^omisoN the agreement amounted to a particular promife to the afTignee 
'aiM^nfi whenever any fuch {hould be. Lord C. J. JD^ Grey faid that the 
oLtiNGt. ^j^jjjj^jj£^ ^jjg devifed to operate upon fubfequrnt affignments, and 
amounted to a declar'irion that upon fuch aflitrnmcnt the money 
•r I02 1 borrowed (hould no longer be th money of A. but of B* his fub« 
ftitute. So here the agreement to accept amounts to a particular 
promife to the holder of the bill to whom it is negotiated to pay 
him the amount : it is money had and received to his ufe. Thus 
in Tatlock v. Harris {a) a bill was accepted by the defendant pay- 
able to the order of a fictitious perfon whofe fuppofcd indorfement 
was put upon it; fo that bcin^ incapable of pro(<f« no a£tion could 
be maintained as upon the bill. But the Court held that a bond 
£de indorfce for a valuable confideration might recover againft the 
acceptor upon an implied aflumpfit for m'>ney paid and money had 
and received.' Lord Kenyan in giving judgment faid, <* it was an 
appropriation of fo much money to be paid tu the perfon who 
Ihould become the holder of the bill.** Again, in Ifrael v. Dougias 
{b) A^ being indebted to B, for brokerage, and B. to C. for money 
lent, B gave an order to A. to pay C. the money due from A. to 
^., which order A, having accepted, a majority of the Court held 
that C. might maintain an a£tion againft A, for .money h^.d and 
received. And Gould J. exprefsly likened it to the cafe of a man 
having money due to another in his hands, which that other orders 
him to pay to a third perfon : and that there was no fubftantial 
diflPerence, whether one in fa£t pays money to another for a third 
perfon, or whether he gives the other an order to pay over 
fo much money, to which he afTents: that in reafon and found 
lOj ] law it was money had and received to the ufe of fuch third per- 
fon. Wilfin J. who differed on that point, yet agreed that the 
a£lion was maintainable on the count for the infimul computafient. 
There is this further reafon for holding the defendant liable, becaufe 
his condud was calculated to deceive third perfons and put them 
oflF their guard : for if there had been no fuch promife to pay, the 
plaintiflFs would have reforted to Rujfzt once, and not have deferred 
their application till after the bankruptcy when it was too late. 
Befides there was afubfequent promife by the defendant to pay the 
bill to the pUintiffs if they would indemnify him againft Ruffes 
aifigiieesi and as the law will indemnify him that is the fame 
thing. 

Lord Kenyon C. J. This is a queftion of great moment. It is 
much to be lamented that any thing has i>een deemed to be an 
acceptance of a bill of exchange bt fides an exprefs acceptance in 
writing: bur F ^dmit th^t.the cafes have gone beyond that line, and 
have determined thtt there may be a parol acceptance: that perhaps 
was going too far; but at any rate the determinations have gone 
no lunher ^ And 1 am not diipulcd to carry them to the length now 
contended for, and to fay that a prr mifeto accept a bill before it is 
drawn is equally binding as it made afterwards. It is not generally 

(«) 3 rtru Ref. 174, (*) I H. BUc. 239. 

true 
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true that a proiyiife to do a thing bthe fame thing in hw as the 1800. 

a£)ually doing it ; it certainly is not fo as applied to this cafe. ^ ^^ 

This was a promife to accept a non-exiiling bilJ, which varir»s fhis joHut w 
cafe from ail thoff wliich have been decided upon the fame fub- ft 

jcCki and I Icnow not by what law lean fay rhatfuch a promife jsCotLiHCt. 
binding as an acceptance. The confequcncr is that the plaintiffs 
cannot recover upon the count as upon an acceptance of a bill of 
exchange. As to the other ground, if we were to fufFerthe plain- p - 
tiffs to recover on the general counts, we muft fay that a chofe in ^ ■* 

a£iion is afEgnable (^), a do£trine to which 1 will never fubfcribe. 
I cannot as at prefentadvifed and upon the general view of it agree 
^Jirith the cafe of Fenner v. Mears in Blac, Rep. The rcfult of it 
however feems to be this, that the determination having been 
made according to equity and good confcience, the Court would 
not difturbthe verdidl; and I doubt whether the decifion can be 
fu (lamed on any oVher ground. The undertaking there indeed 
^Kras in writing *, but I am not prepared to fay that that makes any 
difference: though a didinction of that kind was much dwelt upon 
in another cafe as fupplying a want of confideration fj?) but that 
has never been adopted fince, and was afterwards exprefsly over- 
ruled in the cafe of Rann v. Hughes in the Houfe of Lords (r). 
However no quedion of that fort canarife here; and I am clearly 
fatisfied that there is no evidence to fupport the promifes laid in 
any of the counts. 

Grosb J. It would be of mofl dangerous confequence to 
relax the rule of law to the extent here contended for. By the 
general rule a chofe in a£tion is not aflignable, except by the cuf- 
tom of merchants. The afCgnment of a chofe in action by a bill 
of exchange is founded on that law, and cannot be carried further 
than that will warrant it ; and no authority has been cited to (hew 
that by the law merchant a mere promife to accept a bill to be 
drawn in future amounts to an adlual acceptance of the bill when 
drawn. Then we have ho authority to extend the rules which r lo* -i 
have been hitherto eltabliftied. As to the general counts, if we 
were to permit the plaintiffs fo recover on this evidence, it would 
be making all chofes in a£tion aflignable, which canot be contended 
ibr, and would throw the whole fydem into confufion. 

Le Blanc J. In the cafe of Pier/on v. Dunhp (</), Lord Mans^ 
feld limited and truly limited the doctrine which had been before 
laid down in Pillans v. Van Mierop, He there fays 5« It has been 
truly faid as a general rule that the mere anfwer of a merchant to 
the drawer of a bill, faying. He will duly honour it^ is no acceptance, 
unlefs accompanied with circumdances which may induce a third 
perfon to take the bill by indorfement *, but if there are any fuch cir« 
cumftances, it may amount to an acceptance, though the anfwer be 
contained in a letter to thc^ drawer." Therefore he exphins and 
limits his own rule which he had before delivered concerning fuch 
an acceptance, confining it to the cafe where credit is given by a 

{a) VUt Fortb Y. Stanton f i Sound. Rep 2lo,xii and n % by Serjf. H^thiams, 

(^) Vide the opiaion of H^t/mot J. dtlivered in FUUns t« y^n Mierof, 3 Burr. 16 ;o, I. 

{<)7 T^rmRep, 350, «• (</) Cowp, 57?. 

£ 4 third 
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* lio^* ' third pcrfon upon the faith of fuoh an aflurance, on which hea €tB^ 

■ , , ' and by which he is induced to take the billl. 

jpyw«oy Lord Kenton C. J. added, that he thought that the adaiitting « 

Co^^MG P''^^'"'^'^ ^^ accept before the eziilence of the bill to operate as lui 

' a&ual acceptance of it afterwards, even with the qualification iaft 

mentioned, was carrying the do£lrine of implied acceptances to tbp 

utmoQ verge of the law ; and he doubted whether it did not even 

|[ 1063 go beyond the proper boundary: though this cafe was not helped 

even by that opinion. 

Rule difcharged (a). 

(«) In Biswti^ LtJt Men. 454. fl. 16. it is faid, '* If the pofleflbr (i. e. of 4 bill of 
exchange) btth oeglefied 10 demand acceptance before ihe drawer** fa.lu e, and the petibi 
to whom it it d reded hat advice tht^reof, he cannot be compelled to accrpt the draofht* 
though pieV'Ous to the knowle gaof the drawer*! mitfortune« Mi bad ecauaimed lam wtk 
4u iHtewtUn to honour hit bUI, an^ even afierwardt confedTes that he ihould have done it bad 
it been p efented and the acceptance demanded before the advice of (he d.awer*i fatlurehad^ 
fiaached him/* And again, p. 466* pi. 112. " He that verba4f or by letce has piomiled 
to accept any bills drawn on him for a third pcrfon*s accou(ii> and be to whom the promife 
v^: roa^e dois ia cwfiqutnce tktreofpve tkt third ferfim credit f Inlying on a pundual com- 
pliance ; in this calc he that hat engaged hit word it obliged to fulfil it or be aofvrerable for aU 
damages that ih»l| p^>ceed from a bnach theteof &c.** 



K^^'^'^S^ M*Manus againji Ckicicett. 



A mafter 
■ot liable 



IS nrHIS cafe was very much difcufled at the bar, upon a motion to 
in 1 fet afide a verdifl for the plaintiff and enter a noofuit, by 
t^ wiifuT G^*^*/and Wood^ againft the rule, and Garrow and Giles in fupport 
aaofhit of it. The Court took time to confider of their judgment; and 
jer^anr, at afterwards entered fo fully into the calcs cited and the arguments 
bft mate's urged at the bar, that it is unneceffary to detail them in the ufual 

««rriage form. 

■gainft ano- Loj.j Kenton C. J. now delivered the unanimous opinion of the 

without th^ Court {a). , 

d'tfeOionor This is an a£iion of trefpafs, in which the decUration charges 

^ftCT^^B** ^^^^ ^^^ defendant with foice and arms drove a •ccitain chariot 

he i» liable" againft a chaife in which the plaintiff was riding in the king's high- 

toanfwerfor way, by which the plaintiff was thrown from his chaife and greatly 

mrifio *^** hurt. At the trial it appeared in evidence that one Brcwn^ a fcr- 

•notherfrom vant of the defendant, wilfully drove the chariot againft the plain- 

the negii- jjpg chaife, but that the defendant was not himfelr prefent (^), nor 

5^"",^"^°^ did he in any manner direft or affent to the ad of the fcrvant, and 

hit fervant the queftion is, if for this wilful and dcfigned a£l of the fervant an 

•fting in his ^Q\on of trcfpafs hcs againft the defendant his mafter ? As this is 

*%r^T^' -| a queftion of very general extent, and as cafes were cited at the bar, 

^^ "^ where verdicts had been obtained againft mafters for the mifcon- 

du£t of their fervants under fimilar circumftances, we were dc- 

(irous of looking into the authorities on the fubje£l before we gave 

our opinion ; and after an examination of all that we could find as 

to this point, we think that this a£iion cannot be maintained. It 

(tf ) tmoetme J. wat ptefent in court when the cafe was argued on a former day in the 

term. 

{h) No perfon was in the carriage : the a£l was done by the ferrant either in f o'jif for 
or alter be bad fet down his mafter* 
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is a queftion of very general concern and has been often canvafled ; i8oo. 
lM2t I hope at laft it wiM be at reft. It is faid in Brt. Abr. tit. Tref^ 



pajs^ pi. 435. <* If my fervant contrary to my will chafe my beaft$ M«MAitvt 
into the foil of another I {hall not be puniflied." And in 2 R^l ^"'^ 
Air. 553. •* If my fervant without my notice put my beafts into 
anc^her's land, my fervant is the trefpafler and not I ; becaufe by 
the voluntary putting of the beafts there without my aflent, he 
gains a fpecial property for the time, and fo to this pu?po(e they 
are his beafts.'' I have looked into the correfpondent part in Vin* 
jibr. and as he has not produced any cafe contrary to this, I am 
fattsfied with the authority of it. And in Noy*s Maxims^ ch. 44. 
<< If I command my fervant to diftraln, and he ride on the diftrefs» 
iie fliali be puuifhed not I." And it is laid down by Holi^ C. J. in [ 108 3 
Middkton v. Fowler^ Sa/k. 282. as a( general poGfion, *< that no 
mafter is chargeable with the z&s of his fervant but when he a£l8 
in the execution of the authority given him.'' Now when a fervant 
quits fight of the obje£l for which he is employed, and without 
having in view his mafter's orders purfues that which his own ma- 
lice fuggefts, he no longer a£Vs in purfuance of the authority given 
him, and according to the dodrine of Lord Holt, his mafter wUl not 
be anfwerable for fuch a£l. Such upon the evidence was the pre- 
fent cafe : and the technical reafon in 2 RoU Air. with refpe^ to 
the (heep applies here ; and it may be faid that the fervant by wiU 
fully driving the chariot againft the plaintiflfs chaife without his 
mafter's aflent gained a fpecial property for the time, and fo to that 
purpofe the chariot was the fervant's. This doArine does not at 
all militate with the cafes in which a mafter has been holden liable 
for the mifchief arifing from the negligence or unflcilfulnefs of his 
fervant who had no purpofe but the execution of his mafter's orders; 
but the form of thofe actions proves that this a£lion of trefpafs can- 
not be maintained : for if it can be fupported, it muft be upon the 
ground that in trefpafs all are principals ; but the form of thofe 
adlions (hews, that where the fervant is in point of law a trefpaiTery 
the mafter is not chargeable as fuch ; though liable to make a com- 
penfation for the damage confequential from his employing of an 
unfldlful or negligent fervant. The a£l of the mafter is the em- 
ploymcnt of 'the fervant 5 but'fiom that no immediate prejudice 
arifes to thofe who may fufFer from fome fubfequent aft of the fer- 
vant. If this were otherwifc the plaintiffs in the cafcs mentioned 
in I Lord Raym. 739. (one where the fervants of a carman through 
negligence ran over a boy in the ftretts and maimed him ; and the r 109 T 
other, where the fervants of A. with his cart ran againft the cart of 
B. and overturned it, by which a pipe of wine was fpilt;) muft 
have been non-fuited from their miftaking the proper form of ac- 
tion, in bringing an aft ion upon the cafe, inftead of an aft ton of 
trefpafs; for there is no doubt of the fervants in thofe. cafes being 
liable as trcfpaffers, even though they intended no mifchief; for 
which, if it were neceffafy, W'eaver \. Ward in Hobart 134. and 
D ckinf9» V. Wat/on in Sir Tioma\ Jones 205. are authorities. But 
it muil not be inferred from this that in all cales where an aftion is 
brought againft the fervant for improperly coudufting hjs mafter's 

carriagCi 



109 CASES IN MICHAELMAS TERM 

1800. carriage, by which mifchief happens to another, the aAion mud be 
trefpafs. Michael v. Alleftree in 2 Ltvinz 172. where an adlion on 



m<Mai«us the cafe was brought againft a man and his fcrvant for breaking 
n^'fi pair of horfes in Lincoln's Inn Fields^ where being unmanageable 
Vthey ran away with the carriage and hurt the plaintiff's wife, is an 
inftance to (hew that trefpafs on the cafe may be the proper form of 
a£lion. And upon a diftindion between thofe cafes where the mif- 
chief immediately proceeds from fomething in which the defendant 
is himfelf aftive, and where it may arife from the neglefl or other 
mifcondu£^ of the party, but not immediately, and which perhaps 
may amount only to a non-feazance, we held in .Ogle v. Barnts^ 
8 Term Rep, 1 88. that the plaintiff was entitled to recover. The 
cafe ot Savi^nac and Roome^ 6 Term Rp. 125. which was much 
preffed as fupt)orting this a£lion, came before the Court on a mo- 
tion in arred of judgment; and the only queftion decided by the 
Court was, that the plaintiff could not have judgment, as it ap- 
pearectthat He had brought an a£^ion on the cafe for that which 
in law was a trefpafs; for the declaration there dated that the de^ 

r 110 ] fi^i<^^^ by his fervant 'wilfully drove his coach againft the plaintiff's 
chaife. Day v. Edwards ^ 5 Term Rep. 648. was alfo meniioned j 
which was an aAion on the cafe, in ^hich the declaration charged 
the defendant perfonally with furioufly and negligently driving his 
cart, that by and through the furious negligent and improper con- 
du£l of the defendant the faid cart was driven and ftruck againft 
the plaintiff^s carriage : and on demurrer the Court were of opinion^ 
that the fa£i complained of was a trefpafs. And in the laftcafe that 
was mentioned of Brack r v. Frcmentj 6 Term Rep* 659. the only 
point agitated was. Whether evidence of the defendant's fervant 
having negligently managed a cart fupported the declaration, which 
imputed that negligence to the defendant : and the. Court with re- 
luctance held that it did, on the authority of a precedent in Lord 
J<aymcnd*s Reports 264. of Turkerville and Stamp, In none of thefe 
cafes was the point now in queftion decided ; and thofe determi- 
nations do not contradidi the opinion we now entertain, which is^ 
that the pliantiff cannot recover, and that a nonfuit muft be entered. 
Per Curiam, Rule abfoiute for entering a nonfuit (a). 

(0) See Morlcy v. CsUfordf 2 H. Black, 441. where ic was holden that cafe and not 
trefpaLTi wai the proper remedy for an injury done to the DUiniifTs chafe by the fervjot of 
the deJeaant io negfi^ently dn^'iai his orriage that it ftruck. ^^ainft the pUintft^'s chtlCc 
and broke it. 1 he Court fatd, '* it was dirhcult to put a cj<e where the mafter could b« 
coAfideied as a trcrpalFer for an ad of his Tervaac which was not done at his command.^* 



[in] . 

A^ocT. 27fh. . Bird againji Appleton. 

After a ve- #yfiis came on upon artiotion for the mafterto review histaxa* 
•wrrdcd"up! ^»on in an aflion upon two policies of infurance, one being upoa 

on animper- the (hip, and the other upon the cargo. On the firft trial the ]\xxf 
/ieft »p-ciii haying found an impcrfcdt fpccial verdift (a), this Court direded 

» new trial granred after a ▼erdi£k for the plaintiff on the feconi trial,' and ^he ioiy find again for the 
plaintiff on the th'rd ir.a>, he i» onl) entitled to the colts of the ia(t trial, unlets it be otherwiie expiefl*e4 
io the rule granti g the re* trnl 

(tf) The v-n' re de onvo was awarded, becaofe the jury had found the evidence cn>y of a 
fadt iofiead ol ctie UQL itCtU on which the defence was founded. 

a venire 
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A venire de novo ; and upon the fecond trial the jury having; found 1800. 
entire damages upon the whole declaration, inllcad of giving dif- 



tin£l damages on each count, a new trial was diredcd {a)\ and Bjrd 
the jury having found ngain for the plaintiff, the Court gave judg- «r«^ 
ment for him on the firft count of his declaration. '\nd the queltion Towf* 
now for the Court to decide was, whether the plaintiff were entit- 
led to the cods of any other than the lail trial. The matter was 
argued at fomc length at the bar by Perceval in fupport of the rule^ . 
the eSc€t of which w*s to confine the cofts to be taxf d on the laft 
trial only ; and by Erjkine and Law contra. The Court, to make 
an end of any doubt m future upon the practice, took time to con* 
fidcr of their judgment. And now 

Lord KenYvin C. J. delivered their unanimous opinion (i). £112] 
After dating the fadls as above-mentioned, and the queflion 
for their determination, his LorJOiip proceeded as follows. This 
is a queftion which depends not on any abdra^^ reafoning, but 
mud be governed altogether by the fettled praflice of the Court. 
iThe rule of this Court as laid in the c^tfes of Mafon v. Skurry, DougL 
437. and in Shoolbredw. Nutty Mirhaelmas^ 23 Geo. 3. referred to 
in a note in DougL Hankey v. Smithy 3 l^erm Rep, 507, and Smith 
V. Hally 6 Term Rep. 71, in which the cafe of Davilla v. Herring 
in I Strange 300, now relied on for the plaintiff, was citedand con- 
fidcred by the Court, is that the cods of the fird trial (hall not be 
allowed » though the verdi£k has gone the fame way, unlefs fo cx- 
prtffed in the rule granting the new trial ; and if the rule be (ilent 
in that refpefl, the cofts of the fird trial are never allowed, which- 
ever way the verdi£^ may go upon the fecond. trial. In the Court 
of Common Pleas the rule is different (r): there if a new trial be 
granted, and the rule lay nothing about cods, if the verdi£l on the 
fecond trial go the fame way, the party fucceeding has the cods of 
both trials ; hut if the verditls go different ways, the party ulti- 
mately fucceeding has not the cods of the fird trial. Though the 
prad^icc of the two courts differ in thefe rcfpefts, they both lead 
to the fame end ; and the difcrttion of the one court, as to the 
terms upon which a new trial (hall be granted, is not hiore fettered . 
than that of the other. On granting a new trial both Courts can give Fii^l 
fuch dire£lionsas fhey think juft rrfpe£ling the trial which has been 
had : the parties themfelves may apply to have the general rule 
varied upon granting the new trial, if they di..>ll be fo advifed : but 
if nothing be then faid about the cods, it muii be intended that in 
the judgment of the Court it's general rule fuitc«l the judice of the 
cafe, and that the parties themfelves did not feel tht-y had any 
ground to vary it. 'Fhc practice being thus fettled, wherever there 
has been a ferond trial, by a feries of uniform cafes, fubfcquent to 
the cafe of Davilla and Herring up to the prcfent ttmej there is no 

(«) The fecood c unt on the poixy on the (^ip was finaUy sbandoned by the piaintid'^t 
counlel on this grouna, that .is the policy on %e di p atfjch d ^* at and from Canton^** in- 
clttdiog 4 period of ime «when an illrgal cargo before cak^n in at Bombay ^ in c •nti4vention 
of ihs law«of thit country, was flill on b«>atdy and as the im^iediare voyage and aiventure 
infured could no' be divided into parts, the whole mutt be deemed an iUegal adventure* 
Vide Bird w, jiff itron, 8 Tirr/w i^"^. 564. 

{6) Lawrknce J. waspictenv in court when th« c^fe wiiargued« 

{i) Vide 7rtl0wntj ▼. Thmas^ 1 H. Stat, 6^i» 

ground 
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1 8oo. ground for the mafter allowing the plaintiff his coftt of the firft trial 
of this a£tion after the granting the venire de novo. And as to the 



APPLK- 

TOM. 



BiBD cafe of Booth v. Atherton, 6 Term Rep. ia4, which was cited for 
^!t ^^^ plaintiiF, that was confidered by the Court as diftinguifliablc 
from the cafes which guide us in our prefcnt opinion ; and it never 
was by that intended to impeach the rule which had been cfta- 
bli(hed as to cods, where there was a fecond trial. . With refpc£l 
to the cods of the trial which was had on the original venire, we 
think that according to the cafes of AfiU and Grant and JJcibarro%» 
yi.Mafon^ the plaintiff is not entitled to the cods of that trial. InJftie 
and Gr^iii/ (a) the then mader Mr. Uenton allowed the defendant the 
cods only of the fecond trial ; and in Lickbarrow and Mafon^ whick 
is in the 6 TVrifi ^^'/. 1319 Mr. Wood upon the authority of the 
cafe of Burcball v. Bellamy \\\ 5 Burr, 2694, which upon this oc- 
cafion has been relied on tor the plaintiff, applied to the Coutt to 
direA the mader to review his taxation, and to allow the cods of 
the firft trial ; but the Court refufed to grant the rule nifi ; being 
[ 114 ] of opinion, that where a venire de novo is awarded, the party ul- 
timately i*ucceeding is only entitled to the cods of the lad trial. For 
thefe reafons we are of opinion that the plaintiff is not entitled to 
the cods of the two fird trials. And therefore this rule for the 
onader to review his taxation of cods in the caufe now before the 
Court mud be made abfolute. 

Per Curiam^ Rule abfolute {hi). 

(«) Vide 6 T*r«i Ref, \%x, 

(^) b«o when upon ie.C;rg afide a aoofititthe coflf are direft^tf to abide the erent, though 
thcpUintifflucc^ed ci the lecund trial he is not entitled tu the colU of the firfl ; ndrher is 
ihf dtfendant in fuch Cifc entitled to the coi^s ol'the fi-ft tiiJl. Auf.en ▼ C\bhs^ % Tcrao 
K*p. 6x9* In that taic the mafter confidered ih»C wheie the cofis were direOed to abiJe 
the event, the cofls of the tiril tiial only followed the colls or ihe fecond il Uie f^me paity 
fucceeded on both. 



rjbr/awjr. The King againfi The Mayor and Burgeflcs of Newcaftle 
^^^^T^' uponTyne. 

Thoofh by /% MANDAMUS iflued to the defendants direfling them to ad- 
tl^ ftac 9 /\ ^jj ^^^ jfT^ Batjon to his freedom by rcafon of his fervice as 
/. %. the * an apprentice to a freeman of the borough. The Mandamus in ilic 
profecutor rccital part alleged that every p.-rfon bound apprentice to and Irrtr- 
ofamandt- .^ for fevcn vcars one of a certain fraternity rtrfidinc witbin the 

Xnut| to O .11 I •■! i^'fi t r • 

which there town was entitled to be adm::ted to his freedom and Iworn \n f 
i»a return, j^d it then averred that U^. B. came wirhin all the rcquifire fafts 
Scofontheconftituting the cuflom, and amongil others that he did ferve one 
ftat therein R. R. one of the fraternity as an apprentice for fevcn years ; all 
had an op- j j, ^j which fafts wcrc alleged to have happened within the town of 
i^t mltm^n Newcqfile. The defendants in their return to the writ, admitting 
in the fame the cullom, alleged that W. B. did not as an apprentice ferve the 
county in £^- j j^^ j^^ qj, which iffiic was joined in the county of the town of 
rotih! htTc Ne^cnfle. The prcfecutor notwithftanding iflued the venire faciat 
brought an to the ihtixS q{ Middleftx^ intending to try the caufe at the fittings 

ad<rn fir a 



faKe return • vet if aU the material faGs are allejtd in one county and imie taken thereon there, he 
N cannot i(roc the venire factw into another county, iho«ah be might orijioaUy have alleged the fa at 
th<:c. and hate ihtre brought his afiion for a f*lfe return. 

% at 
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at Weftminfter. Whereupon a rule was obtained calling upon the x8oo. 
profecutor to (hew caufe why the writ of venire facias iffucd in this 



profecution (hould not be quafh^d, and a venire facias awarded to The Kina 
the (herifF of the town of Newcajlif^ or to the IherifFof the adjoining -./??*'^ 
county of Northumberland, Again ll which, . 5^^ ^f * 

fyood now (hewed caufe. By the flat. 9 ^/i«, c. 20. f, 2. after NewcXst- 
iffuc taken on any material fad in a return to a writ of Mandamus ^1 '"°"' 
«* fuch further proceedings and in fuch manner (hall be had thereiti 
" for the determination thereof, as might have been had if the per- 
** fon fuing fuch writ had brought his adion on the cafe for a falfc 
•* return : and if any iiTue (hall be joined on fuch proceedings the 
" perfon fuing fuch writ (hall and may try the fame in fuch place^ 
** as an iiTue joijied on fuch a£lion on the cafe (hould or might 
•< have been tried, &c. By this ftatute therefore, though the pro- 
ceedings properly originated in Newcajfle^ yet the profecutor may 
try the ifTue in Atiddlefex in like manner as he miglit have brought 
his a£lion here for a falfe return («). Healfo fuggefted as a rraCon [ ^*^J 
forifluing the venire into M'tddlefex^ that the corporation of Uenv*^ 
caftle were intertfted in the qucltion (^). 

Lav) and LHtledale contra. The caufe of adlion here arifes alto- 
gether in Netvcajile^ and therefore the venue is properly laid there, 
and could not properly be laid clfewhere. But admitting that by 
the words of the ftatute oi AnH the profecutor had an option to try 
thequeftion in Middlefexy yet he has precluded himfcif by the man- 
ntr of laying the facts and taking the iiTue, which is all in the county 
of the town of Newcojlle. And there is no inftance without a fpe- 
cial fuggeftion entered on the roll of awarding a venire into a county 
where the i(Tuc is not taken. And they referred to the cafes col- 
lected in 21 Vin, Abr. tit. 7V/W, p. (;8, ^c. 

Lord Kenton C. J. faid that nothing was more common than 
for anions for falfe returns to writs of Mandamus to be tried in 
Middlffex : He remembered inftnnces of this from Carliftt and 
ShreHvfbury. And by the ftat. of Arm the profecutor had an option 
to have tried the queftion here in the fame manner as in an action 
for a falfe return : but he had precluded himfelf by the manner in 
which the iiTue was taken ; for all the fa£ls were alleged to have 
happened in Newcqftle^ and the iflue was taken there. 

Per Curiam^ Rule abfolutcw 

{§) V?dt Rex V. Tht Mtytr of Oxfirdf Salk, 669. and HMffil v. &rr/er, i Sid. 218. 
The venae may either be laid in the county vnere the rubjedT matter of the falfe return ' 
triies or in MiJdIiftx where the return it filed. So Camenn t. Grajff 6 Term Rtp» 363* 
10 tbe cafe of an adion for infringing a patent. 

(^) Vide Aac. 1% Gn, 3. c. $^. f. i. which empowen the Court to twird the veniit 
iiKo anoihtf coontj on application ht tbii purpofo* 



Tb« 
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1 bur [day f 



jV(w. ith. The King og^injl Kynaston, 

The flat. /^ARROIV on a former dav obtained h rule to (hew caufe why 9 
35 C 3. e. ^^ Maiitlamus (liould not iffue to Mr. Kynafton^ a mvigiftr'tc of 
Wtttl ^^^ county of tjfex^ commanding him to back the warrant of dif- 
blin^juflicet trefs ifliied by the m^i^^iftrat^s for the borough of Colthefler for 20/. 
to fufpend 16/. 2^, being the expences incurred by the parifh of Lexden in the 
lein'varof "^^in^cn^incc and f up port of 2). G/^vtr and Ann his family, and for 
poor per. furgical adiftance &c. for the faid TX.,G. in his iHnrfs, during the 
**""' •"** ^<> fufpenGon of an order for removing him to his parifti, and 30/ for 
chaTpet* the re a fon able charges of the levy. It appeared that Glover on ift 
thereby in* of May 1 799 as he WHS driving a waggon on 'the public road lead- 
curred'obe j^^ through Lexden had the misfortune to break both his Irgs, and 
the'paupeA was imm diatcly taken to the woikhoufc there, where he continued 
p«riih, and till the 3 rft of July. On the 6th of May two jufticrs of the peace 
10 dirca ihe jqq|^ (|^g pauper's examination and made an order for removing 
lev^rby** *^ him and his wif.», who was then attending him, from Lexden to 
warrant of CoggeJhaU in mfex ; and* at the fame time the magidrates indorfed 
***^a^*th *^ order of fufpenfion on the order of removal, by virtue of the 
if the parties A at. 39 Geo. 3. c, loi., dating that it would be dangerous to re- 
a^ainft move him at that time ; and he continued there accordingly till 
wh<Mnit It jj^p ^j{^ Qf y^/ ^jj^n the order of removal was by their permifGon 

lUuedareout ^ , yry. r «/y t • / . 

of the jonf- executed. The fame magiltrates afterwards made an or<1cron the 
didim of pariih officers of Great Coggejball to repay the pariih of Lexden 
rmt**!!'^ 20/. 16/. id* for expences incurred in thecu^eand maintenance of 
the Warrant, the paupcr : and the overfeers of Grea$ Coggefball not paying this 
itihali be within three days after demand, nor * givin>( notice of appeal, as 
IbiTK otber^ required by the fame aft, the magiftratcs granted a warrant of dif- 
juftice with- trefs. But Great Coggejball being without the jurifdiftion of the 
jnwhofe magiftrates grantini< tne warrant, the parties applied to thedefen- 
^indiaion ^^^^ ^j^^ ^^g j^jj afting magiftrate within the jurifditlion of Great 
This is pe- Coggejball to indorfe the warrant of diftrefs for execution, which 
lemptory onjj^ refufed : Whereupon the prcfent rule was outlined. 
»pon*reT. eft -B/?y>^ Serjt. now ftiewed caufe, and was proceeding to (hew 
aoade. that the order of removal was in itfelf illegil, becaufe the pauper 

•£ lid J had not come into the parirti of Great Cogge/bull to inhabit or fettle 
there, but was detained there by an unavoidable accident ; and 
therefore fell w>thin the dcfcription of cafual poor, who were not 
the objefts of removal, nor intended to be made fuch by the tlCl in 
queftion : and that this Court would not grant a Mandamus to en- 
force an illrgal order. But 

Lord Keny< N C. J. after looking into the aft of the 35 Geo. 3. 
€• 10 1, faid 't was impoflible to m^ke any queftion upon this part 
of it: It i*J peremptory upon the magidrate under thefe circumftan- 
ced to inrlorfe the warrant \ he has nothing to do with the propriety 
of making the original order or granting the original warrant : He 
afts merely roinideiially ; in like manner as judires do in allowing 
a poor r^te, whof^ (ignatures are mere matter of form {a). The 

[a) Vide Rix v. Ibe Jvftws o/Dorcbefitr, iStra. 393, 

jufticet 
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juftices indeed by whom the original order and warrant were iffued i8oo. 
had a difcretion to excrcife upon the matter fubmitted to them ^ but 



the magiftrite who merely indorfes the warrant of another under The Kin€ 
this * act is not anfwerable for the legality of it, which remains at H^'^P 
the hazard of htm who 6rft granted it. Here alfo the order being ston.* 
for payment of above 20/. might have been appealed againd by the ♦[ up J 
parties who were difiatisfied with it, and then the merits of the 
queftion might have been difculTcd. But the Court cannot do 
•rhcrwife at prefent than make the 

Rule abfolute* 
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A««. iitii.H£HRY Legard, Mirabella Shadwell, Widow, and 
Jake LsgatRD, Robj^rt Bramley, Richard Har« 
GREAVE and ANNhis Wife, James Knight and Judith 
his Wife (late Judith Fletcher), Joseph Gommer- 
SALL and Elizabeth his Wife (laie Elizabeth Flet- 
cher), Benjamin and Mary Simpson, and Patrick 
Re ID and Elizabeth his Wife, - - Plaintiffs, 

againft 

John Haworth the Elder and Dorothea his Wife, and 
John Haworth the Younger and Sarah Haworth, 
Tarboton Bramley, William and Sarah Bram- 
ley, Henry Shadwell and Mirabella Shadwell 
the Younger, Narcissus Huson, John Charnock, 
and John Smallpage, .... Defendants. 

AND ALSO between 

The fame Plaintiffs with the Addition of L. Robinson whb 
on the Death of James Knight had married his Widow 
Judith, 

again/} 

William Aspinall Affignee of John Haworth the 
Elder, a Bankrupt, and Jonathan and E. W. Ha- 
worth, Infants, by their next Friend, - Defendants. 

A? Jtffed a Ci^ * ^'^^^ exhibited in the court of Chancery to have the will of 
leierfiontiy ^ William Brown eftabli(hed and the trufts of it carried into ef- 
cftateto s. f^£j^ ^^^ to have the rights of the • feveral parties afcertained and 
UMleD^ti declared, the following cafe was dircQed by the Lord ChanccUor 
in common to be made for the opinion of this Court. 

'"f ' h^ "* W^iV/wwi Brtnvn was at the time of making his will, and at his 
OT either death, fcifed of the reverCon in fee, expedant upon the death of 
of them Thomas Hewitfort, of divers freehold eftates in the county of Tart, 

iboold 

happen to die in the lifet me of T. H. (who had an eftate for life in the premitcs)* then the (hare or 
Aaret of her or them fo dying to go ** unto all and every fucb child and children, gtaod-child and grand* 
« children, of the faid >. T. aod A. L. refpedively, aa flioald he living at the time of her or their deceafe» 
«< and to the iiTue of fuch of them at ihonld be then dead and have left iflTue, and to- hit, her, and their 
« refpedive heirs, as tenants in common : yet, neverthelefs, lb as all the defcendantt of the faid S. T. 
« jhowld together be entitled only to one moiety of the faid ptemifes, and all the defcendantt of the faid 
«< A. L ihoutd together be entitled to no more than the other moiety thereof, and that none of fnck 
«< defcendantt, either of S. T. or A. L. fliould be entitled to any greater or other (hare of the faid re. 
« fpe^ive moieties of the faid rt{^€6^t prcmifet, than hit, her, or their father or mother vroold have 
«< been entitled to, if living ;*' under this devife the grand -children of S. T. aod A. L. though in eft aC 
thf date of the will, can only uke per ftirpet, and not per capita, in fobftitotioii of fech of tfadr ptitntt 
rcfpcaively at happenod to be dead at tho deteroiiiutiM of T. H*t lilt oAatc 

and 
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afid was alfo feifed in fee in poflVflion of other cftafes, fituatc in , 

oxhtT fZTtB of Great Britain. The faid William Hrow/i by his will hcabd 
duly executed dated 8th of March 1791 devifed the revcifion in fee indOchen 
expedant upon the death of the faid Thomas Hewitfon^ of and in ^ ^^^^f ^ 
the faid premifes fettled upon him for life, unto his the devifor*s tj,<i Otheri. 
niece Sarah Tarboton and his filler Ann Legard^ their heirs and af- 
figns refpcAively (hare and (hiire alikf , to tak^ as tenants in com- 
mon and not as joint tenants ; fubje£l to and charged with the pay- 
ment of 1000/. as ther<fin mentioned. And the devifor provided, 
that in cafe both his faid niece Tarboton and fifter Legard^ or either 
of them, (hou)d h^ippen to die in the life-time of the faid T. Hewit^ 
fon, then he devifed the (hare or (hares of her or them fo dying of 
and in the (aid pr^mifes fo fettled upon T. Hewitfon for life [fubje£t 
to the payment thereout of the faid loooA as therein before men- 
tioned] unto all and every fuch child and children, grand-child and 
grandchildren, of his faid niece Tarboton and (iller Legard refpec- 
tiTcly, as (hould happen to be living at the time of her or their 
deceafe, and to the iflue of fuch of them as (hould be then dead and 
have left ifliie, and to his her and their refpedive heirs and adigns 
for ever, to take as tenants in common and not as joint tenants : [ I22 ] 
yet neverthelefs fo as all the defcendants of his faid niece Tarbdton 
(hould together be entitled only to one moiety of the faid premifes, 
and all the defcendants of his faid Gfter Legard (hould together be 
eotided to no more than the other moiety thereof ; and that none 
of fuch defcendants, either of his faid niece Tarboton, or of his faid 
fitter Legard, (hould be entitled to any greater or other (hare of 
the faid refpe£live moieties of the faid premifes than his her or their 
father or mother would have been entitled to if living. And ths 
devifor devifed unto Dcrothy his wife for life all the reft re(idue and 
remainder of his meffiiages lands tenenftents hereditaments and real 
eftate whatfoever and wherefoever, whether in po(re(non reverfion 
remainder or expectancy, and not therein before difpofed of; and 
after her deceafe he devifed the whole of his faid real eftate fo fettled 
upon his faid wife for life unto hts faid niece Sarah Tarboton and 
fifter Ann Legard their heirs and a(rigns refpedively (hare and 
(hare alike^ to take as tenants in common and not as joint tenants* 
And in cafe both his faid niece Tarboton and fifter Legard or either 
of them (hould die in the life-time of his faid wife, then he devifed 
the (hare or (hares of her and them fo dying of and in the whole of 
hts faid real eftate fo fettled upon his faid wife for life unto all and 
every fuch child and children grand-child and grand-children of his 
(aid niece Tarboton and (ifter Legard refpeAively as (hould happen to 
be living at the time of her or their deceafe, and to the \ttuz of fuch 
of them as (hould be then dead and have left i(rue, and to his her and 
their refpeAive heirs and afligns for ever, as tenants in common as 
aforefaid : Ttt neverthelefs fo as all the defcendants of his faid niece 
Tarboton (hould together be entitled only to one moiety of the faid ' 

lift-mentioned premifes \ and all the defcendants of his faid (ifter 
Legard (hould together be entitled to no more than the other [123] 
moiety thereof; and that none of fuch defcendants (hould be en- 
titled to any greater or other fhare of the faid refpe&ive moieties 
Vol. I. F— K thereof 
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1 8oo. thereof than his her or their father or mother would have been en* 
titled unto if living. 



L»6ABO At the date of the devifor*s will his niece Sarab Tarboton had 
*"« ^JnP ^^^^^ grand-children only, viz. Tarhton Bramley and William 
Hawostr Bramley the children of her daughter Martha Bramley. and John 
iiKi Oihcn. Haworib the younger the fon of her daughter Dorothea Hanvorib t 
and at the fame time the devifor's iAtxLegard\i^^ twograTtd-childrea 
only then living, viz. Henry and Mirabelh Shmdwell the younger* 
The teftator died on 4th of January 1 792* Thomas Henvitfon died 
i6th of November 1794. The devifor's niece Sarab Tarboton died 
in his life-time and in the life-time of Thomas Henvitfon^ leavmg at her 
death two childreui namely, Martha Bramley her daughter, who 
furvived the teftator and died the 13th of February 1795, ^"^ ^^^^ 
rothea Hanvortb her daughter dill living, and the thtee grand-chil- 
dren above-named, two of tliem being the children of Martha 
Bramleyy and one the child of Dorothea Haworth^ all now living. 
Ann Legard the devifor's (ifter furvived him, but died in the life-time 
of Thomas Henvitfon and Dorothy Brown the teilator's widow. And 
the faid Ann Legard left at her death three children and two grand* 
children, her children were Henry^ Mirabella^ and Jane Le^ard^ all 
now living ; her grand-children were Henry and Mirabella SbaJtuiU 
above named, the children of Mirabella Shoifwell now living. D^rotbf 
Brown the devifor*s widow furvived both the devifor, his niece 
Sarah Tarboton, and his (ifter Ann Legard; and died in SifUmber 
1 795: The queftion is, whether the grand-children of the devifor^ 
niece Sarab Tarboton and ot his fifter Ann Legard took, any and 
what eftate by the will. 
r 124,1 Holroydt for the plaintiffs, contended that the defcendants of 
the devifor's niece Sarah Tarboton and of his Gfter Ann Legard^ who 
were the principal objeds of his bounty, take only per ftirpes and 
not per capita, and confequently that the grand-children named ia 
the will, whofe parents are living, take nothing, but only the 
grand-children of the parent who is dead. As tathe eftate fettled 
on Thomas Hewitfon for life, Martha Bramley and Dorothy Hawcrtb 
(the daughters of Sarab Tarboton) took on^> moiet]f of the reverfioo 
between them, and Ann Legard took the odier moiety, which at 
her death devolved on her three children Henry and Jane Legard 
sind Mirabella SbadwelL As to the reverfionaiy eftate after the 
death of the devifor's widow, as Marth^ Bramley was dead at that 
time, her Oiare devolved on her two children T B. and W. B. who 
with Dorothy Haworth took one moiety, and the children of Ann 
Legard took the other moiety. No other conftni£lion than this is 
CQufiftent with the words of the will \ for the defcendants of the 
two principal devifces are to take in fuch a manner *^ fo as all the 
defcendants of his niece Tarboton Jbould together be entitled only to one 
moiety^ and all (he cteA endants of his fifter Legard Jbould together be 
entitied to no more than the other moiety.** At\d this is further con« 
firmed by the words which follow, ** and that none of fuch defcen- 
dants Aould be ei:tii\cdto^nj greater or other Jbareoi the faid itfpec- 
tive moieties than his or their father or mother would have been 
entitled to if living." Now if the parent were living it is clear that 
the child could not take any fliare i becaufc if be took any^ it muft , 

ncGcflarily 
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McrfTarily be other ^ fliare than the parent would otherwife hare i8eO. 
taken, as it would be a divided (hare : That (hews that in no cafe 



were the children to take but in fubftittition of the parent* But LscAtu 
if •a contrary con(lru£^ion were to prevail, that all the children and ""^ ^^^'^ 
|:rand-chiK1ren living at the time were to take nominatim, then as HAwoTrtf 
to the moiety of the teverfion of the cftate bequeathed for life to and Otheri. 
r. Hnmifon^ Martha Bramiey and 'her two children would have ^[ 1 25J 
taken a grc*atcr (hare than Dorothy Haworth and her one child, and 
Martha Bramiey* $ children would ultimately take a greater (hare 
than their parent could have taken, and certainly a different fliare | 
andfoof the reft. The cafe of Routledge v. Dorrill(a)\%zn authority 
to (hew that where an eftate was directed in a marriage fettlement 
to go in default of appointment to all and every the children and 
grand'^bildren or UTue livlngi &c. with a provifo that the i(rue of 
any children dead (hould not have a greater (hare than their parents 
would have had, the children of a living parent cannot take any (hare. 
' Wetberall contri. The intent was that the defqendants of the 
t#o principal devifees, at leaft as far as grand-children, who were 
living at the deceafe of either of them (hould take per capita in 
equal (bares. Nothing can be more exprefs to this purpofe than 
the words of the firft part of the devife. In cafe either Sarah Tar* 
hton or Ann Legard (hould die in the life*time of Thomas Hewitfon^ 
then the devifor direds <^ that the (hare of her or them fo dying 
(hall go unto all and every fuch child or children grand-child or grand-^ 
children of S. T. and A. L. refpe£tively as (houid happen to be liv-^ 
ing at the time of her or their deceafe, and to the ijfue of fuch of 
tkm as (hould be then dead and have left iflbe, and to his her and 
their rejpe^ive heirs.** Here then not only the children and grand- f 126I 
children, but alfo the iflue of fuch as (hould be dead, were to take 
equal (hares as purchafers. The only doubt which can be made 
arifes upon the fubfequent words relied on, << that none of fuch de« 
fcendants of S. T. and A. L. refpeQively fliould be entitled to any 
greater or Otber (hare than his or their parent would have been en- 
titled to if living.'' But in order to render the meaning of this 
latter part confiftent with what goes before, the word defcendanti 
muftmean defcendants ultra the grand-children, who together with 
children were before fpeci(ically named, and in this fenfe fuch de- 
fsendants might take per ftirpes. In aid of this conftrufiion, it is 
probable that the grand -children being in tSc at the time were as 
much objects of the devifor's bounty as the children or their parents^ 
ail being fpecifically mentioned. It alfo agrees with the critical 
meaning oi the words. It is alfo con(irmed by decided cafes^ 
^hich have given a legal interpretation of fuch words. Argu- 
ments derived from fuppofed cafes, in which by this conftru£lton 
att unequal diftribution would be made, do not apply, becaufe all 
the peifons were in* tSt at the date of the will, and there is no ab* 
(etdity inAippo(ingtliat each was equally within the contemplation 
of the devifor. The ftatc of the family at the time points out the 
fair conitrudion of the will. [Lord Kenyon obferved that accord- 
mg to die conftruflioQ. contended for, if a grand-child bad been 

{«} ft#^«K. JOR. 357. 366 
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i8oo. born after the making of the will, he would be excluded: b«t 
that that was contrary to the reiolution in Ellifon t. Airty {eiyi 



LcGASD There * might be fome doubt in that cafe, but at any rate that quef- 
"*j^^*" tion docs not arifc here. It was e^prefsly determined in WiUt% 
Hawobth cafe (3) that where the devife was to R. IV. and his wife and after 
•nd otheri. thcif dtceafc to their children, there being two children living at the 
i'^7^ time, the children took as purchafcrs. And the diftindion was 
exprefsly taken, ** that if A. devife lands to B. and his children or 
iflues, and he hath not any iflfue at the time of the devife, the fame 
is an eftate tail ; becaufe the intent appears that the children or 
iflue fliould take, and they cannot take as immediate devifees, not 
being in efle ; nor by way of remainder, for that was not the in- 
tent, the gift being immediate. But if B. had ifiue, then the ex- 
prefs intent may take efFcdl, according to therule of the common 
law, and they (hall have a joint edate for life. 1 he fame dodrine 
was laid down by Lord Hale in King v. Meiling (r). Here then the 
children and grand-children being in tS^ at the time, they muft 
be taken to have been fo named as defcriptio perfonarum, and not 
included in the general defcription of defcendants. The intent of 
the devifor mud be confidered in connexion with the fettled rules 
of law. Blatidfcrd v. Blandfcrd (d). Now here the fird part of the 
devife is clear, and according to the legal condru£tion of the 
words the children and grand-diildren woudd take per capita. The 
latter part points to a different condru£lion, that the edate (hould 
be tranfmitted per dirpes. The two intents cannot take cffcSt co- 
extenfively. Either then the word defandants in the latter part 
mud be confined to defjpendants ultra grand-children, in which cafe 
both intents may be carried into execution as far as they are com* 
{128] patible. Ot if one mull fuperfede the other altogether, as it is 
doubtful which is to prevail, the condruclion mud be according 
to the common law rules of conveyancing ; and then the childrea 
and grand- children will take per capita. Daniel v. Uplj {e) \ and 
Taylor v. Sajer (f). As to Routledge v. Dorril (^), it was a quef- 
tion on the condrufiion of a marrriage fettlement, in which cafe 
a court of equity take a greater latitude in condruing and model- 
ling it in order to effeduate the intention of the parties for the be- 
nefit of the family than a court of law would do upon the words of 
a will I for there is no confcience in condruing a will as there is in 
refped to marriage articles. 

Holroyd in reply. Routledge v. Dorril was upon the conftruc^ 
tion of a power of appointment in a marriage fettlement ; and at 
the time of the ttdatri^'s dtath, who executed the power by her 
will, the grand-children were living : but no drefs was laid upon 
that. Wild's cafe only fliews that children being in efie at the time 
of the devifcf were capable of taking under that general defcription, 
if fuch appeared to be the intent of the devifor. But here the in- 

(«) I Viti, III. bo Gsrh/amJ v. Msyctf « P'ern. 105. At nj fate where tbe dertft 
It geoeral to children or grund- children, none (hall rake bur thoie who were io cfle at the 
thne of the teilator's death. N»rtbty ▼. Stragge^ 1 Fr, fFms, 34.1, and manj giber caftt 
cbUeded in the la(l edition, p. 342. 

{h) 6Gi. 17. (c) iFitttr,%2t, (d) iJUt.R. 319. 

(*) Lsta. ij6. (/) Cr». Efm. 74> (^) % Fm 357. 
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tent appears to be that the grand-children Ihould not take as co- igoo. 
de? ifecs with the children. The devife is not to the grand»chil- * ^ 

drcn and their iflue, but to the iflue of fuch as Ihould be dead -, and Lsgai» 
it is given to them *< fo as," &c. which (hews that they were not ^^ ^^^^ 
to take but as reprefentatives of their parents. The word de/cen- « ^'"^ 
JofOi cannot mean ultri grand-chUdr^n'} for that would be to tod olh^i! 
exclude children and grand-childreo, which is diredly contrary to 
the plain import of the words ufed. 

Lord Kenton C J^ At prcfent it appears to me that the cafe [ 129 ] 
of RoutUdgi ▼. Dorril was well decided, and that it is an authority 
in point for the conftruaion of this devife. The principal words 
to be attended to are thcfe \ " Yet nevcithclcfs fo as all the defcen- 
** daats of his faid niece Turkoton (hould together be entitled only 
•to one moiety, &c. and all the defcendants of his faid After 
«* Ligard ihould together be entitled to no more than the other 
« moiety ; and that none of fuch defcendants (hould be entitled to 
** any greater or other Ihare of the faid refpedive moieties than his 
« her or their father or mother would hav&been entitled to if living.'* 
According to the fair interpretation of thefe words no cafe can be 
put where the parent and children were to take together. If the 
firft devifees were alive, they were to take 5 if they were dead, 
thctf refpeaive moieties were to go to their refpeSive children ; if 
thcfe died, then thofe who reprefentedthem refpeaively (hould take 
inkKTo parcntum. Very proper ftrcfs has been l^id upon the words*: 
« that ttOBe of fuch defcendants (hould be entitled to any gnater 
^^9riftherjbariihzn the parent if living would have been entitled 
« to.*^ That neceffarily fuppofcs that if the father or mother had 
been living they would have taken in exdufion of their children. 
The anfwer attempted to be given to the cafe of RmttUdge v. Dorril 
w not well founded : As a general propo(ition it is clear that the 
intention of the parties to an inftrument muft both in law and equity 
govern the conftruaion of it fo far as the rules of law will permit ; 
and there cannot be a different rule of conftruaion upon the (amc 
words in the different courts. It is true the courts of equity have 
folc cognicance of trufts j but if the qucftion be fent here in the [ i to ] 
ftape of a devife of a term of years, this Court muft put the fame 
wnftmaion as a Court of equity would do upon the fame words. 
We wiU however confider of our opinion and certify it to the Lord 
vhancellor. 

Lawrence J. The word « defcendants'' cannot, as contended 
wr, be taken m exclufion of children and grandnAildren j for the 
teftator fpeaks of aU the defcendants of his niece Tarhoton and of 
tus fiftcr Ligard, which muft include children and grand-children x 
tnd then fays that «none of fuch defcendants (hall be entitled to 
« any greater or other Qiare'' than the parent would have been en- 
ntlcd to if living. 

Afterwards the following certificate was fcnt to the Lord Chan- 
cellor : ^»*«i* 

This cafe has been argued by counfcl ; we have confidered it 
and are of opinion, that Tarhoton Bramlev, and miliam BramUu 
mc grand-children of the teftator's niece Sarah TarhUn, being the 

^ children 
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l8oo. chiMren of her daughter Martha Bramlej (which Martha Bramttf 
died in the life*ttme of the teftator's widow Dorothy Bromm but 



LcoAi» furfived Thomas Henvitfon)^ took each one undivided eighth part as 
aad othwi f^ants in common in fee in the premifes, whereof tht faid teftaJ* 
Maworth ^^^ ^^s feifed in fee in pofleffion, and which he derifed to his faid 
jMd Ochen. wife Dorothy Brown for her life: and as to the premlfes whereof 
the faid teftator was feifed in fee (imple in reverfion expe&ant upon 
the death of Thomas Henvii/on, that the faid two grand-children of 
the faid Sarah Tarboton did not take any eftate hj the faid teftator^s 
will. 
[ 131 ] We are alfo of opinion, that John Hanoorth the younger, ano- 
ther grand-child of the teftator's niece Sarah Tarhoton^ being th^ 
fon of her daughter Dorothy Haworth, who is ftill living (having 
fiirvivicd both Thomas Heivit/on and Dorothy Brown)^ did not take 
any eftate in any of the premifes under the faid will of the faid 
teftator. And aUb that Ibnry Shadtuell and AtiraieUa ShadHfill^ 
Ae two grand -childred o( the teftator^s fifter jtfin Legard^ being 
the children of her daughter MirabsUa Shadnvitt^ who is ftill living 
(having furvived both die faid Thomas Hewitfon and the faid Do* 
W9ihy Brofon)p did not take any eftate in any of the premifes devifed 

by the will of the faid teftatof . 

KBirroif. 

N. Gross. 
a6dl Jmmafy 1 80 r. S. La wm enc«. 

S. Lb Blancv 



REGULA GENERALIS 

Trinity Term 40 Geo. III. {a). 

IT IS OEDBRED that, from and after this Term, the Paper Regulatioa 
' Books in caufes entered with the Qerk of the Papers of this concermng 
Court for argument on Tue/days (hall be delivered to the Lord ^f;^ ^ 
Chief Juftice and the reft of the juftices of this Court on the Satur^ paper books 
day next preceding that day ; and that thofe entered for argument '"> «*fes «i. 
on Fridays be delivered as aforefaid on the Tuefday next preceding ^'^ ^^ ** 
the fame ; with fuch marginal notes as are dire^ed by the rule 
nade in Hilary Term in the 38tb year of the reign of bis prefent 
Majefty. 

(«> This WIS OBitted ia the Report of dit lift Tcrai. 
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REGULA GENERALIS 

MUbMelmas Term 41 Geo. IIL 

Service of lT It ORDERED that, from and after the firft day of next 
wUw, *e. I fiii^fj term, no rulc$ orders or notices in »njr caufe or matter 
•viock at <Icpending in this Court (hall be fenrcd, or any proceedings or 
aigbt Ibaii pleadings delirered or ferved, later than 10 of the clock at night ; 
a»tw vaiia. j^jj ^^j^ 3^^ fcrvicc or delirery thereof after that hour (hall he nnU 
and Toid. 



THE END Of MICHAELMAS TERM. 



PriMttrs-Stritt, Lmtdii^ 
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1800. 



CouTANCHE againji Le Ruez. yX^^^lh 

'TTHE defendant was arrcfted m Trinity vacation 1799, under a Leave given 
** writ iflued againll him and feveral others, returnable in Mi- to amend the 
chaelmas term; and fpecial bail was then put in and juflificd for^^^^^Vj?" 
the defendant, and the plaintiff proceeded 'to outlaw the other it of the day 
parties named in the writ, which outlawry was not completed till ^n which it 
the fourth return of laft £^^r term : after which the plaintiff de-^^'^^'^^^"^^^^ 
livcred his declaration, entitled generally of that term, wherein iniiead oV 
was contained the ufually averment, that the other parties were ^^c »crni gc- 
outlawed. The defendant pleaded, inter alia, nul tiel record of"*^'"][*^ 
outlawry, on which iffue was joined; and thereupon a day was cord with an 
given to the plaintiff in Alichaelmas itxtn \2Si to bring in the re-**""?«"^ 
cord; on which day, in order* to avoid being concluded by ^^jj^^'^^)^^^*,' 
the produAion of the judgment of outlawry, which appeared to be dants named 
of a day fubfequent to the firfl: day ot term, to which the dechra- **" *^* ^''^ 
tion, being entitled generally, referred; the plai;itiff obtained a^^^^gdL 
rule calling on the defendant to (hew caufe why the plaintiff fliould #r i^ _. t 
not be at liberty to amend his declaration by entitling it as of a par- ^ 
ticular day in Eafter term, (being the day on which it was in faft 
delivered, and which was after the outlawry was complete), in« 
ftcad of Eafler term generally : and the Court ordered the produc- 
tion of the record of outlawry to be poftponed in the mean timc. 

Giles now (hewed caufe, inGfting that the amendment propofed 
would make the proceedings ftill more irregular; for according to 
Smith V. Mulier{a)^ the declaration ought to be entitled of the 
term when the writ is returnable^ although not filed till a.tcrnv 
fubfequent ; and therefore the amendment, if any, (hould be to 
entitle it of a time prior inftead of fubfequent, according to the 
prance of the Court, from which the plaintiff had deviated in 
the firft inftance. IJut at any rate the application to amend came 
too late after the expence of all the pleading was incurred^ at lead 
except upon payment of all the cods. 

{a) 3 term Re^. 67 4^, 

Vox.. L L H(rveff, 
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1800. llwell^ in fupport of the rule, faid, that the amendment prajed 
for was according to the truth of the fa£l ; and cited Synondi v. 



CouTAK- Parmtnter and anetber {a) as in point. To which 

-t-!i» 27^ ^^^'"^ agreed ; and added, that as t^c day on which the 

tK^RuEf. oeclaration was delivered now appeared to be matrrial, which pro* 

[.135] bably did not appear when it -was firft drawn and entitled, there 

could be no obje£lion to amend the title of it according to the 

truth and jufticc of the cafe. Therefore they made the 

Rule abfolute (£> 
on payment of the cofts of the amendments 

{a) I W//. 7«. 

{b) la Dtcktnjon ▼. Piaifteiff 7 Term Re^. 474. the Court gwe leave ta tmend a cecordt 

^ by \o(tnw.f » fpeclal inemorandum of tbie day wktn tlic pbtnritTs bill wm filed, after a 

lArrit ofrnrr br( ught. Airen>^ir)entsof 'his nature «ie Allowed orrrfufed in ib* dikrrtioa 

of the Cowt, icctiiding as they are coodocivt or aoc «« the eodt of juftice. Mtjt t. Th* Mmym 

&(, t/Crsmfundg Jk 703^-5. 

Tmelifajf 

Jan. 17th. Myrtle againfi Be a ve r. 

A Qv^uan ttHIS wa8 an a£lit)n for goods fold and delivered, tried befors 
of a tn^ip, 1 ^^^^ K^yon at the lafi Summer Aflizcs at Z,«iv/. The dc- 
Cine of bis feodant was Major and Lapta:n of a troop in the Hants rf*giment 
ablence,aad of Fencibfc Cavabry. The defendant was a butcher zt Bri^iton^ 
^^jj*^*^ where the troop was quartered. The adion was brought to re* 
ic in the ac- cover the valuc of meat furninied for the ufe of the troop between 
tuaicom- the Qfth of January and the 22d of February i8oa Previous to 
anTbu whom ^^^ ^^^^ m<iniioned period the defendant had the command of his 
theoidartftif owntroopat Brighton^ and had employed a fevjeact in the troop^ 
fubfifteoce q( fj^^ name of Bedford ^ to a£t as his clerk in providing for the fub- 
aod'tbe fub> fiftc^ce of tl>c troop, which it is the duty of the Captain to do \ 
fifteiKc and under the defendant's orcjers Bedford had from time to time 
mr^yisi*. given orders for and fuperintended the delivery of the meat; and 
"Qolttn!^ while the defendant r<;malncd with the troop he bad himfelf re- 
nent, is not gularly paid the plaintiff his bill monthly \ ^nd the account wat 
/***f*bfft*^ admitted to be fettled up to the 24th oijanuarj. At that period 
ence^fur.* ^^^ defendant * was detached with a (mail party to command 
riifhcd tothe at Arutidel^ about 20 miles oflF, the greateft part of the regimcot 
^w-'^tt"*'' 'C"*^*'^^'^g ^ Brighton under the command of the CoIobcL On 
entitled to a ^^^ defendant's departure the a£tual command of his troop devolved 
pro/it upon upon Mr. Hunt the Firft Lieutenant, though they were dill fub- 
ld^>n"hf"" i^^ ^^ ^^^ defendant's military orders, and all military reports and 
accounr.and T^turus of the troop were made firif to him, and from him to head 
the troop quartets. After the defendant's departure from Brighton fcf jeant B^d^ 
tinued^'d y^''^/ received his orders fiom Lieutenant //«/// for the fubfittcncc 
his mintar^ ^^ ^^^ ^^"» ^"^ received money from him for fuch purpofes, and 
•rdcfi. was employed by him, as he had before been by the defendant 
*L 13^3 when he was prefent, to give orders for and fupeiintcnd the dcK- 
very of the meat, which he did in the fame manner as before*, but 
it did' not appear that fuch change of his authority was made 
known to the plaintiff, who continued to fupply the meat as be* 
lore. On the 20th of Ftbruary^ and before the ufaal tim« for 

icuUng 
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fettling the plaintifPs bill. Lieutenant Hunt, who befides his com- 1800/ 
mand in the troop was alfo paymafter of the regiment, abfconded. 



^thout fettling any of his regimental accounts, and leaving this Myrti** 

demand among others unfatisfied. It appeared to be the courfc of '^"^ 

the ferfice that a certain allowance is made by Government to the 

Captain of every troop for the fubfiftence of the men, upon which 

Be derives an allowed pfofit to himftlf, and to which he was ftiJl 

entitled during his abfence on the detached command at. Arundel. 

This fubfiftence money is liTued eVerf month from the agent of 

the regiment to the paymafter in advance, by whom it is paid 

Dver tothe Captains of troops, who draw upon the paymafter for 

it at their pleafure. The agent of the regiment regulates the 

amount of the monthly ifluc to the paymafter by the mufter-roUsi [ 137 1 

and the bills which have before been fent in, and thefe are figned 

bylhe captain of the troop while he is in the a£lual command j 

but during the period in.queftion, in which the plaintifTs bill ao* 

crucd, returns of this nature were figned by Hunt and fent into 

the pay-ofTKcf': and this allowance was in- the courfe of the fer** 

Vice received by Hunt, but was not in faS paid over by him fo the 

defendant dating the period that he was in the a£lual command 

of the troop* The paymafter is recommended by the colonel of 

the regriment, and apptoved by the king^ to whom he gives a 

bond to perform the duties of his office, and account faithfully^ 

stnd to repay the furplus if any in his hands. For fome days, at 

the latter end of January and beginning of February, the Colonel 

Was abfent from the regiment, and during that time the principal 

Command devolved upon the defendant, as Major and next in fe* 

tiiority, who came over to and refidcd at Btighton^ but Hunt ftill v 

continued to bare the a£lual command of the defendant's troop. 

Lord Keayofi was of opinion at the trial, that the defendant waa 

not anfwerable \ he not having ^cen in the command of the troop 

during the whole period within which the goods were fupplied^ 

but Hunt having then the aflual command % and the goods having 

been ordered by Bedford^ afling at that time under Hunt*s autho-* 

tity 5 and Hunt having received the money from the agent for this 

Eurpofc, and having given bonl to account for it •, and the returns 
aving been made during the fame period by him to the agent, by 
which the iffue s of money are regulated. But a verdift was taken 
fcf the pUiiitifF^ with leave to the defendant to move to enter a 
Donfuit, if this Court (hould be of the lame opinion with his 
Jordlhip* 

Shfpierd ScTjt. accordingly obtained a rule nij for this purpofe f I38 J 
laft term ; againft which 

Garrovff Adam, and Alarrynt, now (hewed caufe. The Cap* 
tain of the troop is the perfon by whom the orders for providing 
fubfiftence for the men are regularly iffbed. Bedford Was ap- 
pointed by the defendant as his agent for this purpofe in the firft 
loftancC) and the fame perfon continued to give the orders during 
his abfence. The plaintiflF had no reafon for fuppofing that Be£^ 
fird was a£ling under the command of another : there was no no- 
tification of any fuch change to him, The defendant was not fo 
bx removed at Arundel from his fituation of refporifibiKty as to 

L % have 
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i&oo. hive loft the command of hiq troop. Though abfent at other 
quarters a few miles ofT, the troop was -ftill virtually imder hi» 



MyiTt-c command ; for all military reports and returns were made to hin> 
a^uii^ as Captain. But, what, is of moft importance, he was ftill en- 
titled to receive the emoluments arifing fri)m his command, part 
of which accrues from thefe very payments. Subfiftence money 
is paid in advance by Government ^ and therefore it was in the 
defendant's power to have obtained the money for the period in 
quelbon from the paymailer; it appears that he was in command 
zt Brighton after the time: when it'muil have iifued to the paymaller, 
and if le old n<*t obtain it, it was his own laches* 

Lord Kenyon C. J. It is an undifputed fa£l that the defen- 
dant was nor in the a<nual command of his troop during any period 
of the time when this demand accrued \ but the command had 
devolved upon another officer wlio was next in feniorit/. The 
defendant neither gave the orders for the provifions, nor had he 

E 139 3 s^ny authority to do fo. It is true that the ferjeant aded at firft 
by the defendant's orders \ but he is not to be coniidered as the agent 
of a private individual \ it was plain that he acled as agent for 
whatever officer happened to have the command of the troop* 
The defendant has never received any money from Government 
for this purpofe ; but the money was received by Hunt^ who was 
next in command as well as paymaller, and by whom it ought to 
have been paid over. So that on the whole there appears to be 
no p^round for fixing the defendant with a liability in this cafe. . 
Per Curiam^ Judgment of nonfuit to be entered. 



ytfV.Tjib. • Etherton againji Popplewelju 

Trefp^fsiiss npRESPASS for breaking and entering the plaintiflTs dwelling- 

fs*'"^ • houfe, and continuing there for three months, and expelling 

ubooo' the plaintiff therefrom, and taking and detaining his goods in the 

IP 'icing a houfe for the fame fpace of time. And a fecoml count for the 

r-ot u/**d ^fpo''^2tion alone. Plea not guihy. At the trial before Thfomfon 

the plain- B* at the laftaffizesat IVtils^ it appeared that the plaintiff was tc* 

tift • family nant of the premifes to the defendant under a holding originally 

f-ffion^^" fromZ/^J;?-^^ \^gOJ at an annual rent of three guineas, which by 

kept the an agreement in writing was refcrved quarterly; but before the 

premifwoa year 1 798 thc rent had been agreed to be raifed to fivc'guineasj 

J^^^**^H|* under what terms did not appear. On the loth of March 1800 

poumied the (the plaintiff having before abfconded, and no rent having been 

^iftreft. paid fmce the preceding Lddy^y) the defendant accompanied by 

the tything-man entered the plaintiff^s houfe, in which his Wife 

E 140 ] ftill remained, and feized his goods under the following notice : 

«* John Ethertotty take notice, that I have this day feized and dif- 

f< trained the goods and chattels hereunder fet down, which are 

<* to remain in a houfe fituate in the parifh of Street^ in the county 

V of Somerfety which you rent of me, for thc fum of 6L 6s., being 

«< for the rent of thc faid houfe due from yon to me on the 25th 

« day of March s and if you do not difcharge the faid rent and 

** charges of diftrefs, or replevy t}ie faid goods ahd chattels withio 

#1 « five 
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<' fire ^zys from the 25/^ ^ March enfuing the date hereof the fame i8oo» 
** will be appraifcd and fold according td the aft of parliament," 



&c. Dated the loxh. March i8oo, and ii^ned by the defendant Ether roct 

and the tything-man. Then followed an inventory of the goods, ^? ""^ 

viixh a charge to the plaintiff at his peril to remove them before wsX*^ 

the day of fale. The goods were not in faft removed from the 

prcmiles, but the defendant afterwards turiied the plaintifPs wife 

out of the houfe, and locked it up, and kept the key. On the 30th 

oi March the plaintiff having returned again paid the defendant 

five guineas for a year's rent due the Lady-day preceding, and one 

guinea for a calf; and at the fame defired to have the key of his 

houfe again ; to which the defendant anfwered, that he fhould 

come to his houfe, where he ihould be back in a quarter of aqi 

hour. The plaintiff accordingly went there, and having (laid an 

hour and a half, and the defendant not returning, he went away* * 

In a day or two afterwards, however, the plaintiff was proved to 

be in pofftrffion again, but at what time he went in did not exadlly 

appear. It wasalfo proved, that previous to the loth oi March, 

when the diftrefs was made, the defendant had faid, that the 

j>]aintiff owed him nothing but a year's rent and a guinea for a calf 

and that he fhould feize^ for the whole; and being told that he 

would do wrong in feizing for the calf, he anfwcred, that he f 141 J 

(hould feize for the whole, as no one would take the plaintiff's 

part. 

It was objcflied at the trial by the counfel for the defendant, 
that the increafed rent of five guineas muil be deemed to be pay- 
able quarterly, as the original rent was fo refcrved ; and that 
therefore three quarters of a year's rent being due at the time of 
the diftrefs, the diftrefs was lawful; and th.it if the plaintiff had 
any caufe of aflion for the excefs, he fhould have brought an ac- 
tion on the cafe, and not an acHon of trefpafs. The learned 
Judgf*, however, would not nonfuit the planitiff, and the jury 
gave a verdift for the plaintiff v»'ith two guineas damages ; the de- 
fendant hiving liberty to mpVe tlie court to enter a non-fuit if they 
thought the prefcnt f^Drm of action wrong. Such a rule was ac- 
cordintjly obtained in the laft term, againfl which 

Bond WIS now to have'fhewn caufe. But the Court afked the 
defendant's counfc 1 what objc£lion could be made to this form of 
a£lion for the exctfs of which the defendant had been guilty in this 
tranfa£lion, in turning the plaintiff's wife out of poffcffion and 
keeping; poffcffion of the houfe even after the rent was paid. 

Gihh in fupport of the rule. By the flat, of Murlbridge [a) dif- 
trcflcs mull be rcafonable, and not exceffive ; but the only remedy 
for any excefs in making them is by an aflion on the cafe foiinded 
on the ftatute, and not an a£lion of trefpafs {b). Now here the en- [ 14:1 1 
try was originally lawful for the purpofc of diltraining for the 
three quarters rent in arrear ; and what followed was confequen- 
tial to the firft aft ; . nd however irregular, it is only the fubjedk 

{h) Huubiui V. Chamherif i Burr, 590. So in Lynne t. Mocdtyt Fitzg* 85. ^0/S 
A Stra, 851. where it wds holdea thic trerpafs would not lie for an exceilive diilrefiiy be- 
caaife the firft entry was lawful ; and, fay the Court there, ♦*• Here is nvth\ngjubjequent /• 
•* make it a treffajs^ as tbett it Vfiut the dflrtft is ahujed^** 

L 3 matter 
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iSoo** matter of an a£lioa on the cafe, and not of tirfpafs. The com^ 
tintiing in pofleffion, and turning the plaintiff's wife out of door»» 



l^TB&i-roii were done with a view of better fccuring the diilrc(&, and ii^ 
afsh/ furtherance of that obje£k onljr. 

%^l^^*' ♦ Lord KiNTON C. J. No anfwer can be gi? en to the a£Uoa of 
trefpafs for the excefs of the defendant's condud in the fubfequeiit 
part of the tranfa^lion, in turning the plaintiff's wife out of pof«* 
fe(Don, which (he held for her htifband. If the qocftion bad <Uv 
pended merely upon the extent for which the diftrcfs was declarc4 
to be taken at the- time, it might have admitted of a different coar 
fideration ; for certainly the party would not have been condu^d 
by that declaration ; for a perfon may diftraio for one thing, and 
juftify for another (a). Here the parties are at iffue upon the pU^ 
of aot guilty } there is no new alBgnmcnt, and fo no queftion upoi| 
that ground can arife ; and we cannot fay that the defendant has 
pot l^en guilty of a trefpafs upon this evidence. 

Grosb» J. The defendant not only turned the plaintiff's family 
out of poffefEon at the time, but continued in poffeffion of tl^ 
lu>ofe even after the rent was paid. 

Ftr Curiam^ Rule difdiarged^ 

(«) Cnwtbtr v. Rtmh^Ufm^ 7 tern R^, 654. 



tl43] _— 

j^'tio^ The King againfi Waddington. 

Ofemaai A ^ information was filed, by leave of the Courts againft the 
tmm'.mUw. ^ defendant, containing feveral counts; the firft of which 
?. Spreading charged, that he on the apth of Marcb 1800, at Worctfter^ &c« 
tumours wickedly intending to inhance the price of hops, did fpread diveia 
foinhaocs rumours and reports with refped to hops, by then and there openly 
tiie price of and wickedly, in the prefence and hearing of divers hop^plantera 
fceirin" cf* *"^ dealers in hops and others then being at W^rcefler^ &c. de- 
bop-piantert, claring and publithing that the then prefent (lock of hops w^s 
dealers^ and nearly exhaufted, and that from that time there fbon would be a 
^^ck «f fcarcity of hops, and that before the hops then growing could be 
liopt wat brought to market the then prefent (lock of bops would be ex»> 
aevij ex- haufted ; with intent and defign by fuch rumours and reports to 
^^^ere^ indttcc divcrs perfons unknown then prefent, being dealers in hops, 
vould be a and accuftomed to fell tfbps, and having large quantities of bop4 
Icardtj of for fale, not to carry or fend to any market or fair any hops for 
^mh'io^t ^^^* ^^^ '^ abftain from felling fuch hops for a long time, and 
to induce thereby greatly to inhance the price of hops ; in contempt, kc. to 
tbcffl not to the cvU example, &c. and againft the peace, &c. The fecond 
fcoj^tomar- Count ftated more generally, that the defendant at the day and 
kct for fale place aforefaid, wickedly intending and contriving to inhance the 
'5*^ price of hops, did openly publiih and fpread divers runu>ur« aad 
^^j reports with rcfpedl to hops, to the tScCi following, (viau) that 
cready to the then prefent ftock of hops was nearly exhaufted, and that there 
lihaoceibe ^quIJ foon be a fcarcity of hops, and that before the hops then 
^"t^Vjj^ crowing could be brought to market the then prefent ftock of hops 
iLcb'Sr* t'*^J would be exhaufted ; with inteot by fuch rumouis and reports 
auNiii fcaodly viiii ialott to lahtt^e thi fiksof h^ 
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M afere£&id to uihance the price of hopsi in contempt, &c. The third 1 800. 
chirged, that thedefendant unlairfally endeavoured to inh;)ncc 



the price of hops by perfuading and attemptuifi; to pcrfuadc divers The Kma 
perfons dealing in hops and accuftomed to fell hops^ and having ^,^f^ 
brge qaaatittes of hops for f&lci not to go to any market or fair ^«„" 
wttk any hops for fale, and to abftain from felling fuch hops for a 3. BodM- 
kmg time, in contempt, &c. and againft the peace, &c. The j^u"»»« » 
£Mrth count charged that the defendant unUvirfully cngroffcd and j^|*c?by^. 
got into his hands by buying a certain Urge quantity of hops, viz. foading di- 
100 pockets of hops of one >^ G. (and fo on of above 30 other »«" dealers, 
per(bns» naming them), at certain Urge prices, vise. 15/. for each ^^blk^ 
too twt. with intent to re-fell the fame for an unr«afonahle profit, hops co mar* 
mmd thereby to inhance the price of hops. The fifth count charged, ^^ .•"^'^ 
that the defendant got into his hands a x'ertain Urge quantity, viz. feUiog for^t* 
3700 pockets of hops by contracting with JV. G. (iind many other long time. 
perfons, naming them) to buy and take of thom the fame, by 4 ingromng 
perfuading and procuring them to fell and deliver to him the faid Jf^^^^/^" 
quamtity of hops at certain large prices, viz. 13/. for every hun- hyhujtn^' 
dred weight which Ihould be delivered to him on the 3d of May f*om m$ny 
Chen next following, and 14/. for every hundred weight delivered JJ[^^„"*" 
to him on the 19th of faid May^ and 1 5/. for every hundred weight name, cerL 
delivered to him on the 31ft of the faid Alayg wich intent to re»fcll tfinqoanti* 
the find hops for an unreafonable profit, and thereby greatly to i^J^^^^^. 
inhance the price of hops. The fixth count charged, that he got fell the (amc 
into his hands another larjjc quantity of hops, by contracting for Jww ««»««•• 
the purchafe of a certain quantity from a variety of perfons named, fic^'i^^^'*** 
at certain large prices, with intent to prevent* the fame from being thereby to 
brought to market for fale, and to re-fcll tlie fame for an unrea- «n|»*occ tb« 
ionahJk profit, and thereby greatly to inhance the price of hops* J'!!*' 
The {inrcnth count charged, that tlie defendant bought and caufed \l^^ ^ 
to be bought and got into his hands a certain large quantity of ^'atisg'thfe*' 
hops, by buvingof one W. G. a certain large quantity, viz. 500 cwt* particular 
(and fo of above twenty other perfons) with the like intent as in "^"^•^•* 
the laft count. The eighth count was to the fame cfFc£l as the ^j^J?^"' 
-laft, alleging only the intent to be, to refcll the hops for an cxot'- haruta large 
hitant profit, and thereby greatly to inhance the price. The ninth quantities, 
count charged generally, that the defendant unlawfully engrofifed j^' ^^^^l 
and got into his hands, by buying of divers perfons unknown, riourperfonl 
divers large quantities, viz« 500 tons of hops, with tlie like intent for thepur« 
as Uft mentioned. And all the counts laid the offence to be ia -^^[^^ 
contempt of our Lord the King and his laws, to the evil example prevent th« 
of all others, &c. and againft the King's peace, &c. <««« ^ios 

Upon this information the defendant was convidlcd before Li ^^^ ^^ 
BImw J. at the laft af&zes at Worcefier after a very long trial, and to re-fcU at 
waa brought up in Michaelmas term laft to receive tlic judgment «nunreafoft. 
of the Court. On that occafion it was intended by the defendant's "^^^^^^ 
*coaolel to move in arreft of judgment, of which they had given greatly to 
notice; bat when the matter was about to be argued, the de- inhaocetba 
Jiendaitt, who v|bs prefent in court, defired to wave all obje^ions ^'^ . 
in arreft of judgment 1 in confequence of which his counfel fug- \i^V^^, 

Ihi vicfa like kiimt.*--S. BuyiBg like qontttiet with latent to nMX at caarbitant profit, Ac—9. U» 
IpwfiiU/ CPfiQffioi, b; bajiiig U^ ^u^atitita with like iatsoU 

L 4 gcfted. 
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i8oo. gefted, that the fame arguments which might be urged in arreft of 
judgment would in another fhape avail the defendant in mitigatioil 



The King 



arainfi^ of the fcHtence ; and they were proceeding to model their addrcfs 
Wadd'sq- accordingly. But 

TON. ne Court faid, that although the defendant had thought proper 

C M^ ] ^^ wave any objection in arrell of judgment, yet if upon a reviewr 
^ of the whole cafe they were fatisfied he had not been guilty of znj 
offence, they (hould not give judgipent againft him. According 
to what had been faid with great wifdom and juftice by Lord 
Mansfield^ in the cafe of The King v. Gwgh (a\ on a qucCttoii 
refpe£ling the propriety of granting a new trial in a criminal cafe^ 
where the motion had not been made within the regular time ; 
that if the defendant could (hew that he had not been guilty of 
any offence, it w^s never too late to take advantage of it; and that 
the Court would infltfl no punilhmeut if there had been no offence. 
They therefore f*xpre(red a defire to hear any arguments in whatever 
fliape urged which went to do away the offence altogether. 

In confequence of this intimation, the arguments aftermentioned 
at the bar, though not urged regularly in the form of a motion in 
arreft of judgment, yet in effect took the fame courfe. And after 
Le Blanc J. had reported to the Court the evidence given at the 
trial ; which it is not neceffary here to detail, efpecially as the 
material fa£ls appear upon the face of the indi£lment, and the fub- 
ilance of the general proof is dated in the judgment which was 
afterwards pronounced againft the defendant; 

Law, Dauncey^ ^^g^^y* and Peake^ in the courfe of their 
adclrefs to the Court in mitigation of punifliment, urged 
the following arguments. The fads charged againft the 
defendant never conftituted any offence, even previous to 
the ftat. 12 Geo. 3. r. 71.; but if they did, the offences 

[ 147 ] ftated iti each count and all others ejufdem generis were done 
away by that ftatute, which went to repeal not merely the parti- 
cular a£ls of parliament therein enumerated, but the whole fyftem 
of laws rffpefling foreilaliing, regrating, and ingroffmg. The 
a£l of the 5^6 Ed. 6. c. 14. is fuppofed to defcribe what the 
common law was in thffe rcfpe£ls, and that defcribes (h) an in- 
groffer to be one who *' flnll ingrofs or get into his hands by buy- 
** ing, contradVmg, or promife taking, (other than by demife, grant, 
•* or leafc of land or tiche,) any corn growing in the fields, or any 
** other corn or grain, butter, checfc, fifli, or other dead viBuals 
« whatfoever, within the realm of England^ to the intent to feJl 
« the fame again." To conftitute the offence therefore with which 
the dt-fcn <ant is charged in the fourth and fubfcquent counts, 
the ingrofling muft be of fome commodity which conftitutes 
viciuals. But hops have been exprefsly adjudged to be no vi£lua)s 
within the meaning of that ad, upon a reference to the Judges in 
the 20 Jac^ I., as was faid by Roi/e C. ]• StyL 190. ztid Rex v. 
Maynard, Cro. Car. 231. (Lord Kenyan ob(erved, that that rcfo- 
lutiou was before the ftat. 9 Ann. c. 12./. 24. ha^ prohibited com- 
mon brewers under a penalty from ufing any other bitter than 
hops in brewing beer: fmce which time at leaft it was impoffible 

to 

. - - (ii) Vide D»ttil 797, Z. {k) J. 3. 
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to fay that hops were not a viftual.) The fame thing is repeated, 1800. 
and the fame authority is cited by Lord Chief Baron Comynsy in the 



4th vol. of his Digeft 69. tit. Jufliees of Peace-^IngroJftngs which The Kinci 
work was compiled after the ftatute. And the fame matter is to ^^'""^ 
be found in all the abridgments fince that period ; and in i Hawk, ^^j^. 
P, C, c. 8o,yi 17. It is not indeed inferted in 3 Infi. 195. in the 
chapter on this fubjed; but that work is defective in many re- [14^ 3 
fpeds. But however doubtful this cafe mijjht have been before 
the repeal of the ftat. 5 & 6 Ed. 6., and certainly there had always 
been much fluctuation of opinion as well upon the definition of the 
offences themfelves therein defcribed as upon, the policy of the 
laws againft them ; at any rate thofe doubts were intended to be 
removed, and the whole fyftem of this branch of law altogether 
done away by the aft of the 12 Geo. 3. r. 71. This is mod appa- 
rent from the refolutions of the Committee of the Houfe of Com- 
mons, to whom it was referred by the Houfe to make a report 
upon thefe laws \ in which Committee are to be found the names 
of fome of the moft enlightened ftatefmen of the age ; and by them 
it was rcfolved (fl), "that the feveral laws relatyig to badgers, 
" engroflcrs, foreftallcrs, anti regrators, by preventing the circula- 
•* tion of and free trade in corn and other provifions, have been 
"the means of raifing the price thereof in many parts of this 
" kingdom. 2dlyi That the Houfe be moved for leave to bring 
" in a bill to remedy the evils occaftoned by the /aid laws,'* It was 
thereupon ordered by th Houfe nemine contradicente, *' that 
*' leave be given to bring in a biW for remedying the evils occa/toned by 
•* the laws now in being relating to badjrers, engroflers, foreftallcrs, 
••and regrators." The preamble of the ftat. 12 Geo, 3. r. 71. 
which followed thereupon, alfo ftating; that the reftraints laid by 
feveral ftatutes upon the dealing in corn, &c. and fundry other 
fofts of viftuals, by preventing a free trade in the f aid commodities y T i^qT 
have a tendency to difcourage the growth and enhance the price, 
a mode of reafoning which ftrijces at the whole fyllem of thefc 
laws; then proceeds to repeal feveral leading ftatutes by name, 
amongft others that of the 5 & 6 Ed, 6. c, 14., which was fuppo- 
fcd to be declaratory of the common law itfelf, and all atls made 
for the better enforcement of tl^e fame ; being, as the le^iflature fay, 
detrimental to the fupply of the labouring and manufafturing poor 
of the kingdom. The legiflature then did not confiJci the praBices 
againft which thefe laws were made as the evil, but that the laws 
themfelves were fo. They ftate that ihe rejiraints laid oy thefe 
ftatutes were detrimental to free trade, and to the fupply of the 
poor. It is clear therefore that by the repeal of the ftar. 5 & 6 Ed. 
d» they concluded that they were repealing not merely the letter 
but the fpirit of the law: for otherwise it was nugatory to repeal a 
ftatute taken to be declaratory of the common law, if the fame 
reftraint were to prevail after the repeal of the law as before. And 

(4) C««. Jturn. V9I. 33. p. 590. Thefe reMutions were fi-ft reported on the 8th of 
ApfU 1767, from the Commifee who were appointed to confiJer of the ia<<vi relating to 
badgfrr, engroflersi foreftailert, and rrgralurs, and to report their opinion to the Houfe^ 
which of the fame were fit to be coaiinued^ aoBeadcdi or repealed* They were again re-' 
tivid 00 the i^th Qi March 1772. 

according 
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iSoo. according to Hardr. 2o8. which cites varfoiis pafflsigci from Pl&m* 
den, that which is takea to be within the tnteot of ao aA, which 



The King the Judges are fometimes to colk£l from the occafioa and ntce(ittj 
K^fi of enaQing it, i$ equivalent to what is within the expreis words* 

' Toif* ^h\% wae fo confidered in a cafe of lyiUiams q. /. v. Wat^Ms in 
1797, before Lord Chief Juftice Eyn in C. fi«t which was an 
adlion for penalties on the ftati 25 Ed. 3. ^. 4. r. 3. (ao a£k not 
mentioned by name at leaft in the repealing zQt of the i^ Gji*. 3.) 
for foreftalling cattle coming to SmthfieU market* His Lofdftup 
however faid it was his opinion, and had been fo confidere4 bf 
many learned men, that all the laws relative to foreftallipgi &c« 
were repealed, as well thofe which were omitted as thofe fpsciaily 

[ 150] included in the z£k of the la Geo. 3.: and that if the pUiimiff's 
counfel thought otherwife, he would fuffer a verdiA to be taken 
for the plaintiff in order that the opinion of the court m^htbc had 
upon the fubje£l: but there was no reCftance to his Lordfliip's 
opinion, and the plaintiff was nonfuited. {Le Blanc }* bid^ he 
did not know under what particular circumftaiices chat cafis 
paffed*; but to his own knowledge there were feveral other qui 
tam adions upon ftatutes of this defcription which were not ia« 
eluded in the repealing h€t of the 12 Geo, 3 , upon which reco* 
vcries were had upon trials before the fame learned Judge | which 
(hewed that it was not his opinion that all the laws in pari materia^ 
though not named in the repealing a£l, were by implication re* 
pealed. And therefore there was probably fometfaing elfe in tht 
cafe alluded to than what the note purported.) 

The defendant's counfel then took objedions to the particular 
form of the counts. As to the fird and fecond counts, charging 
the defendant with having fpread rumours to enhance the prtos 
of hops, the lumours are not dated to he /a//i^ which is eflentisl 
to the offence. In 43 Ajf.pL 38. it is laid to be in deaH rf thifto^ 
p!e. Bro. LuUdmenU pi. 40. Prefentment^ pi* la. It is true that 
Lord Coke in the 3 Infi. 195, 6. defcribes the offence without that 
qualiScation ', but the omiflion is fupplied in exprefs terms by 
Serjt. Hawkins in the i vol. P. C. c. 80./ i., who (Utes the ofence 
to be the endeavouring to enhance the common price of any mcr* 
chandife, and gives as an inftance, the fpreading oifalfe rumouri* 
At lead therefore it fliould have been dated, that in fa^ the price 
of the commodity had been raifed by means of fuch rumours. As 
to the third count, (which applies alfo to the two 6rd,) it is not 
r 1^1 ] dated that the perfons whom the defendant endeavoured to per* 
fuade not to bring their hops to market for fak, were perfons 
bringing or about to bring their hops to market. In Aoi's cafe 
{a) an indidment for foredalling was quaflied for this defers 
which by a parity of reafoning applies equally to this cafe. As feS 
the fourth and fubfequent counts for engrofling, it it not dated 
that the defendant bought the hops for the purpof^ of re-felUi^ 
them in grofs, without which there is no offence. The policy of 
the law in this refpe£t was to prevent perfobs buying up large 
quantities! in order to fell again in large quantities which neccffarily 

(«} s UZi it^. 4ai. 

lenda 
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ieods to enhance the price of the commodity. And this agrees with 1 8oo. 
ivhat is faid in 3 //j^. 196. i HawL P. C. c. 80. /. 3. and 4. Ccmt* m 

Dig. 68.9 but it never was nor can be deemed an offence to buy in The Kinq 
gTods for the purpofe of felling again in retail, which for aught ap- '*i^"'ft 
pears was the defendant's intention ; although the price of the com- ^^^^ 
modity muft from the nature of the thing be thereby increafed ; for 
the individual cenfumer cannot be ferved in any other manner. It 
is true that the lad mentioned author fiiyS} that an indidment fot 
buying el intentione ad revendendum is fuflicient, and that after 
verdi^ it (ball not be intended of a re -felling by retail: but the 
avtborities cited by him of Cro. Car. 315. and Jones 320. do not 
warrant the poCtion: for the objeflion w<)s not that the defendant 
migbti for aught appearing to the contrary, have fold again by retail, 
but that he might have fold again at reafonable prices, and fo no 
ingrofling Which was the obieQ.ion over-ruled. Befides, there is 
tio quantity fpecified on the face of the information, out of which 
the defendant purchafed the number of pockets of hops charged 
therein^ which ought to have appeared. For engrofling is a rela- [[ 152 j 
tive term, and muft mean getting either the whole of any com- 
modity, or at lead fo much of it as to prevent others from fupply« 
ing their wants in the common courfe of trade. Now here, in 
laQ, the defendant did not purchafe above a fifth part of the exift* 
ing commodity at a fingle place, {Worcefieri) viz. 1000 out of 
{OQO pockets} whereas the^uantity engroflcd ought to be fo much 
88 will affe£l the confumption of the whole kingdom^ (Lord 
Kenjon C. J. That is a queftion of faA which the |ury have de« 
cided againft the defendant. Lft Blanc]. May not fcveral perfons 
be guilty of engrofling at the fame time, though without any con- 
nexion with each oiher ) whofedealings altogether may ^StGt the 
general confumption i And yet the fame aufwer might be given 
to each cafe,) 

Erjkine^ Garrcw, Giiis, Milles^ Manley, Scoit, W. Jachfon^ and 
Harrifonf for the profecution. It is clear from the opinion o£ 
Jjord Cdu in 3 Injl. 195. and from all other general writers, that 
foreftalling, engrofling, and regrating, were crimes at common 
law^ and not created for the firft time by the ftat. 5 & 6 Ed. 6. c* 
14.} and indeed the ftatute itfelf fpeaks of them as ofiences known 
before. And therefore when that and other ftatutes by name were 
repealed by the ftat. 12 G0O. 3.^. 71. it left the common law un- 
touched, and only took away the particular penalties fuperadded 
thereto. If the ftatute of Geo. 3. had been intended to take away 
the common law, it is more natural to fuppofe that it would have 
declared fo in terms» or at lead it would have been conceived in 
more general words of repeal* On the contrary, it is confined to 
the repeal of particular ftatutes enumerated^ and omits fevera) 
other Itattttes paflTed in pari materia, which it appears have been 
put in are fince the 12 Geo» 3. One of thefe is the ftat. 15 Car. 2* [ 153 3 
f* 7* which prohibited the buying of corn to fell again, and the 
laying it up in granaries when it was above a certain price; which 
^e legiflature themfelves have recognized as an exifting ftatute 
fince that period, having ezprefsly repealed it by a late ftatute, the 

3» Q€o. 3. f. 30*/ 2. The reafon wbj fo little is to be found in 

the 
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• * 

1 8oo. the books concerning the common law upon this fubjed is, becaufe 
from fo early a period as the 5 & 6 Ed. 6. profecutions for oflfcoces 



The Kino of this nature were framed with more facility and certainty upon 

Vft^^^f a- ^^^ ftatute pafled at that time. It is immaterial to conflder whc- 
ifoji. * ther hops be a visual or not, (although fince the ftat. 9 Anru^ c. 
12. Jl 24. made it a neceflary ingredient in beer, there can be no 
doubt that it mud be now fo confidered, even if general ufe had 
not before made it fo ;) for the common law oflFences charged ia 
the three firft counts extend as well to pradlices to enhance the 
price of any other merchandife as of viduals. With refpe<^ to 
the quantity engrofled, it was not neceflary to fpecify particularly 
the relative proportions. The offence itfelf confids in buying up 
indefinite large quantities of a commodity for the purpofe of re- ' 
felling it ot an unreafonable profit, and thereby to enhance the 
price at market. This may be done in a variety of ways ; there 
may be an ingrofling, whether the quantity be more or lefs: that 
muft depend upon circumftances of which the jury alone can 
judge, and they have found the fa£t againft the defendant. But 
the offence is of a larger and more general defcription than the 
argument for the defendant afiumes it to be; for any fort of 
praAice, of which feveral are dated in the information, done with 
intent to raife the price of a commodity in a public market, is of 
itfelf a mifdemeanor at common law, being an attempt highly 

V '54 1 immoral, and attended with great public mifchief. The Spreading 
rumours whether true or falfe, if done with a mifchievous intent 
to procure a public detriment, is indiAable upon general princi* 
pies of law; in the fame manner as publifliing a libel, how- 
ever true the fa£ls Rated may be. So in Mr. JoUiffe*^ cafei(<>), be, 
was charged in a criminal information with endeavouring to pro« 
cure an appointment of certain perfons to be overfeers; an a£l in- 
diffFerent in itfelf; but the criminality lay in the intent, which was 
charged to be in order to derive a private advantage to himftif from 
fuch appointment. And there it was not dated tha^t the appoint^ 
ment was actually made. At any rate, if the truth of the rumours 
here were matter of judification, it lay upon the defendant to prove 
it in his defence, to whom it mud be bed known, and forms no 
part of the charge in the fird indance. 

Lord Kenyon C. J. then faid, that the Court would take into 
confidcration the particular obje£iions which had been made to the 
information; but for the prefent he would deliver the opinion 
which he had formed upon the general qucdion; which he did in 
fubdance as follows: Notwithdanding the turn which the argu- 
ments have taken, and though inform there is no motion in arrcft 
of judgment regularly before the Court, yet it is very evident that 
the whole range of the law upon this fubjeft has been ranfacked, 
and every cafe bearing in any degree upon the fubjtft has been 
brought forward. This is a mod momentous quedion, and it well 
behoves us to be fure of every dep we take. Whatever meafures 
the Icgiflature in their wifdom may think proper to adopt, in order 

C^5S J as far as poffible to alleviate the prefent prcflure, and prevent its 

(4) See 4 Ttrm Rfff, iS^* whete thh tnforrbatioa U alluded to. 

recur- 
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Itcarrence; we id the mean time muft z& upon the law as it is^ fuch i8oo. 
as wc find it tranfmittcd to us by the moft reverend fages of the law. 



It has been faidj that if prafliccs fuch as thofc with which this The Kin 
defendant ftands charged arc to be deemed criminal and puniiha- ^f'^'^f^ 
bic, the metropolis would he ftarved, as it could not be fupplied tow, 
by any other means. I by no means fubfcribe to that poficion. I 
know not whether it be fupplied from day to day, from week to 
week, or how otherwife \ but this is to me moft evident, that in 
whatever manner the fupply is made, if a number of rich perfons 
are to buy up the whole or aconfiderable part of the produce from 
whence fuch fupply is derived, in order to make their own private 
and exorbitant advantage of it to the public detriment) it will be 
found to bean evil of the greateft magnitude; and I am warranted 
in fayingi that it is a moft heinous offence againft religion and 
morality, and againft the eftablifhed law of the country. That our 
law books do declare practices of the fort with which the defendant 
is charged to be offences at common law cannot be denied. But it 
has been argued that the ftat. of EJ. 6 (a) againft regrators, fore« 
ftallers, and engroffers, having declared what the common ' law 
was, and it having been determined that tops were not a vidlual 
within that aft, therefore the engroffing of hops was never an of- 
fence at common law, not being confidered as a neceflary of life. 
But it is not di£Bcult to expofe the fallacy of fuch reafoning as ap- 
plied to the times in which- we live. When fairly confidered, no 
two cafes can be more unlike. It was not long before that deter- 
mination was made that hops were confidered as a noxious weed, [ I5<$1 
and confequently could not, under fuch circumftances, be confi- 
dered as falling within the meaning of the law. But times went 
on, and things changed; what was formerly confidered aspoifonous 
is now become a common neceffary of life. This inftance is not 
fingular; broom was formerly ufed as a bitter, which is now ex- 
ploded. And it is but lately that the county of Kent was up in 
arms againft the brewers for introducing quaflia inftead of hops into 
their beer, alleging its detrimental qualities to the health of the 
public, although"^ we find it introduced into the materia medica as 
a falutary bitter, approved by the whole College of Phyficians. So 
times and opinions alter. When hops were not a vi6tual they 
were declared not to be within the fcope of the law againft mono- 
polies ; fince they have become fuch they fall under a difiTerent con- 
fideration. Then it is urged with greater refinement, that, though 
m common ufe and neceffary, they are not themfelves a vidual, 
but only a prefervative of visual. But how does that objeftion 
agree with the determination refpefting fait ? The fame thing might 
be faid of this latter, and yet fait was holden to be a vi6iual within 
the law againft engrofling. Again, it is urged that the quantity 
purchafed cannot confticute theoffenceof erigrofiin];, unlefsit bear 
filch a proportion to the confumption of the whole kingdom as will 
afe£l the general price. This objeftion is new to mej but if the 
^nwDS of Lord Mansfield^ Mr. Juftice Dennifon^ and Mr. Jufticc 
f^if are dcferving of attention, there is as little in that objeftioa 

(a) 5 ft 6 £ii 6. r. 14^ 

at 
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1800. as in the reft. I well remember an information moved for bcfilftf 

■ them againft certain perfons for confpiring to monof^ize or r»fe 

The KiMG the price of all the fait at DroitwicL They had no doubt of itt 

v/^'v^ . conftituting an offence, although it was not pretended that thefe 

TON. * perfons had endeavoured to engrofs all or any confidernble part of 

r I C7 1 ^^^ ^^'^ ^'^ ^^^ kingdom. Nor was it queflioned but that the mono- 

^ ' •* polizing of fait was an offence at common law. If, then, hopv 

are become a neceflary ingredient, though only for preferving th^ 

Common drink of the people, they mud be deemed a heceffiury of 

life and a vi£lual, the engrofling of which, or committing any un^ 

due praAices to enhance the price to the public, is an ofience at 

common law. So far as the policy of this fyftem of laws has been 

lately called in queftion, I liave endeavoured to inform myfelf as 

much as lay in my power, and for this purpofe I have read Dr« 

Adam Smiths work (u), and various other publications upon the fam€ 

fubje£l, though with different views of it; amoodl others, one 

addrefled to Lord fencer which is written in a fupenor ftyle to dioft 

of the others. I do not profefs to be a competent judge in this 

conflidl of political opinion % though I cannot help obfenriiig, that 

many of thofe who have written in fupport of oor ancient fyftem 

of jurifprudence, the growth of the wifdom of man for fo many 

ages, are not as they are alleged by fome to be men writing firoai 

their clofets without any knowledge of the afBiirs of life, but per<« 

fons mixing with the mafs of fociety, and capable of receiving 

pra£iical experience of the foundnefs of the maxims they inculcate* 

But without attending to difputed points, let us (late fairly what 

this cafe really is, ai)d then fee if it be poffible to doubt whether 

the defendant has been guilty of any offence* Here is a perfoo 

going into the market who deals in a certain commodity. If bd 

went there for the purpofe of making ^is purchafes in tue fair courfe 

[ 158 ] of dealing with a view of afterwards difperfing the commodity 

which he coIle£led in proportion to the wants and convenience of the 

public, whatever profit accrues to him from the tranft£lion,no blame 

IS imputable to him. On the contrary, if the whole of his conduA 

fhews plainly that he did not make his purchafes in the market with 

this view, but that his traffic there was .carried on with a view to 

enhance the price of the commodity 1 to deprive the people of theif 

ordinary fubfiftence, or elfe to cgmpel them to puSchafe it at an 

exorbitant price ; who can deny that this is an offence of the greateft 

magnitude? It was the peculiar policy of this fyffem of laws to 

provide for the wants of the poor labouring clafs of the country. If 

humanity alone cannot operate to this end, intereft and policy nmft 

compel our attention to it. Now this defendant Went into the 

market for the very purpofe of tempting the dealers in hops to raifis 

the price of the article, offering them higher terms than they them- 

litlves propofed and were contented to take, and urging them to 

withhold their hops from the market in order to compel the puUic 

to pay a higher price. What defence can be made forXuch condnd? 

and how is it poffible to impute an innocent intention to him ? We 

muft judge of a man's motives from his overt afts} and bj that 

[a J Wuhh of if^tmu 
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role it cannot be fatd that the defendant's conduA was fair and i8oo- 
boocft to the public. It is our duty to take care that perfons in 



purfaiiig their own particular interefta do not tranfgrefs thofe laws Tbe Kik« 
which were made for the benefit of the whole community. I am -m^^^ 
perfeAly fatisfied that the common law remains in force with re- toitc 
fpedl to oflFences of this nature ; and in confidering whether that 
was intended to be done away by the a£t of the 1 2 Geo. 3., I cannot 
regard the refolutions entered on the Journals of the Commons C 1 59 } 
Hottfe of Pariiament, but maft look to the ftatute-book ; and there 
I find nothing which trenches upon what I have faid, but only a 
repeal of certain (latutes, upon none of which is this profecution 
founded) but upon the common law. I have faid thus much, which 
oocurred to me, at prefent: but I (hall confult with my brethren^ 
and the cafe (hall be fully confidercd upon all the objeAions which 
bafe been made before judjsrment is pronounced. 

A queftion then arofe, Whether the defendant (hould (land com- Defen^aot 
mined, tbc profccutor's counfel faybg they (hould not interfere, "^"J"*^ 
but let the ufual courfe take place ; and the defendant's counfel nofi'dentioa 
^ying he might be bailed ? But Lord Ktfipn faid, that unlefs the of the judg-^ 
profecutor confented to the defendant's remaining out on bail, it '"'^^ 
was a matter abfolutely of courfe that he (hould be committed : tbc 
Gotm had no diCcrrtion to exercife, and the practice was too well 
fettled to admit of argument. 
On the laft day of lad term {a)^ 

Lord Kemton C. J. faid, that though the defendant had waved 
■taking any motion in arreft of judgment, yet doubts having been 
thrown oot concerning the nature of the offence imputed to him, 
it was elTential to the ends of. juftice that the Court (hould take 
Aem into their ferious con(ideration| as well with refpefi; to the 
fropiiety of granting a new triad if the information were not fuftain* 
•d by the evidence, as whelj^ any judgofient ought to be given 
agaioft the defendant on the information itfelf; and they were 
marly fatisfied that there wis no ground either for a new trial or 
inarftft of judgment. I'hat they (hould uke time to con(idcr till [ 1603 
Ae toet teim what fentence was proper to be pronounced j but 
Ant the defendant (hould nojt fuffer from the delay, as whatever 
hnprilbdment he fofFered in the mean time would be taken imo the 
account when fentence was paffed. For the prefent he mu(t (land 
toflunitted till the fifth day of the next term. 

Accordingly on this day the defendant being brought up to re- 
#itve the judgment of the Court, 

Grosb J. m pa(&ng (entence delivered their opinion upon the 
partictdar cafe to this effed. The defendant has been found guilty 
•pon an information charging him with having put in praAice divers 
netbode fpecified in the feveral counts, for the purpofe of enhancing 
the price of hops, it appears from the evidence, that he being a 
tMKhant Hving in a diiiant county, (the county of Kent^) in the 
liftoatha of March and April laft went to the city of WoraJUr^ 
Where wat held a confiderable market for hops* That upon his 

C«} t tm rnm J. wt*aVfimt from iiidUp«fttioa at tbi» time, at lieU i» OA the prior day 
Is tin iMB^ nlMKhtcaliiNn argwed at lbs b«f# 

arrival 
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i8o<5. arrival there the ftatc of the market was, to ufc the expre(Iidir6f 
one of the witneflcs and which is intelligible, very Jlack : that the 



The KrKG ftock of hops i|i that county was then very confiderably more than 
^•gaiaft fufficicnt to anfwcr the current demand; and that there was then si 
^-iqIu^' profpe<a of their being lower. The price in the January preced- 
ing had been between 15/. and 16/. per cwt., the market price ia 
March was from ill. to 13/. per cwt.; fo low that the defendant 
thought fit to obferve upon it, and date publickly in the markety 
which was very full, that the lo.w price of hops was owing to a 
profecution inftituted againd him. It appears that he then affured 
the by»(landers, whether truly or not he beft knew, that the pro- 
E 161 3 fecution again (t him was dropped, and that of coorfe hops muft 
ri(e again. Nothing however of that fort was proved; and there-* 
£c^e the ground of the aflertion, that hops would of courfe rife 
again, feems to have been not perfeftly corrcft. He then further 
aflerted, that the ftock of hops in the hands of the brewers was 
neatly exhaufted ;• (an aflertion for which there did not appear any 
foundation ;} and further, that very foon they muft come to him 
or to the hop-planters for hops \ that hops would be at 20/. per 
cwt. ; and that ths hop-planters might depend on his afliftance to 
keep them up. From thence it appears that the defendant had a 
ftock of hops in hand ; and that it was his intention not only to 
keep up the price in his own dealings, but to aflift others in doing 
the like, until that commodity which was then between 11/. and 
1 3/. per cwt. ftiould rife to 20/. per cwt. To effe£l this he entered 
into contrails to purchafe 200 pockets at 1 2/. lor. per cwt. that daTy 
and 200. pockets each fucceeding market advancing each market, till 
the price fliould arrive at 1 9/. per cwt.; and fo become a purchafer 
of one fifth of the produce of tVorceJler/bire and Hfreford/bire at a 
much higher price than that at wluch hops were when he arrived 
at Worcefler, In the prefent ftate of what is called paper credity 
human ingenuity could not invent a more certain mode of enhancing 
the price of a commodity. And at the fame time he urged th^ 
dealers in hops either not to bring them to market, or if they did^ 
not to fell them at a lefs price than he offered to give, which was 
greater than any price afked on that day. This was done in an 
extenfive market at Worcefttr^ itom whence, as it appeared, the 
northern markets principally received their fupply. The conic** 
quences of fuch condu£^ might be eafily forefeen, and were foon 
felt : hops which had been oflFered to be delivered on a day in May 
f. ^ - at 13/. per cwt. were on the fame dav fold at 15/.; and fo the 
*■ * ^ J raaikct continued to vary to the end ot June. The fum then of 
the ofl^ence is, that the defendant, a merchant of credit and afflu* 
ence in Kent^ having a ftock of hops in hand, went to the market at 
Worcefter^ not to buy hops, for that he difclaiined, nor to fell thcm^ 
for upon the evidence it does not appear that he offered any for fale^ 
but merely to fpeculate how he could enhance the price of that 
commodity. And for that purpofe he declared to the fellers that 
hops were too cheap, and to the hop-planters that they had not 
a fair price for their hops : and left he fliould be defeated in his 
fpeculation to raife the price of a falling market, he contraAed for 
one fifth of the produce of two counties, when he had a ftock ia 
hand, and admitted that he did not want to purchafe. 
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Upon this (late of the cafe, however, it has been argued that iSoo. 
no fentence ought to be oronounced, or if any, it (hould be a ■ 
light one. As to the firft ^int, that no fentence ought to be paf- The Kino 
fed, or that judgment ought to be arrcfted, an anfwer has already yf^"**^ 
been given ; although whatever our opinion then was, if the court ton," 
had frit that in juftice to the defendant and to the public no judgment 
againd him ought to be given, we (hould not heGtate to fay fo. 
When however we recoUc£l the anxiety (hewn by our anceftors to 
prevent the commiflion of this clafs of ofFencesj and when wc re- 
coiled what the common law as handed down to us by our ableft 
reporters and commcntvitors upon this fubjefl isj we cannot but 
deem that it would be a precedent of mod awful moment for this 
court to declare, that hops, which are an article of merchandize^ 
and which we are compelled to ufe for the prefervation of the 
common beverage of the people of this country, are not an article 
the- price of which it is a crime by undue means to enhance ; [ itfj J 
or that the ftat. 12 Geo, 3. r. 71. which exprefsly repeals certain 
fpccified ilatutcs, was intended to repeal other (latutes not fpeci- 
fiedy and to repeal th^t which the common law of the laiM has or* 
dained for the prote6lion of the poor, in preventing the advancing 
of the price of thofe commodities without which they cannot 
cxift. 

In mitigation of punifhment the. Court has been repeatedly and 
ftrongly addrefled upon the freedom of trade j as if it were requiGte 
to fupport the freedom of trade that one man (hall be permitted 
for his own private emolument to enhance the price of commodi- 
lics become neceiTaries of life, and thereby po(ribly prevent a large 
portion of his majefty's fubje£ls from purchafing thofe neceflaries 
at all. The freedom of trade, like the liberty of the prefs, is one 
thing; the abufe of that freedom, like the licentioufnefs of the 
prefs, is another.- God forbid that this court ihould do any thing 
that (hould interfere with the legal freedom of trade. In fupport 
of it the law has declared, and that bw has repeatedly been a£^ed 
upon/ that to violate the freedom of trade by intercepting commo- 
dities in their way to market, taking them from the owner by force, 
oV, which is the fame thing, obliging him to accept a lefs price 
than he demands, and carrying them away againft his will, or com- 
mitting the like violation upon him in the market, is a capital of* 
fence, for which men have forfeited their lives to the law : for the 
law fo far prote£ls the freedom of trade as to encourage men to 
bring their goods to market, by punilhing thofe who by afts of vio- 
lence deter others from fo doing. But the fame law that p^fotefts 
the proprietors of merchandize takes an intereft alfo in the concerns 
of the public, by pjotefling the poor man againft the avarice of 
the rich; and from all time it has been an o(FenCe againft the public [ 164 ]] 
to commit prad^ices to enhance the price of merchandize coming 
to market^ particularly the neceflTaries of life, for the purpofe of 
enriching an individual. The freedom of trade has its legal limits. 
No man under that liberty is permitted to difpofe of his riches, 
iu purchafing what, and of whom he pleafes, nor when, or where 
he pleafes. It is notorious that there are certain goods which are 
contraband,whicb no man can by law trade in i there are other goodt 

Vol. I. ifl which 
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i8oo. t^hich none but perfons fpecially anthorized by the law can tra^ 
"• in ; there are places to which none but perfons authorized by Uw 



The Kmo can refort for the purpofe of trade ; and there are perfons with 

xsrl^JHaf^^ whom no trade can legally be carried on. I allude to the trade car- 
TON. ncd on by the Eafl Indta Company ; to naval Itores marked with 
the king's marks; to commerce with an enemy. For the fake of 
the public, and efpecially of the poorer part of his majcfty's fub- 
je£ts, the law pays particular refpefl to the neceflaries of life ; the 
price of which a man is not permitted to enhance by undue means 
for his own private profit. lu thefe and other refpec^s the freedom 
of trade has its limits^ and is and mud, like all our other libertieSy 
be regulated by law. That law, for the protection of thofe who are 
obliged to refort to market for the purpofe of purchafing, we are 
bound to adminifter, as well as that which exifts to proteA thofe 
who refort to market for the purpofe of felling. Looking into our 
books, we find that the commiOion of the offence dated in the in- 
formation is a crime entitled to the ferious attention of a court of 
judice, and that we are bound to treat it as fuch. 

But it is urged that the defendant, knowing that the datutes of 

r k6? 1 ^^ 3^4 ^* ^9 *"^ 5 ^ 6 of the fame reign, and other fubfc- 
quent datutes were repealed by the dat. la Geo, 3. c. 71. fuppofed 
that engrofling, foredalling, regr^ting, and every other offence by 
which men attempt wilfully and unneceflarily to enhance the price 
of neceflaries of life and other merchandizes ceafed to be offences 
in the eye of the l?)w. This argument fuppofes him to have read 
that datute, and thofe which it repealed; and either to have con- 
(idered the feveral laws upon the fubjefb, or advifed with others 
who have had a better opportunity fo to do. Suppofing him to 
have done this, the anfwer is, that that datute, of which he claims 
the benefit, does not apply to his cafe. That datute does not fay 
that fuch a£ls as this defendant has committed (hall ceafe to be 
criminal. The effcft of it only is, that for the commiffion of cer- 
tain crimes fpecified in certain datutes (which are declaratory da- 
tutes, and confider the crimes therein mentioned as crimes at com- 
mon law,) a man fl)all not be liable to certain penalties and punifli- 
ments fpecified in thofe datutes. But this may be confidered as the 
anfwer of men bred to the law. A better anfwer is, that this in- 
formation is not exhibited for any offence contained in the datutes 
repealed. That the offence of wliich the defendant has been con- 
vi£led is adirefl violation of the rules of jud and honourable trade, 
which encourages every one to bring his goods to market and dif- 
pofc of them to the bed bidder. That the defendant has been guilty 
of ufing the undue means dated in the information for the purpofe 
of obtaining an exccflive and exorbitant price, higher than any that 
was demanded at the market, which he attended, for the commo- 
dity in which he dealt \ by which means a temporary fi£litious 
fcarcity was likely to be produced, and the price of the eommodity 

[ 166 1 unnecefiarilv and unreafonably raifed upoh the pubKc. And ia 
truth it mud have occurred to any perfon confidering the tScGt of 
tlie datute 12 Geo. 3. how hnprobable if not iiUpoffiMe it was that 
the legiflature of a great and populous kingdom, ^er anxioas to 
provide for the mod ncceCtous objects in 11^ jBiould have inteoded 

' ^1 
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by this ftatute to have taken from the lower and fniddling clafles iSoo* 
of men that fecurity againft the unneceflary high price of provifions, 



which the common law intended to give them; and not only toThcKiNo 
open a door, but throw out a temptation to rich men to fpecuiate ^i^'^J^ 

1 • r • n- • ^ IT \ *n • -WA DOING* 

npon the price of the necellanes of life at the rilk and escpence of ^q^^ 
the poor. Any argument therefore derived from the defendant's 
confiderationof the ftatute of Geo. 3., if duly confidered, can ope- 
rate little in mitigation of his fentcnce; efpecially when it is recol- 
leded that his attention to and condud on the fubje£l were awaken- 
ed by the firft application againft him in this court, and that fub«- 
fequent to it, in n^gle£l at lead if not in defiance of the confe* 
quences, the fa£t8 on which this profecution is founded were com** 
mitted. 

The Court having taken into conOderation the nature and ex« 
tent of the offence, and the time at which it was committed, whea 
a puniihment is peculiarly called for that may operate as an exam- 
ple to prevent others committing the like crime which fo materially 
concerns all clafles of men, at the fame time having refptdt to the 
impriibnment the defendant has already fuSered, do order and ad- 
judge (hat he pay to the King a fine of 500/., and be further im- 
prifoned in the prifon of this Court for one month, and until that 
fine be paid. 

""^ C 167 2 

The Kino againji Waddington(^). ^tfut 

nrHE defendant was tried before Lord Kenyort znd convifled gene- ^^^°"* *' 
-■ rally on another indi£lment, the firft count of which charged "En™romng 
that he on the 20th of September 1799, at Maid/tone in the county hopsof divert 
of iuf/7/did engrofs and get into his hands by buying on divers days ^^l^^*^!(^i^ 
and times between the 20th of September 1798 and the ift of J^«- intent to rc- 
nuary 1800, divers large quantities of hops, to wit, of one T. W. »« • -*£ an 
a certain large quantity of hops, to wit, 500 wt. of hops, (and fo ""Jgf**"*^'* 
of twent%-five other perfons by name other quantities) with intent thereby en« 
and deficn to rc-fcli the faid h-ops fo by him cngroffed and bought h*nce the 
as aforelaid for an unreafonable profit, and thereby greatly to en- P"^** 
nance the price of hops, to the evil example, &c. and againft the 
peace, &c. 

2</, That the defendant on the loth of November 1799, at Maid- a-En^ffiof 
Jloney &c. did engrofs and get into his hands a large quantity (to g^owing^Sf 
wit) fifty acres of hops before that time planted and then growing forehand 
on certain lands of one J. A. by a certain forehand bargain, ^hat ^y«*j?» .^^ 
b to fay, by contra Aing with the faid J. A. to buy and take of him jp^j. 
the faid J. A.^ and by perfuading and procuring the faid J. A. to 
contract to fell and deliver to him the faid defendant at a certain 
large price^ to wit, at the price of 10/. for each and every hundred 
weight of all the hops that fliould be grown by the faid J. A. upon 
certain lands fituate in the parifli of St. Paul in the faid county in 
pofleffion of the faid J. A., then planted with hops by the faid J. ^., 
with intent and defign to re-fell the hops thereof coming, and |^ I<$8 3 
every part and parcel thereof engrofled and bought as aforefaid^ 

(«} $ee the Itft cift. 

Ma for 
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.i8oo. for an unrea(9hable profit, and thereby greatly to enhance th^ piicc 
of hops, to the tvil example, &c. and againfl the peace, &c. 



The Kino 3//, That tht: defendant on divers days, &c. at, &c. did buy and 
aguusji caufe to be bought, and did get into his hands a certain large quan- 
\qh. ^'^y ^f '^ops hy buying of one T. JV. (and 27 others named therein) 

3. Buying Certain large quantities of hops (alfo fpecificd) with intent to pre-' 
large quan- vcnt the fame from being brought to market for fale, and to re-fe'l 
ofdUer****^* the fame for an unreafonable profit, and thereby greatly to enhance 
foosmen- thc price of hops, in contcmpt> &c. 

ttoncd, with intent to prevent their being brought to market, and to re-fell them at an unreaTonible profit^ 
and thereby enba.ice ibe price. 

4. Buyingali ^fhy That defendant bought all the growth of hops on divers 
ofhrtT^ acres of land fituate in the feveral pariflies (named) by certain fore- 
fevcraipa. hand bargains, viz. by bargaining with one T. S. (and 38 others 
rilhesby named) to buy all the hops then growing or that (hould be growing 
b^^jins ^" ^^^ ^^^^ "^^^ feafon on certain hnds in the faid fcveral and rc- 
with the'like fpcftive pariflics (named) at a certain large price, viz. at the rate 
intent. of ic/; for every hundred weight, &c. with the like intent as in the 

lad count. 

5. Buying S'^> Th;it the defendant bouijht and got into his hands by buy- 
ho^s of di. ing of y, ^. (and 27 other perfons named) a certain latce quantity 
vers pc'f ns ^f j^Q (therein mentioned) with intent to re- fell the Utnc for an 

nun eo » v^iln '^ * ' 

the fjme in- unreafonable" profit, and thereby greatly to enhance the price of 

tei.tasin hopS. 

ioun^t'^^ 6//6, That the defendant bought all the growth of hops upon 

6 Buyingali divets acrts of land fituate in the feveral pariQies (named) by certain 
the growth forehand bargains, viz. by bargaining with T. S. (^nd ;^8 others 
wuin'linds "*™^^) ^^ ^ Certain large price, viz. 10/. for every hundred weight 
in certain of the hops tli'rn grown or that Oiould be grown in the next feafon 
parifticiby upon the faid lands, with intent to rcfell the hops thereof cf^ming 
Utgains ['^9] ^^^ ^^ unreafonable price, and thereby greatly to enhance the 

vwith intent price, &C. 

to re-fdl at unreafonable {>r:cr and enhance price. 

7. Endca- 0jf/^^ That the defendant unlawfully endeavoured to pjomotc and 
enhance \he ^'^^^^"cc ^^^ price of hops, by p^'ifuading and attempting to pcr- 
priceothopa fuadc divcrs ptrfous dealing in hops and accuflomed to fell hops, 
by perfuad- ^^^ having large quantities of hops for fale, not to go to any ntar- 

o*ner$ not ^^^ ^^ ^^^^ ^'*^^ ^^^X ^^^P^ ^^^ ^^^^^ ^"'^ ^^ abitain from felling fuch 

to fell, &c. hops for a long time, in contempt, &c. 

8 Ent;iof- 2tbf That defendant between the 2d of September 1798 and the 

invUo^^ ift of May I Boo did unlawfully engrofs and get into his hands by 

quintiries buying of divers perfons unknown divers quantities amounting to 

Of perfani 2000 tous of hops, with intent to re-fell the fame at an exorbitant 

wahTmeit P^^ofit, and thereby greatly to enhance the price of hbps. 

to re-feli at an exorbitant pmHi, Sec. 

9. Buying Thc p/i Couut was the fame as the laft, only omining the charge 
Ji?e!lhh" °f ^^g^oJ/j»g^ «»^ confining it to a huyhg. 

like intent. lo/A, That the defendant at the faid times bought of divers per- 

10. Buying fons unknown the growth of divers, viz. 2000 acres of hops then 
hop) then growing upon 2000 acres of land fituate in the feveral pariflics 
|row.ngwirh /^j^jj^j.^!) ^t a Urgc pricc, viz. at the rate of 10/. for every hundred 

intent •<>»*• *,,'-, loiii i*i-»i« »* .i. 

iViiacanes- Weight of hops that ihould be grown upon thc faid land^ with la* 

ofb^unt price and locro. 

tent 
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tent to rc-fcll the hops thereof coming for an exorbitant price and i8co. 
lucre, and thereby greatly to enhance the price of hops, to the evil 



example, &c. and againft the peace, &c. The Kin* 

Lord Kenyon C. J. reported the evidence given at the trial, ^ ^^'""^ 
wbicn in his judgment was fufnci^nt to go to the jury upon all the ^q^^ 
counts \ and that they found a general verdi6t againit the defendant. 
The principal p^rt of riie evidence related to the forehand bargains 
made by the defendant with different planters for their growing 
crop of hops; a praflice however which appeared to have prevail- [ 170 ] 
cd for a confiderable period of time in Kent^ and without which 
fome of the witnefles dated that in their judgment the cultivation 
of this plant, the expence of which was exceedingly heavy, could 
rot be generally carried on. There was ;ilfo evidence of the de-\ 
fendant*8 having bought up very large quantiti-s of the commodity 
to an unufual amount, and by making unufual advances of moneys 
and that he had held out language of inducement to other perfons 
dealing in the fame article to withhold their ftock from the market 
with a view to a rife in the price. This laft-mcntioned evidence 
applied to the 7th count, the only one the proof of which was af- 
terwards contcltcd at the bar, but without eifcd. 

The defendant's couufei, by his defire in this as in the former 
cafe, difclaimed moving in aireft of judgment or lor a new trial ; 
and as the general turn of the arguments were fimilar to thofe before 
urged, it is not necelTary to detail them, but only *to notice the 
new matter. 

JLaiVf Bondy WooJ^ Daunceyy Clifford ^ and Peale^ for the de- 
fendant, obferved, that the long exiitence of the practice of mak- 
ing forehand bargains for hops was in itfelf fome argument for 
their legality ; more efpecially as many a£lions have been brought 
in the (hape of adhons on wagers for damages founded on the 
breach of fuch^contradls, or to compel their execution. This too 
is aided by the confidcration that without the help of thefe bargains 
men of moderate capital by whom the market muft be generally 
fupplied could not incur the heavy expence of cultivating this plant. 
The ftat. 5 & 6 Rd. 6. r. 14. / 3. only prohibits the purchafe of 
growing corn \ and therefore it may be prcfumed that the offence [1713 
of ^ngrofling at common law by making fuch bargains was confined 
to grain alone : and the only inftance mentioned of a judgment 
againil any one for what may be confidered as a forehand bargain 
is Hadham\ cafe in 3 InJI. 197. which was the cafe of a fale of 
corn in the (heaf before it was thtefhed and meafured. But that 
was becaufe the article fold was other wife than by meafure, which 
is the proper and ufual method of felling corn \ whereas hops are 
fold by weight, in which there can be no deceit. At any rate it 
cannot be confidered as engrofling to have made forehand bargains 
for 1^% acres out of 30,000 acres in cultivation of the fame article 
in the county of Kent alone. And if fuch bargains ^e not illegal^ 
they cannot be laid or given in proof as the means to carry into 
effe£l an illegal intent. I'hey alfo mentioned feveral ftatutes and 
cafes to (hew that hops were in ufe and the growth encouraged 
)oDg prior to the cafe in 20 Jac. i . (a), where hops were refolved 

(«) VMi aau, in the Uft caft, 9. 147. 

M3 \tt 
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iSoo. by all the Judges oot to be a vi6iual within the ftat. 5 & ^ EJ, 6* 
c. 14. viz. the 5 & 6 Ed, 6. c. 5^. 5 Eri%, c. 2. 39 EU%. r, i, 2# 



The King i Jac. 1. r. i8. A Cafe in 3 Jac. I. HutU 78. Barham v. Go(fe, 

Wadouig- ' '^ y^^' '• * -Oonv. J5f^. 596. ^/. 3. Alfo fo far back a» 
TON. * the 6 /fif/f. 6. there was a petition in parliament againft the u£e 
of hops. 

Er/kiney Garrow^ Gibbs^ Scoft^ and Harrifon^ in fopport of the 
profecutiony faid that the fubilance of the offence with which the 
defendant was charged in all but the 7th count, was thecn^roffing 
a large quantity of hops by buying them from various perions by 
[ 17a ] forehand bargains and other wife at a certain price with intent to 
re- fell them at an unreafonable proHt or an exorbitant price* This 
in it's nature is like the offence of monopolizing (tf), which has 
never been denied to be highly' criminal at common law, tending 
f the deftrudion of trade and to the enhancing of the price of 
commodities to the public. It would be abfurd to fuppofe that 
this power which has been denied to the Crown (hould be con* 
fidered as a lawful pra£tice in an individual. For before the ftat* 
a I Joe. I. r. 3. the procuring licences from the Crown for a 
monopoly was an offence at common law. 3 Injl. 181. 

Grosr J. now paffcd ftntence upon the defendant ; adverting 
to what h(? had before f.ii^ upon the firft indiAment ; and that it 
now appeared that the defendant had carried on thefe pradices ta 
a much greater extent ; and tiiat the particular offence of engroffing^ 
which flill remained an ofience at common law| was calculated to 
create an artificial fcarcity M'here none exifted in reality, and to 
aggravate that cafamity where it did exith The defendant was 
therefore adjudged for this offence to pay a fine to the King of 
500/. and to be further imprifoned in the prifon of this Court fot 
three months, to be computed after the expiration of his former 
imprifonment, and further until the fine were paid. 

• {a) VtdtSiin. 169. 

C173] — 

jr^»^^4n The King againji Micah Gibbs. 

ThcSeflions A^ indifJmcnt was preferred and found againft the dcfend^nA 

have no ja- ■** at the General Quarter Scffions of the Peace for the countf 

rifdiaion ^f Sotmrfet ; the firft count of which charged that he being a 

Smce or for. P^^on alTeficd to certain duties granted by an aft pafTcd in tlu; 

gery atcom. 39 Gep. 3. (r. 13.), intitled, *< An a^ to repeal the duties impofed 

"^"j*^*"*' ** by an adl made in the laft fcIEon of parliament for granting an 

co" i^/„c*c * ** **^ ^^^ contribution for the profecution of the war, and to make 

of it as a « more effe£tual proviflon for the like purpofe, by granting certain 

'****'• " duties upon income in lieu of the faid duties,** by E. if., J.L.^ 

and S. D. Efquires, commif&oners for the purpofes of the faid 

laft-mentioned i^ ; and of another zOt pafled in the (ame yeac 

{c. 22.) intitled <* An a£t for extending the time for returning 

^ ftatements under an a£i, &c. (viz. the former Ad,) and to 

<< amend the faid a£l ^" and of another z€t pafled in the fiune 

year (r. 4?.), intitlrd, *< An afll to enable the commercial caobt 

** niiifioners, appot];^d to ca^rry into execution certain ads for 

<* granting 
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** gmiting duties upon income, to extend the time limited by tli^ i8oQ* 
<> faid ads for receiving returns of income, and for explaining and 



" amending the faid a^s ;" and ading in and for the divifion of The Km « 
Batbf$rum in the faid county, and duly authorized in that behalf; qJ^*" 
and under pretence of thinking himfelf aggrieved by the faid 
afleflment ; did afterwards, to wit,' on the 19th of June 1799, at, 
&c. appeal from the faid afleflment to Sir A. E.^ P. 5., and 
J. M, R. being commiflioners duly appointed to hear and deter^ 
mine appeals relating to the faid duties on income in and for the 
eaftem diftri£l of the faid county ; and afterwards, to wit, on, &c. [ 174 3 
at, &c. did appear before the fjiid laft»mentioned commiflioners and 
profecute his faid appeal ; and the defendant wickedly contriving 
and intending to deceive the faid commiflioners of appeal, and to 
induce them to believe that the particulars of his income and o£ 
the deductions claimed by him from the amount of fuch income 
bad been inquired into, examined, and approved by one Rkhard 
Elfe^ then and there being clerk to the faid commiflioners by whom 
the faid aflefljnent had been made \ and with an iniquitous and 
fraudulent intention to give effefl to his faid appeal, and to evade 
being finally aflefled to the full amount of the duties with which 
he was chargeable in refpe£t of his income, and to defraud his 
majefly of certain duties juftly chargeable upon the income of the 
faid defendant ; on, &c. at, &c. with force and arms, at the 
bottom of a cert.un piece of paper, purporting to be a fchedule of 
the particulars of the income of the faid defendant, did wickedly 
fubfcribe and fallely forge and counterfeit and caufe to be falfely 
forged and counterfeited the letters and initials following ; that is 
to fay, the letters R. E. purporting to be the initials of the name 
of the faid Richard Elf e^ then and there being clerk to the faid 
firft-mentioned commiflioners, and to be written by the faid Richard 
Elfe : and did, in further profecution of his^ iniquitous intention 
aforefaid, then and there produce and exhibit to the faid commif- 
lioners of appeal the faid piece of paper with the faid letters and 
initials fo falftrly forged and counterfeited thereon, as aforefaid, ia. 
contempt, &c. and again ft the peace, &c. 

The fecond count was the fame as the firft, except that it 
charged that the defendant, intending to induce the commiflioners 
of appeal to believe that certain particulars of his income and of 
certain AtAuSCxons claimed by him thereupon, had been examined r i7r 1 
by the faid Rd. Ei/e, (not ftating who Rd. Elfe was,) and with an 
iniquitous and fraudulent intention to give efFe£t to his faid appeal^ 
and to evade the being finally aflefled to the full amount of the 
duties with which he was chargeable • in refpe£fc of his income^ 
and to defraud his majefty of certain duties juftly chargeable upoa 
the income of the faid Micah Gibbs^ on, &c. at, &c. with force 
and arms a certain piece of paper, purporting to be a fchedule o£ 
the particulars of income of the defendant, whereon were falfely 
forged and counterfeited the letters and initials following; that 
is to fay, the letters R. E. purporting to be the initials of the name 
of the faid Richard Elfcy then and there being clerk to the com- 
tniflioners for the purpofe of the faid n£bs, and to be written \yf 
him t!ie faid Ricliard Elfe^ did wickedly, unlawfully, and frau- 

M 4 dulc;iiiy 
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X8oo. dulently publiOi aDd caufe to be publt(hed| and did in further 
pro&cution of his intquttous intentiorts aforefaid then and there 



The JCiwG produce and exhibit to the faid commiflioners of appeal the faid 
Q^^ piece of ^aper, with the faid letters and initials fo falfely forged 
and counterfeited thereon as aforefaid, he the defendant then and 
there well knowing the faid letters and initials fo publiflied as 
aforefdid to be falfe, forgedj and counterfeited, in contempt, &c* 
and againft the peace, &c. 

The third count charged that the defendant, being a perion af- 
fefled to certain duties granted by an a£l pafled in the 39 Gh>. 3. 
(r. 13.) intitled, &c. and having appealed againft the afleflmenc 
made upon him to the faid duties, he the faid defendant wickedly 
contriving and intending to deceive ceVtain commiflioners before 
and by whom fuch appeal was to be heard and determined, in 
[1763 purfuance of the a£^s in fuch cafe made and provided, and with 
an iniquitous and fraudulent intention to induce the commiflioners, 
by whom fuch appeal was to be heard and determined in pur-> 
fuance of the a£ls in fuch cafe provided, to believe that the par- 
ticulars of the income of the faid defendant, and of the dedu£lions 
claimed by him from^the amount of fuch income, had been in« 
quired into and exasiined by one Rd, Elfe^ then and there being 
clerk to the. commiflioners by whom fuch afleflVnents had been 
made, and with^an iniquitous intention to give effe£k to the faid 
appeal, and to evade the being finally aflcfled to the full amount 
of the duties chargeable upon him in refpe£l of his income, after- 
wards, to wit, on, &c. at, &c. with force and arms, upon a certatii 
piece of paper, purporting to contain the particulars of the income 
of him the faid defendant, and of the dedu^lions therefrom, did 
wickedly fubfcribe and falfely forge and counterfeit the Utters and 
initials following, (viz.) the letters R. E. purporting to be the 
initials of the name of the faid Rd. Elje^ \\\ contempt, &c. and 
againft the peace, &c. 

The fourth count charged that the defendant being afleflcd to 
certain duties granted by an zCt pafled iil the 39 6^9.3. (r. 13,), 
intitled, &c. and thinking himfcU aggrieved thereby, and having 
appealed therefrom, he the defendant wickedly contriving and ini- 
^uitoufly intending to caufe the amount of the afTeflTment made 
ppon him to be diminiflied, without any juft caufe, afterwards, to 
wit, on, &c. at, &c. with force and arms, a certain other piece of 
paper, purporting to contain the particulars of his income, and of 
the deduflions by him claimed to be made thereon, at the bottom 
of which faid paper were falfely forged and counterfeited the ini« 
C 177 1 tials of the name of the faid Richard Elffy then and there b^^ing 
clerk to certain commiflioners by whom the afil-flment had been 
made on the faid defendant, did wickedly, unlawfully, and frau- 
dulently publifh and caufe to be pbbliflied, he the defendant then 
and before well knowing the faid letters R, E. at the bottom of 
the faid piece of paper fo pub}i(hed as aforefaid to be falfe, forged, 
and counterfeited, in contempt, &c. and againft the peace, &c. 

Ta this indifiment the defendant pleaded not guilty, and at the 
feflions holden for the faid county on the 8th OBober 1800 was 
found guilty, and judgment was given by chat Court, that for the 

offences 
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ofiences fpecified in the indidment he (hould be 6ned 200/. and i8oo. 
be imprtfoned for fix calendar months and until fuch fine (houid m 

be paid. In Michaelmas term laft the defendant brought a writ of The Km* 
error, and afiigned the common errors. 0«»t. 

Burrough for the defendant below took fcvcral obje£tions to the 
indi£iment; i. (which goes to the whole,) The fubftantial charge 
in all the counts, if any, is the commiflion of a forgery^ an offence 
which the Quarter Scffions have no jurifdiftion to try. In cafet 
of mifdemeanor, they can only try breaches of the peace, or fuch 
ads as ha?e a manifeft tendency thereto. The word trefpajfes in 
the commiflion of the peace (<i), (the only word under which the 
jurifdidtion to try this offence can be fuftained, if at all) has 
always had that conftrudion. 7. Hawk. c. 8. /. 38.. Wherever 
the feffions have exercifcd jurifdi£iion 6stx any other defcription of 
mifdemeanor, it has been been by virtue of particular ftatutes [178! 
givinfi: them (uch jurifdiclion in cxprefs terms, as in the inftance 
of perjury, by the ftat. 5 £/ia. r. 9. A 9. : and it has been long 
fettled that no indlAment for that offence will lie at the feflions^ 
unlcfs it be laid againft the form of the ftatute (*). Now forgery 
is no more a breach of the peace, nor has any more tendency to 
it, than perjury. Serjeant Hawkins in the place above referred to 
lays exprefsly, •'that it .hath been of late fettled that juftices of 
*' peace have no jurifdi^tion over forgery or perjury at the com^ 
«* mon law :" and then afligns as the particular rcafon, that the 
chief objeft of their tnftitution was ** for the prcfervation of the 
" peace againd perfonal wrongs and open violence." He cites in 
fupport of his opinion the cafe of TAe ^een v. Yarrington (r) as 
in point. That was an indi£lment found at the fcfiions tor forging 
a letter in the name of J. S. and being retnoved into B. R. by 
certiorari was quafhtd, becaufe the Seffions had no jurifdit^ion 
over the offence. Since then it appears that the quedion has been 
at reft, and therefore no fubfequent authorities are to be found: 
but every authority which (hews that the Stflioub have no cogni- 
zance of perjury at common law will equally apply to this**C(fe. 
There is a good reafon why that court (hould not have had jurif« 
di£tion over this offence conferred upon it, becaufe there is none 
in which fo many intricate queftions arifc ; and it is the policy of 
the law to refer all fuch to the cognizance of the fuperior court* 
But 2diy, (which alfo goes to the whole indidment) No offence of 
any kind is dated. In order to conditute an offence there mud^ 
be fomeching done, which is calculated to bring a burthen or mif« ^ 179] 
chief upon fome individual or upon the public. Now the whole 
charge here confids in having placed, or forged, as it is called, the 
letters R. £. at the bottom of a certain fchedule. Then in order 
to conditute criminality in fuch an a£l it mud be {hewn that 
Richard Elfe^ whofc initials they are faid to be, had fome duty 
impofed upon him by fome datute, conne£ted with the fchedule ; 
and that the commidioners of appeal were bound to take legal 
notice of his fignature affixed to the paper- in quedion. And it 

(«) Vid* the Commifiioii of the Peace, fct out in the 3d ?ol. of Bum^i J^fii^f» tit. Jufitn 
^ tht FtMce, 
(^) Vule Sat T. Bmntcn, 2 Stra, io88» {€) M. 9 j§m, Salk. 406, 

(hould 
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iSoo. (hould hare been flatcd that- it was the duty of Richard Elfe to. 

■ ■ I have put his initials or fignature to the paper for certain purpofes. 

'^^a^nB^ On the contrary, upon looking into the ad it appears that no duty 
cisiif. whatever is thrown upon. this clerk; he is no more than a mere- 
agent or aSor under the coromiflioners, and every acl done by the 
commiiFioners is prefumed to be done by themfelves perfonally, 
and not fuperinducc*d upon the a£t of the clerk. Now here the 
firft count alleges the criminal intent in putting the initials R* £• 
to the paprr to be this, in order to induce the commiflioners to be- 
lieve that the account h^A been " inquired into, eiamined, and ap« 
proved" by the U\A Richard FJfe s and the fecond and third counts 
are to the like eiTefl : but the putting thofe initials with fuch intent 
' is no od^ence known to the hw. I'hen the fourth count for pub- 
lishing fuch paper cannot be an .ojQTence, if the forgery itfelf were 
not fo. 3dly, The thrre (iril counts charge that the defendant 
forpetl the initials R. £. pttrporting to be tlie initials 6f the name 
of Richard Elfc* But nothing can be introduced under the word 
purport but what is apparent on the face of th^ inftrumcnt, and it 
could not be apparent on thr face of the fcbedule uf the defendant's 
income that R.E^ meant Richard Elfe. This obje£lion has been 

[ i8o] holdcn fatal in fevtral c-<fes of forgery. R, v. Jones {a)% if . v. 
Rcadingyb)y R.v. GilchriJI {c), and lalUy in R. v. Edfall^d). 4thly» 
Every indiclmcnt for forgery mufl fet out the forged indru* 
mtrnt in words and figures (<*), fo that after the jury have done 
their ofTice, the Court m;iy be enabled to fee upon the face of the 
indictment irfclf whether the forgery of fuch an inftrument be i 
crime, and if fo, of what degree. 'I'he fcbedule itfelf therefore at 

[1813 the bottom of which the letters R. E, were put (hould have been 
fet forth in the indictment, in order that the Court might fee 
whether it were a fcbedule within the meaning of the acl of par- 
liament (/)• The appeal was not in refpe£i of the fignature but of 

the 

{0) Dottgi 30*. 

[h] 'I tiis wa;> an indiAment tried before Grojr J. at the 0' B- in i793> charging that th« 
«!cfc/i^int, i.Aviiik; in h»* pjireHii-n a biH of exchAiigp, ffur^ortiug to be direfted co one J*. 
Kmg by the tumc and f^elcnption 6f J. Rirg, forged the atccpuncc of the f«id J Ktag, ice 
lipon reference to the Judges in iyiV. term i/v^yjudginent was arretted, becaule the bill did 
QuC purport to be drawn upon J. King l^S. 

(t) This cafe was tried hefoieSuIier ], at ihe 0. B. Ftb. 1795> and was an tndi^hnent fl>r 
forging an order for payment of money, ftjting that it ** purported to be direded to Getrgg 
iord Kinmstrdt Wm, M^rtUmd^ and Ihn. Hammfrfi»y^ bankers, and partneis, by the names 
and dekripiion of Meflrs. Rtinjh/t, AforelanJ, and Hammerfityt* &c. After con^idion, 
judgment was arrefted in Eafier term 1795 ^Y ^^^ advice of all the Judges ) becaufe the word 
purpart imports What appears on the face of the inilrumenL MS. 

{d) This was to the fame effed. The prifoner was tried before Tbrnym B. at the Spring 
Affixes 179S for the county of the town of Soathampten, on an indi&ment for forging a bill 
of exchange, charging that the bill purported to be direftrd to Rubd. Dowr.^ Hnry Thornton^ 
Jok-n Fre^Ty and John Csrtnvali Jun. bankers in Lsmdw^ hy the name and defer iptioii of 
AleHrs. Di^Jif laarKtm and Co. bankers, &c. On reference to the Judges in 7fi«. tetfl| 
X798 the indictment was holden to be bad on the authority of the preceding cafes. MS. 

(*) This was to ruled in Jams Mafii's cafe, who was tried before Buikr J. at the Sum« 
aier Afliaes for t^ county ai NttrthumUrUnd in i792» on an indidmfnt for forging a bill 
•f exchange; and afterwards at a conference of all the Judges in tr'uuty term 1793*. ^^ 
the lame principle Llaydi't cafe was ruled before all the Judges in Triuity term 1767, m the 
cafe of an indi^tnent for fending a threatening letter; wbcfe It was determined that the 
letter muft be f<*t forth in the indictment. MS. 

if) Yet in H^m. f'JiiVt caic, who was tried at Bodmin Summer Aflisct 1774, upon aa 
ir.ciCt.-nent for publi(hins a forged rccei/t for money with the name Stepbtn H^itkertf-Scc for 
the fum of xA V the receipt iudf ootv was fei forth ^^ fuilo«s: *< \6th Mmrb 1773- ^^^ 
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the fchedule itfdf, therefore the mere fignature without the fche- fgo^. 
dttle could not have had the tScSt attributed to it upon the in- 



Q 



didment. Sthly, Where a (latute creates a new offence, and at jheKiN 
die fame time points out a particular method of proceeding, that againft 
method alone and no other can be purfued. Now by the Hat 39 G<»»«» 
Geo,'^.c. I3.yi9a« perfons guilty of any fraud of this kind are 
paQi(bable by being doubly afleCTed. 6thly, The Uft count ftates 
that he publilhed the paper knowing the faid letters R, E. at the 
bottom of the f-tid paper fo pubUihed to be for^^ed : and there ra 
nothing before faid in that count of the letters R. E, except by in- 
tendmentj at being the initials of Richard Elfe ; which is not fuf- 
ficient. 

Pfll cotiUl.. Firft, taking the oiFence charged to be that of 
forgery properly fo called, no fufficient reafon is afligned either 
by Hawkins («), or in the cafe of Tht ^ueen v. Tarrington (i), on 
which alone Hawkins founds his opinion, why the fefTions (hould [ 182 3 
not take cognizance of the offence. Burn (r) dates that from the (tat. 
1 Ed* 3., by which juftices of the peace were firft afligned to keep 
the peace in every county, down to the third year of Queen Etizo'^ 
hethi their jurifdi^ion had been from time to time enlarged by a vari* 
ety of ftatutes s about which latter time the ft»rm of the commiffion 
of the peace was fettled by Sir Chrijiophtr Wrey C. J. of B. R. and 
the other Jufticcs« and has continued the f<ime to this day with 
little variation. This gives the judices jurifdi£iion to punifli of-- 
fenders againft any ordinances and ftatutes for the good of the 
peace and for the quiet role and government of the people: alfo 
to inquire of all manner of felonies, trefpaffes^ &c. and of all other 
crimes and offences of which the jutticcs of the peace may or 
ought lawfully to inquire; with other general words to the fame 
purpofe. Thefe terms are certainly large enough to cover the 
offence of forgery. Hawkins himfelf, in commenting upon the 
word irefpaffes ftates it to be of very general extent, and in a large 
fenfe to comprehend not only all inferior offences properly and 
dire£l!y againft the peace, but alfo all others which are fo only by 
condrudlion, as all breaches of the law are faid to be. According to 
bis own definition therefore forgery would be included, being con* 
ftrudively a breach of the peace inafmuch as it is a breach of the 
law : and the exception which he afterwards introduces in refpe£l of 
forgery is in contradiftion to what he had juft before faid. The cafe 
then of The ^jueen v. Tarrington is the only authority on which the 
pofition ftands, and that is certainly not law to the full extent of 
the do£lrine there laid down \ for it is there faid that juftices of 
the peace have no jurifdi£tion over any offence than what is given [ 183 ]] 
to them by fome ftatute: hut' Hawkins (hews many inftances to 

the contrary ; and in 4 Com. Dig. tit. Jujiices of the Peace^ B. ^3. it 

* ' ■ - ■ 

*' cdved the contents abote by me &epben IVttbersJ'* And it appearing in evidence that the 
above was forced at the bottom of a certain accounf» it was obje^ed that the ajccount itfelf 
flkouU have been fet forth ; otherwife non conftat that the receipt as ftated wa« a receipt for 
money. But upon reference to all the Judges in MUbaeimas term 1 7741 they held the indi^- 
|n:nt fufficient f for it was laid to be a forged receiptyer tmoney under the hand of ^. fy» for 
1/. 41 and the bill itfelf was only evidence to make out that charge. MS* 
*(«) ^ rUwk. r. S./. 38. {b) Sa/k. 406. 

If) I V9I. 4 — 5. tit. Jupkuof tbt Pea:t, a. OftheConrniJion, &c, 

18 
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1800. *^ ^^'^> *' ^^y ^^y inquire of any thing done to the fraud or dc* 
** ccit of another.** Now forgery i$ of that kind ; though Jikc 



The King Other frauds it is no dire£l breach of the peace, nor has any immc- 
againji diate tendency thereto ; and Lord C. 15. Comyns inftanceS) *' as if a 
GisBi. (c ntian read a writing to an illiterate pcrfon in other words than 
•* were writlfen, by which means he feals it.** For which he cites 
I Sid, 312. •* Or if a man play with falfe dice.** 2 RoL 107. It is 
not difputed that the fefTions have jurifdi£lion over cheats, which 
Hawkins {a) defciibes to be *< deceitful practices in defrauding or 
'^ endeavouring to defraud another of his known right by means 
•* of fome artful device,** &c. Tliat deRnitton includes the prefent 
cafe. So R. v. Braym^ M. 1 2 Gfo, i . (in the Crown Office) was an 
indiAment found at the Bnftol feflions for fraudulently obtaining 
lea in the name of another ; which was removed into this court by 
certiorari, and no objection taken to the jurifdiAion of the feffions. 
Again, in the cafe of R. v. BeaUy £.38 Geo. 3. was an indidroeot 
againft the defendant, who was clerk to the agent for (he French 
prifoners of war at P^rchefier Caftle^ for taking bribes in order to 
procure the exchange of fome of them out of their turn. This was 
found at the Ham^ftnre feffions, and being removed hither by ccr- 
tiorari) the Court inflifted a heavy puntfhment upon the defendant; 
without any queftion of the jurifdidon. The like was the cafe of 
R. V. Rifpal {l)i where the Court held that the feffions had jurif- 

C 184] diAion to find an indidment for a confpiracy to injure a man's 
credit by falfely charging him with having taken a quantity of hair 
out of a bag. None of thefe offences were properly breaches of 
the peace or tending thereto. But 2dly, although the paper in 
queftion be called a forged paper or inftrumcnt in the indidlment, 
yet that wjU not conditute the offence a forgery if it be not fo in 
law. Now this does not come under the legal definition of a for- 
gery, which, according to Lord Cbhe in 3/^. i68. is properly 
taken when the ad is done in the name of another per/on ; as in R. t. 
Ward[c)f and in R* v. Tarrington, which appears by reference to 
the record in the Crown Office to have been a forgery in the name 
of 7. Caruthers^ and thereby attempting to get a quantity of 
eartnen-ware delivered to the defendant. Ifi Robin/on^s cafe {d)^ 
which was an indictment on the .flat. 9 Geo. i,c. 22. ior fending a 
threatening letter without any name fubforibed thereto, it appeared 
to be figned with the letters R. i2., and this was holden not to be 
the Ggnature of a name. {Le Blanc J. Can it be contended that 
- forgery cannot be committed by figning the initials of a name, for 
example, as an acceptance on a bill of exchange, which in com* 
mon experience is frequently the cafe ?) Perhaps it would be fo 
in that cafe, becaufe the acceptance of bills in that manner is fuf- 
fident according to the cuftom of merchants ; and it would be 

(«) I Vol. ch. 71. C I. (i) 3 Burr, 1 310. 

(0 »i^* ^^' 1461. %Sira. 747* I Sid, 142. 

{d) Leseh*s Crown CaJ. Uft edit, a vol. S89. Mr. Jutlice Bitller, la deHverins the opi- 
nion of the Judgrt at tbr 0. B, in this cmfe f«id, *< At to tbf firft objedioo ; Wb«ther the 
letter be with or widtout a oame (the iodidment charged It to he without a name) is a fim- 
pie f^Ct appearing on the face of the letur itfelf. It is figned with the two loiters R, R, 
which are fo far from beiog a name that no man on looking at the letter onlj can teU wbe* 
thcr it iDBMit 10 itfcr to any name or whu that nunc was.** MSt 

^ fuffident 
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fufficieht to bring the cafe within t,hc ftatutc. But this not being 1800. 
the name of another is not a forgery at common law, but is in- 



di£lablc as a fraud upon* the revenue, and againft the aft of par- The ICjn« 
liament which prohibits fuch prafticcs, and is therefore a public agntift 
cheat of which the feflBons have cogniz^ce. {Le Blanc J. What ^'■■•* 
was the legal tScQ. of figning this name to the paper, taking it to 
iuve been written at length ?) It was calculated to (hew that it 
was the opinion of the clerk to the commifEooers afting in the 
capacity of their fervant or agent, that the defendant was rated too 
highly. It therefore amounts to the fame thing as defrauding the 
maftcr by making ufe of the fcrvant's name to gain credit for a 
falfity. 

Lord Kgnton C. J. An indictment for a cheat at common law 
cannot be mAJntained without fome falfc token be made ufe of: a 
mere falfe affirmation is not fufHcienc (a). However the main 
difficulty to get over in this cafe is the want of jurifdiftion in the 
quarter fcdlons. I have always had a general imprellion on my 
mind that it was a fettled point that forgery was not under the 
cognizance of the felTionsy and I mther think it was fo determined 
foon after I came to the bar, though I db not remember the par- 
ticular cafe. But I am fure it has been always fo conGdered by 
the jirofeflfion in my remembrance, and I have formerly given 
opinions to that purp9fe. There Tore, with all the inclination 
which I feel againil giving way to fmall objedlions, I cannot get 
over this aaainit exprefs authority and received practice for fo long 
time. I muil alfo conGder this as an indidtment for forgery \ it is 
fo dated in every count : and it is no anfwer to fay, that if a mar) [ 186 ] 
be indited for one offence he may be convi£led becaufe he is 
guilty of another kindred offence. The cafe of The ^ueen v. Tar^ 
r'mgton ftands fupported by concurrent opinions down to the prefent 
time, and has been acted upon nearly a century \ it is now too late 
to difturb it. The offtnce however is of a very ferious cafe, and 
DO blame is imputable to the ma^idvatcs below for what they 
have done, though the judgment cannot be fupported in point of 
law. 

Le Blaxc J. Even if the obje£lion to the want of Judifdi£lion 
bad been removed, it woi^ld have been found very diiHcult to have 
anfwcred the other objections. 

Per Curiam^ Judgment rcvcrfcH. 

(«) Vide Ktx V, LsTM^ 7 term Rtp, 5*5. 



The King aminji Barker. tm^^* 

^ "^ Jam. aptlu 

/^/BjBS and JSg^ moved for a criminal information againft the de- The Court 
^ fendant, who was mayor ofAhe borough of Great Tarmouth^ refufed a 
upon tbefe faSs dilclofed by affidavit: That a warrant of diftrefs 5f'°»">?lin- 
iffucd on the «oth of OBoher laft under the hand and feal of the dc- agt?nrt T* 
fendant againft one Jonathan Symondsrhj virtue of which his goods magiiVrate 

to a writ of certiorafi a cobvidion of a party in another and more formal ibape than that in which it mi 
M drawn up, and vf which a copy Ji«<i been deli^fired to the party confined by the mtfiftritc't clerk • 
^ cotkf iftioa rctorced bcin^ wair«aced by the hStu * 

were 
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i8co« were taken in execution ; in confequence of which application 

m;nic on hehalf of Symonds to the defendant's clerk for copies of 



'J be Kijeci the wairant and of the proceedings on virhicb the defendant bad 
fil^Vit. K^^"^^** ^^^ fame, which the clerk promifed to give on the next 
diy. And accordingly' on the lift the clerk furniihed Symonds 
vitl>a copy of a convidlion, dated 3d OElobir 1800, which was 
[187] compared with the original figned by the defendant, then being 
upon the 6}e of infoToiations and other proceedings taken and re* 
cordfd before the defendant during his mayoralty. That in Mi" 
ckitdmas term la(l Symonds obtained a writ of certiorari directed 
to tlie defendant to return the convidton into this court, in confe- 
quence of which the defendant returned a record of conTi£)ion 
in a different form from that of which Symonds had been fumiihed 
with a copy ; which convi£tion fo returned purported to bear date 
on the 3H of Oifcber 180c, although the deponent had reafon to 
believe, from convcrfation \^tth the defendant's clerk, that nocon* 
vi£bion had been figned by the defendant againft Symonds till a fort« 
night afterwards ; and Symonds fwore that he had not been charged 
with moro than one fuch offence as that mentioned in the con* 
vi61ion. 

The eonvi£lion itfcif returned, and the copy which had been 
prcvioufly given to Symonds by the defendant's clerk, were both 
annexed to the affidavit ; and from com{viring them it appeared 
that they related to the fame oHence, committed) on the fame day, 
afid under the like circumftances : but the conviction returned to 
dus Court was drawn out at more length, and in a more formal 
planner than the one from which Symonds*s copy had been taken, ^ 

It was prcfTed a;;ainft the defendap.t that the condu^ purfued 
by him upon this occafion tended to much vexation and oppreflioo 
againft parties convided, and was in itfelf illegal. That how- 
ever m^gtftrates might be indulged with a reafonoble time for 
diawing up their con vtcl ions in proper form, yet when regularly 
figned and ifiiicd by them to the parties, and aAed upon as fuch by 
levying a dtdrefs under them, they ought to be concluded from 
[188] altering them afterwards. That this praClice led the parties to 
incur an unnecefTiry expence ; as in the prefcnt inftance, where 
Symonds- having been furnifhed with the copy of the (hen form of 
convi^ion, which was clearly bad, was thereby induced to inctir 
«he essence of profecuting a writ of certiorari in order to rdieve 
himfclt from it. 

GarroWf on the part of the magtftrate, fuggefted that the copy 
with which Symonds had been furniihed was merely intended as a 
copy of the minutes of tlie cotivi£tion ; and that it was the conftant 
pra^ice of magidrates to proceed in this manner, firft taking 1 
down minutes of the proceedings on which their judgment was 
founded, and afterwuds having them drawn up in fdrni before 
they weve ited of record. 

Lord Kenton C. J. If the nngtftrate has done no n^re tha« 
return the convi£lion in a more formal (hape, ihftead of fetiding it 
up in the informal manner in which it was iWft drawn, and fup- 
pefiog thar the fa£is as tfaey-really happened will warrant him in 
the return he has now made, the contrary of which is not imputed^ 

I am 
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1 am of opinion that it was not only legal but laudable in him to jg^^^ . 
do as he has done, and he would have done wrong if he had aded 



N6 



an 



otberwife. It is a matter of conftant experience for magiftratcs to ^^^1^, 
take minutes of their proceedings-, without attending to the precifc agah^ 
form of them at the time when they pronounce their judgment, to Ba»kc». 
fcrve as memorandums for them to draw up a more formal ftatc- 
tnent of them afterwards to be returned to the feffions ; and it is 
by no means unufual to draw up the convi£lton in point of form 
after the penalty has been levied under the judgment. Nor is [189] 
thete any legal objeAion to this method, provided the fa£ls will 
vrarrant them in Itating what they do. It is no anfwer to fay that 
a party convidied may be thereby induced to incur an unneceflary 
expence in fuing out a certiorari to get rid of an informal convic- 
tion ; for a mere informality in the manner of drawing up the 
conri^iion ought not to be the inducement for removing it into 
tins court, but fpme fubftantial defeCt in the juftice and legality of 
the proceeding itfelf before the magiftrate. 

Per Curiam, Rule refufed {a). 

(0) See the next cafe. 



The Kino again/l Symonds* FT^t{^ 

THE conviftion returned to the writ of certiorari noentioned in vv^j.^ „ 
the laft cafe was founded upon the ftat. 7 Geo. i. c. ii. and aa gives 

was as follows j mTrnmc* 

Town and borough of Great Tarmoutb in Norfolk. Be it rcmcm- o"f' fum! 
bered, That on the ift of OBober in the 46th year of the reign, &c. mary con- 
at Great Tarmoutb in the county of N^folk, E. H. in his proper J^^J^" j^^^ 
perfon cometh before Samuel Barker Efq. mayor, and one of his reafonabU 
majefty's juftices of the peace of our faid lord the king in and for charges of 
the faid borough, and then and there upon his" corporal oath J^f,"^.**^'^' 
giveth me the faid mayor to underftand and be informed^ that muttafcer* 
J. SftnonJs, of Great Tarmoutb aforefaid, merchant, after the 25th tjin the a- 
of Marcb 1721, to wit, on the 20th September 1800, did land "^""^",'^' 
mtUft the town of Great Tarmoutb, from- out of a wherry, B, S. and an adju- 
mafter, twelve chaldron of coals, for which the rates and duties <}icadon that 
charged thereon by an z€t of parliament made in the fcvcnth year, ^^ ^[n"^ay 
&c. *(7 Geo. I. c. II.) had not been paid, without a certificate thcreafinahu 
in writing being given to the faid J. S. by the collcftor or receiver ^^-"f^ofiht 
of the faid rates and duties for leave to land or bring the faid twelve lj7 *' ^* ^ 
chaldrons of coals into the faid town ; contrary to the form of the >• ^ -1 
ftatute, in that cafe made and provided, whereby the faid J. S. 
hath forfeited th^ fum of 20/. for every chaldfon of the faid coals 
•fo brought into the faid town as aforefaid, amounting in the whole 
to the fum of iz/. over and above the rates and duties by faid si£t 
charged on faid coals, one moiety thereof to the ufe of the informer, 
and die other moiety to the ufe of the poor of the faid pari(h of 
■Great Tarmoutby &q* (The conviftion then proceeded to ftate in 
die ttfoal Iqtm the fbmmons to the defendant to appear and anfwer 
the charge; his appearance, &c. and confefiion. It then pro<» 
<ccdc4l») It is therefore adjudged by me the faid mayor, upon the 

free 
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ig^^ free and voluntary confeffion of the faid J. S. that all and fing^ular 
the matters and things contained in the faid information are true 9 



1^^^ and thereupon I the faid mayor^ on the faid 3d of OBob^r in the 
_M^ year aforrfaid, at Great Tarmouth aforeC^id, in the county aforefaidy 
trmmnmu do conVift the faid J, S. of the faid offence in and by the (aid 
information charged againft him» and he the faid J^ S, is hereby 
convicted thereof by me the faid mayor, upon his own free and 
voluntary confeflion, according to the form of the (latute in fuch 
cafe made and provided ; and L do adjudge that the faid Jonathan 
Sytnonds for the offence aforefaid hath forfeited the fum of 20 kil- 
lings for every chalcfron of faid coals, amounting in the whole to 
the fum of 12/., over and above the rates and duties by faid ad 
charged on faid co^ls, together wrtb the reafonable charges of reco^ 
vering the fame : and I do adjudge that one half of the faid fum 
[191 ] of 12/. be paid to the faid informer E4H. and the other half of 
the faid fum of 12L be paid to the poor of the parilh of Great 
Tarmouth aforefaid, according to the form of the (tatute in fuch 
cafe made and provided. In witnefs whereof, &c. 

S. Barker. (L. S.) 
Gibbs and Bef obje£bed, i. That the convicSfing magiilrate is dated 
to be a juftice of peace for the borough of Great Tarmouth^ and 
the offence is alleged to have been committed within the town of 
Great Tarmouth^ and non conftat that the borough is co-extenfive 
with the town, and that the migidrate had cognizance of the of- 
feoce. 2. The penalty is to be givcii half to the informer and 
half to the poor of the pariQi where the offence is committed. 
But here the latter moiety is given to the poor of the faid pari(h 
of Great Tarmouth^ which pariQi is not named before, and non 
conftat that the offence was committed there ; neither is, the pariQi 
dated to be within the county of Norfolk. 3. The magiflrate ad- 
judges to the informer, ^he reafonable charges of recovering the 
penalty, and does not afcert^in what the fum (hall be (a). 

Garrow contra admitted that the lali ^obje£lion was fatal; 
though the (latute on which the convitlion was founded gives 
r 192 1 power to the conviding magiilrate to order the cofts and chaiges 
of levying the dillrefs to be paid by the defendant. 
The Court were of that opinion, and 

Qua(bed the ConviAion* 

(«) The ad \n queilion (f. 5.) enaWet the nayor of Yarmouth to caufe the pcnaltiet to 
be levied by didiefs, *< together with the reafonable char((es ot tjking and keepinf iaxh 
« diftrefs,'* &c. See Rtx v. HaU^ Ctvff, 6o. wheie the convidtion wai ^lulhcd 00 4he 
(ame obje^oo. 



y^^iL ' Chaplin againfi Rogers. 

After a bar- iN an a£lion for goods fold and delivered, the cafe proved was^ 
gamandfale 1 that the parties being together in the plaintifPs farm yard, the 
2^ '^JjJ^ defendant, after fome objeftions and doubts upon the quality of 

tbeparttet a (lack of hay (particularly the in Gdc part) then Handing in the 

on the fpotf 

trtdeoce that the vtodet a&ually fold part of it to another peHbn (by whom> though againft the ve»<toe*t 
approbacioD, it «t* taken away) ii fufficieot to warrant the jury ia ^Adio^ a dciivcry to and acccpcanct 
h| the ftodtc, tiMtebj ukiof tlia cafe out of thcftaiote of fraudi. 

I yard, 
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jardf agreed to take it at xr. 6d* per hundred weight. Soon after 1801. 
ne fent a farmer to look at it, whofe opinion was unfarourable. 



But about two months afterwards another farmer of the name of Cbapliii 
ij/? agreed with the defendant for the purchafe of fomc of this M^^ 
hay ftili ftanding untouched in the plaintifPs yard, and the defen- ^^•**" 
diant told Loft to go there and a(k what condition it was in, faying 
he had only agreed for it if it were good. I he plaintiiF having 
mformcd Loft it was in a good (late, he agreed to ^ive the defen- 
dant 3/. gd. per cwt. for it, the defendant having told him that he 
had agreed to give the plaintiiF 3/. 6^., for it. Loft thereupon 
brought away thirty-fix hundred weight ; but this latter fad was 
without the knowledge and againfl: the diredion of the defendant. 
There was a contrariety of evidence as to the quality of the hay 
when the Hack was afterwards cut. At the trial before Hotham B. 
on the laft Norfolk circuit, Selkn Serjt. for the defendant objeded 
that the contrail of fale was fraudulent and void by the ftatute of 
fraudSf being for the fale of a commodity no part of which' was [ ^9J^ 
delivered, and of which there was no acceptance by the defendant/ 
Bat the learned Judge left it to' the jury to decide whether the fald 
had been fraudulent, and whether under the circumftances there 
had been ah acceptance by the defendant ; and they found for the 
pbintiflF on both points, and gave him 50A damat^es, being the 
value of the hay at the price agreed for. In the laft term a rule 
was obtained calling on the plaintiiF to (hew caufe why the verdi£^ 
ihould not be fet afide and a new trial had, on the grounds that the 
learned Judge had left that as a queftion of hGt to the jury^ 
which he himfelf ought to have decided as an objedion in point 
of law arifing on the ftatute of frauds ; and becaufe the evidence 
did not warrant the verdtfl. 

WHfon now (hewed caufe. The obje£lions may either be re« 
garded as arifing upon the ftatute of frauds (0), or upon the formt 
of the count for goods fold and delivered, which requires proo^ 
of a delivery as well as a fale. Now there was fufficient evidence 
of a delivery to and acceptance by the defendant, and the jury, 
having found the fad with the plaintiflF, the cafe is taken out of 
the ftatute of frauds. The bulk of the commodity purchafed pre- 
cluded any ad^ual delivery of it ; but that which took place was 
taotamohnt to it. Both parties were upon the fpot at the time, and 
confidered the bargain as concluded, and the (lack in the pofleflion 
of the defendant. The defendant afterwards adled upon it as fuch,. 
and (old part of it to another perfon, which is evidence in itfelf of 
his haring taken pofleflion of it. Befidcs^ chat perfon a&uaHy re«^ 
moved part of it away \ and though this is ftated to have been' 
agatoft the defendant's diredion, yet that cannot avail as between C ^P4 jl 
theie parties, with refped to whom L^ muft be confidered as the 
defendant's agent adiag within the fcope of his authority^ the 
nceft being without the knowledge of the plaintiff. The quef- 
tioo of firai^ left to the jury was as to the exiftence of any fraud 
infaa. 

GMTfom contrJL The form of die dechnratioo required proof of 
t ddivcvy i» bfft of the goods, othetwife the ^unt^fer goods hnu 
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i8or. gained ^nd fold would be ufclefs. Though the jurjr were the 
proper judges how far the plaintiflT had been guilty of any fraudg 



CitAttTK in faft, yet the judcc ought to have decided upon the queflion of 
n^nfi law fubmttted to him, whether upon the cafe proved it did not TaU 

^**""- within the ftatutc of frauds. 

Lord Kenyon C. J. It is of great confequence to prcfcnrc un- 
impaired the feveral proviflons of the ftatute of fr^u<l9y which if 
one of the wifeft laws in our (latute book» My opinion will not 
infringe upon it ; for here ^he report ftatcs that the queftion wat^ 
fpecifically left to the jury whether or not there were an acceptance 
of the hay by the defendant, and they have found that there was, 
which puts an end to any queftion of law. I do not mean lo 
dtfturb the fettled con(tru£lion of the ftatute, that in order to take 
a contradl for the falc? of goods of this value out of it there moft 
either be a part delivery of the thing or a part payment of the 
coniideration, or the agreement muft be reduced to writing in the 
trianner therein fpecified. But I am not fatisfied' in this cafe thac 
the jury have not done rightly in finding the fa£^ of a delivery* 
Where goods are ponderous, and incapable as here of being banded 

L ^95 3 over from one to another, there need not be an adual delivery ; 
but it may be done by that which is tantamount, fach at the de- 
livery of the key of a w:»rchoufc in which the goods are lodged, ot 
by delivery of other indicia of property. Now here the defendant 
dealt with this commodity afterwards as if it were in hit a£laal 
pofleflion; for he fold part of it to another ptrfon. Therefore 
as upon the whole juftice has been done, the verdict ought 
to ftand. 

The other Judges agreed that there was fufiicient evidence of t 
delivery to and acceptance by the defendant to leave to the jury. 

Rule difcharged. 



V^^^^ Wade qui tarn againjl Wilson. 

Vponacon- ^HIS was an aAion of debt for penalties on the ftat. tft^fmir 
•rtdio fur- 1 j{^ 2. c. 1 6. for taking more than legal inteveff for the loan of 
^ ywi rt^oney. The 8th count, on which alone tho verdift was taken for 
fefcrving h- the plaintiflP, ftated that the defendant, after the 29th Septrmkr 
•«^«^ 1714, to wit, on the 4th -^W/ 1 798, at Tiir/kin the county of 
mt^foT^ ^<^^f ^'^^ ^^^^ ^^ ^"^ ^' Got4iton the flim of 600/., to be repaid by 
%»hicba pre. the faid C. 6. to the defendant at the expiration of one year then 
■"""? ''J* next following, for the forbearance of which Giid laft«mentioned 
^ftiJ,V.„j^ fum of 600/. for that time it was then and there agreed tj and 
ibc •fory it between the faid C. G. and the defendant that the defendant (bouM 
compiere ^ p^jj intcrcft at thc rate of 5/^ for the forbearing of 100/, for a 
ll^r'trt- year over and beCdes the premium hereafter mentioned of ten 
ceWiBgany guineas; and the defendant after the faid 2^th Seftemhr iji^ to 
Cirl2*in- ^ '*^^ ^^* ®" *^ ^ ^J^ril 1 798, at, &c. corruptly took, accepted, 

*tef«ft within the yetr. Thc contrad ansy be laid u for a forbeanoce to A* alone, who wla the xfA 
debtor, although B. had joined with htm In the iecorHy given to the knder. If wf . be indcblid to Bn 
jnd B. to C^ and C. agree for an ufufious confideration (o accept ^ for bit dfbtor inftcad of M^ tbit fltff 
V Uid to be an ufuriout ioen of fo much liom C. to ^ 

ao4 
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fod received of the faid C. G. the fum often guineas astand by way of i8oi« 
premium for the faid loan and forbearance of the lad-mentioned , 

6oo/., for the time in that behalf aforefaid, and afterwards, to wit^ Wadb 
on 1 2th Offoier iyg9f at, 8rc. corruptly took, accepted, and re- qoiwtn 
ceived of the faid C. G. the further fum of 15/. for the forbearing ^^f^^ 
of the laft-meiitioned fum of 600/. from the faid time of lending 
thereof until the 4th of Offober in that year, and as and by way of 
intereft for that fum for that time ; and. the plaintiff further fay<i, 
that the defendant by taking, accepting, an4 receiving the faid 
iaft*tnentioned fums of ten guineas and 15/. as aforefaid, and for 
|be caufe in that behalf aforefaid, corruptly took, accepted, and re« 
ceived of the faid C, G. for the forbearing of the faid lad-men- 
tioned 600/. fiom the faid time of the faid lendinf^ thereof until 
the faid 4th of OBoher in the year lad aforefaid more than at the rate 
of 5/. for the forbearing of 100/. for a ye.ir contrary to the form of 
the datutCj whereby, &c. To this there was a plea of the general 
iflue. 

At the trial at the lad affizes at Tori before Chamhre B. the fa£li 
fo far at they relate to the ufury alleged in the 8th count, were 
fiiortly thefe. Gouiton^ therein mentioned, owed one Flintofi 6oqL 
On bond, and FUntoft and his fon were indebted to the defendant 
in i20o/. on their promiflbry note. Flinioft not being able to pay 
the defendant more than half of his debt on account of Goulton^s de- 
fault to him, it was agreed between the refpe£^ive parties at a 
meeting held for the purpofe at Eafingwold on the 4th of April 
1798, that the defendant (hould accept Goulton and another per«^ 
fon of the name of Totes by w^y of furcty for him as his (the de« 
fendant's) debtors for the remaining 600/. indead of FUntofi s the ^ 107 1 
defendant however faying that he would only lend Goulton the 
monev for one year, which was agreed to. Accordingly Goulton 
and Tata %^yt their promiflbry note of that date whereby they 
jointly and feparately promifed to pay to the defendant or order 
600/. on demand for value received, with intered after the rate of 5A 
per cent, per annum; and the defendant at the fame tltne received from 
Goulton ten guineas. by way of premium* Flintoft however having 
omitted to bring Goulton* s bond with him, it was agreed that the 
old fecurtties (hould be delivered up the next day at Thirjk^ at 
which time and place Qoulton\ bond to FUntoft and Fl'tntoft\ note 
for the original debt of 1200/. to the defendant were refpe£lively 
delivered up and cancelled. On the 1 2th of OBoher following the 
defendant received 1 5/. for half a year's intered on GouUoffs note ; ' 
and at the end of the twelvemonth received the other half year's 
intered. The a£lion was commenced as of the 6th of Novemtar 
179^. 

it was objeAed principally^ that the loan being for a year and 
ihe premium paid for that time, the ufury was not complete till 
tbe end of the year when the whole intered was received in addi« 
lion to the premium. But the learned Judge over-ruled the ob« 
)i&ion, being of opinion that as foon as the defendant received 
intered at five per cent, for the fird half year in addition to the 
premiam, a moiety of which at lead was applicable to that half 
ycarj ht bad received more than after the rate of legal intered for 

BT 2 half 
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1 80 1, half a year, and confequently that the offence was then complete. 
It was next objeded that the cafe proved did not apply to the 



Wadb count; that there was no loan of money, as ftated, none having 
^^ItS ^^" P*'^ ^o or received by Goulhn; and that the making himfetf 
WnTsoN ^the debtor inftead of Fllntoft and giving his own note for the mo- 
[ 198 j ney did not conftitute a loan, though it might have been laid as a 
corrupt contraA: or if it did conftitute a loan it was not fuch to 
Goulton alone but to him and Tates who joined in the fecurity. 
And it was further obje£bed that the loan wa^ improperly ftated to 
be on the 4thof ^nV 1798, the time when the agreement was 
made, and the note given by Goulton and TaUs to the defendant, 
for that they did not take tScGt till the next day, the 5th» when 
the original fecurity given by the Fllntoft for laoo/. and the fecu- 
rity given by Goulton to Flintofi were cancelled. The learned Judge 
however was of opinion that a loan to Goulton was fufficiently prov- 
ed; that Yates was merely a furety for the payment of the money; 
and that the contraft took effect from the 4th of Aprils the time 
when it was made, and was not fufpended till the next day, the 
only reafon for not cancelling the other fecurities on the 4th being 
the negle£l of the parties to bring them to the place. Accordingly 
the jury (by the advice of the Court) found a verdi^l for Uie 
plaintiff on the 8th count, being the count beft adapted to the 
proof. 

Thefe otne£iions were urged again upon a rule to Ihew caufe 
why there mould not be a new trial ; againft which 

Holroyd was now to have (hewn caufe in fupport of the verdifi; 
biit the Court dedred to hear the counfel on the other fide. 

Law and Wood in fupport of the rule, i^. The ufurious con- 
tract laid is for a loan of money from the defendant to Goulton\ but 
it was not a nu)ney tranfadlion ; it was a mere fubftitution of one 
debtor for another, of Goulton for Flintoft. 2dly^ If it were a loan 
£ ipp ] of money by conftrudion of law, at any rate it did not became 
fuch till the exchange of the fecurities, which was not till the ^tb 
pf April, whereas it is laid that the ufurious intereft was taken for 
forbearance from the ^fth. Till the adual exchange took place 
the original debts from Goulton to Fllntoft^ and frotn Flintofi to the 
defendant continued in force; for it was not in the contemplation 
of the parties that Goulton and Fllntoft (h.ould both be indebted to 
the defendant for the fame* loan at the fame time. Therefore 
though Goultorf^ note was given to the defendant on the 4th, yet 
it was not to take effc£t till the other fecurities were given up. in 
lieu of which it Was received, ^dly^ Suppofing it to be a loan, 
which was to commence on the 4th of Aprils yet the contra£l to 
forbear being laid to be for a year, till that time was expired there 
was a locus penitentia, and the ufury w«ls not complete. The pre- 
mium was intire, and is alleged to have been received for the whole 
J ear ; then it could not be apportioned and part of it tacked to the 
alf year's intereft. The money received including the prciTiium 
18 lefs than legal intereft for the whole year on the fum advanced s 
under fuch an agreement the ufury could not be complete till more 
than 30/. had been received. In Fijbtr j. i. v. Bsa/Uy (a) a pre« 

if) Dfifgl. »3S« 

ouooi 
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mium was taken in the (ird inftance for the forbearance of a loan i8ot« 
for fix months, refcrving intcrcft ; Lord Mansfield nohfuited the 



plaintiff at the trial, conceiving that the ufury was complete on Wadc 
the taking of the premium, and that the time for bringing the ^^? 
^Q^on was elapfrd; but the Court afterwards held that the ufurv wilswm. 
was not complete till the half year's* intcrcft was received, whicn 
together with the premium amounted to more than 5 per cent. 
There the intereft was rcferved at the end of the half year, but [ 200 ] 
here the intereft was referved yearly; therefore uppn the fame 
principle the ufury was not committed till the whole year's intereft 
bad been received, amounting together with the premium to more 
than lawful intereft* A^hiy^ The fecurity was given by Tatts and 
Goulion jointly as well as feverally ; the contra^ therefore was to 
forbear to both, and a forbearance by the defendant to one only 
would not have been a compliance with it. Then the proof does 
not fuftain the count, which lays it to be a contract to forbear to 
one only. 

Lord Kekton C J. There is no weight in any of the objec- 
tions. This was in fubftance a loan of money from the defendant 
to Gouhon^ although the ceremony of handing the money over from 
the one to the other did not take place. But the loan originally 
advanced to FHntoft was by agreement transferred to Goulton. This 
tranfaAion took place on the 4th of Aprils when the note wasgiven, 
and on that day it was agreed that the old fecurities ftiould be given 
up, though it was not adlually done till the next day, the parties 
not having them ready at the place. The obje£lion proceeds upon 
an afliimption of fa£l not well founded. The cafe ot Fi/ber q. t. y. 
Beq/Uy does not apply; for there the only queftion was. Whether 
the ufury were complete before the party had received any intereft 
^ all, the amount of the premium being within the legal rate of 
intereft. But here the party having ten guineas premium in hand, 
and intereft accruing from day to day, actually received intereft 
qua intereft for half a year, which made what he received upon the 
whole amount to more than lawful intereft for that time upon the 
fam lent. It is impoflible upon this ftatement not to fay that the 
ufury was complete when the half year's intereft was received. 
And this agrees with the charge, which is, that by taking the pre- r 201 1 
mium of ten guineas for the loan in the firft inftance, and by af- 
terwards taking 15/. for the forbearance of 600/. from the 4th of 
April to the 4th of Offober^ the defendant corruptly took more than 
at the rate of five per cent., which is an undeniable concluGon^ 
and according to the real fa^. 

Gross J. declared himfelf of the fame opinion. 

Lawrikcb. J. The argument is, that the contrad being for for« 
bearance of the principal for a year, and intereft being referved year^ 
lyi therefore there could be no ufury committed till the end of the 
Tear : and it is fuppofed that the cafe of Fi/ber v. Bea/ley is an authority 
nr that pofitidn. But that is not the cafe here ; for the contrad^ is 
ft^ted to be for the forbearance of the loan for a year, Mrith intereft to 
be paid at tbi rati of 5 per cent. ; it is not ftated that the defendant was 
to wait for lus inlereft till the end of the year; but it was to accrue^ 
fl by lav it doeS| de die in diem. Therefone after the receipt of the 

N 3 premium 
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l8oi. premium as foon as any intercft as fuch was paM on the to^ilf 
though but for a day, it would conftitutc ufury. The partict them* 



Wads felves did not confidef that intercft was not due till the end of the 
^"' j*J year, tor it was actually paid by the one and received by the other 

^iLioM. ^' ^^^ ^"^ ^^ ^^ ^^^ ^^^^ y^^^ without objedion. Here then is m 
premium paid of ten guineas at firft which was to run through the 
^hole year, and intercft accruing daily on the principal fum, the 
defendant adually received intereft for the firft half year, which 
together with wh^t he had before received by way of premium 
amounts to more than legal intereft. That immediately conftitii« 

[ 202 3 ^^^ ufury. As to the contraCl being to for1>ear to both Gouhon and 
JTatts^ that is no^ ftridly fo ; the contract was to forbear to Gmtlm 
ton only, though Tat^s was required to join in the note by way of 
fecurity. 

Le Blanc J. This muft certainly be taken to be a loan of money 
from the defendant to Gouhon on the 4th of April; for Gouhon be<v 
ing indebted to Fllntoft^ and this latter to the defendant for motley 
before advanced, it was on that day agreed that the defendant 
fhould accept Gouhon as his debtor in fatisfa£tion of fo much mone^ 
is FUntoft owed him ; *for which purpofe Gouhon was to give the 
defendant a new fecurity, and the old ones were to be cancelled. 
Gouhon accordingly gave his note for the amount; and from that 
day intereft ceafed to run upon the old fecurities, and they would 
then have bten delivered up but for the accident of their having been 
left behind. Then the premium was given upon an agreement to 
forbear from the 4th of April the fum of 600/. with intereft at tb^ 
rate of ^L per cent. And it is next objeded that the premium is 
not to be apportioned to any part of the growing intereft, becaufe 
it is faid that it did not accrue till the end of the year ; and yet the- 
defendant received it as growing intereft at the end of the firft half 
. year^ But I am of opinion that at leaft one moiety of the premium 
is to be apportioned to the half year's intereft which was received ; 
and that the true fpirit of the agreement was that the premium wac 
to run through the whole year in proportion as the intereft accrued; 
and therefore upon the whole I think the contra£l proved fuftains 

C 2^3 1 the count, and that the ufury was complete when the firft half 
year's intereft was paid. 

Rule difcharged (0). 



(a) Vide U^yi qui tam ▼. JTiinams, 3 fFi/f. 250. More than legal ii 
fa advance for a certain time^ cbe ofAry wai bolden to be complete on the receipt of tkp 
fDoney, and not £.t the expiration of the time for which the forbeacance waa agreed w be* 



f?"^» Rawson and others again/i Johmsov< 



Jam 3 lib 



loanaaioa T^^^ ^^* *" aaipn on thc cafc, to recover damages for the 
for the non- * breach of a contra^, whereby the defendant undertook to fell 
^»^*nr o^ and deliver to thc phintifi^ a certain quantity of ma|t at a given 
2e defend. P"^^' This was laid differently in different counu, and at the trial 

aot had ondertaken m deliver eo re^oeft at a certain price, it it fafficient lor the plaintiflrb hit declan* 
tioQ to aver fuch reqoeft, and that he wa« readf and willing to receive the malt and to pay for it according 
to the terms of the (ale, but that the deftadiiu refulbd to detiver it»iiitbottt atetziog in adoal tn^ «f 

t 
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ttthe lad afli2C8 at l^ri the plaintiff obtained averdiflywhich wasen* l8oi« 
tCTcd generalty on all the count). The two firft counts, in which was — 

averred a part delivery of the malt, were admitted to be good ; but Rawsom 
a rule i»ras obtained calling on the plaintiffs to flicw caufc why the *°** ^*^ 
judgment (hould not be arrefttfd for the defect of the third count, jo^»%Qn^ 
in only averring a readinefs and willingnefs in the plaintiffs to pay 
for the malt, and not averring the a£lual tender of the price agreed 
upon; The cou(]t in queftipn was as follows : 

And whereas alfo afterw^ds, to wit, on the I2th of November 
1799, to wit, at Leeds in the county of JTork, in confideration that 
the plaintiffs, at the inftanceand requeft of the defendant, had then 
and there bought of the defendant a certain large quantity (to wit) 
100 quarters of malt, at and for a certain price then and there 
agreed upon between them, he the defendant und^^rtook and theii |^ 204 ^ 
and there faithfully promifed the plaintiffs well and truly to deliver 
to them the faid 100 quarters of malt whenever he the defendant 
fiiouid be thereunto afterwards requeiled ; and the plaintiffs in fa£l 
£ay, that although the defendant afterwards, to wit, on, &c. at, &c. 
tequefted the defendant to deliver to them the faid h(t*mentioned 
100 quarters of malt, and were then and there ready und willing to 
fay the faid difendant for the fnme^ according to the terms of the 
faid fale, and although the plaintiffs were then and there ready and 
wUiing and offered to accept and receive the faid laft^mentioned 100 
quarters of malt of and from the faid defendant,- yet the defendant, 
not regarding his faid laft-mentioned promife, &c. did not, when 
he was rcquefted a^ aforefaid, or at any other time before or (incey 
deUver to the plaintiffs the faid lad-mentioned 100 quarters of malt, 
or any part thereof, but hath hitherto wholly refufed iind ftiil doth 
rcfufe, whereby, &c. 

Lafif and Lambe^ (hewed caufe againft the rule. The two firft 
counts are out of the queflion, becaufe there being an averment of 
a part-delivery of the malt without payment, and the contra£l fta* 
ted being entire, the defendant is precluded from fayinjg that fuch 
a delivery of the reft ought not to have been made, or that the pay- 
ment was a condition precedent. As t<^ the third count, the aver* 
ment that the plaintiffs were ready to pay the defendant is fuffici* 
ent; and diftinguifhes this from the cafe of Morton v. Lamb{a)^ 
where the opinion of thi Court turned upon the want of fuch an 
averitient* A readinefs to pay implies an ability as well as a willing* [ 205 3 
nefs to do the a£k \ and it could only be fatisned in proof by (hew« 
> ing that the plaintiffs had the money by them to pay for the malt if 
the defendant had been ready to deliver it. The cafe cited was 
ftronger than the prefent, becaufe there a particular time was fixed, 
fo that a formal tender might more eafily have been made ; but 
even there fomeof the Judges thought that an averment of this 
fort would have done; whereas here no time being mentioned, a 
performance of the contrail by the defendant within any reafonable 
time would have been fiifficitnt ; and a tender by the plaintifia 
could not be ntceffary till the defendant might be expeded to be 
Kady to do the z€t {b). It is hot required in all cafes to make an 
lAual tender, where from the nature of the thing it.^ivould be nu- 

(«) 7 Twai. Kip. i»5. 
' (*} YUe ierrid v. Pt^rjft^ E. % Cto. i. C. B. Bull, Ift. frU 156. 

N 4 gatorj* 
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1 80 1, gatory. tn Merrit v. Raru («^, w^ich was finally decided in tht 
Houfe of Lords, the agreement was, that in conGderation of 250/. 



ItAWf^N paid to the defendant he was to transfer certain ftock to the plaintiff 
?■* ^^J?" before a certain day, within three days after demand in writings 
Jo^jNioM. up^n payment of the further fum of 9000/. The pUintiff averred 
that he appointed one J. M* to demand the dock and pay the price^ 
that the defendant was required by note in writing to transfer the 
ftock on a certain day, when y. M. attended all the while the books 
were open, but that the defendant did not appear to transfer, &c^ 
It was objeeicd (inter alia) that the plaintiff (hould have (hewn that 
be had the money there to have paid on the transfer ; but Lord 
C. J. Pratt faid, ** the payment of the money is no condition pre« 
<< cedent, but a concurrent a£t \ and if the defendant had been 
|[ ^0/5^3 f< there the plaintiff muft have laid down his money, though not 
f^ fo as to part with it till the transfer.'' And the Court after- 
,wards faid, *^ as to the plaintiff's not (hewing a tender, we-think 
** that ought to come from the defendant by way of ezcufc, 
M that he was there ready ^o have transferred if the plaintiff 
<< had been there to have, paid the money." The ground there- 
fore of the determination was, that as the aAual performance of 
the ad was difappointed by the party *s non-appearance, fuch per- 
formance in fa£t was unnece(rary« So here, it being uncertain 
when the defendant 'would be rea^y to deliver the malt, it could 
pot be neceflary that the plaintiffs (hould cany the money oon<y 
ftantly with them. Be(ide8, it is averred that the defendant refu* 
fed to deliver the malt, and a refufal to deliver generally where no 
time is fixed for the delivery is a renunciation of the contraA, and 
difpf nfes with a tender. All the cafes cited in Morton v. Lamh^ in 
fupport of the neceflity of a (Iridl averment of a tender, were cafet 
upon demurrer, except the cafe of Cai/one/y. Briggs (^), which 
was only a nifi prius decifion. But this being after verdi^, every 
fhing will be intended that was neceffary to fupport the fa£U laid 
in the declaration ; and therefore it mud now be prefumed either 
that the plaintiffs were prepared to have paid the money on the fpot 
if the defendant had been ready to deliver the malt, or that he re» 
.fufed to do fo, in which cafe no tender was neceffary. If 4 party 
fay he will not receive the money, that has been ruled to dif^nfc 
with the nece(fity of a tender. 00 here a general refufal to deliver 
the malt is the fame in effe£i. The obje&on to the fufliciency of 
this averment may be refolveid into this, that the defendant had a 
£ 207 ] nght fo require the plaintiff^s money to be paid to him firft, an4 
^ then he might determine whether or not to deliver the malt. In 

covenant for non-payment of rent it is fufficient to aver that the 
tenant was on the land the laft day ready to paj^ but that * nobody 
was there to receive it on the part of the landlord | btttth^rc neref 
is any averment in fuch cafe that he tenitred it* 

Holrojd contri. Where mutual a6is are to be donfs, one party 
cannot maintain an aAion againft tb^ other fgr non-performano^ 
without averring cither an aSua| perJFormancp or li dired tender 
or offer to perform his owp part. The caf^ q( Morton vl Lamb only 
decided that a declaration without fuch ah averment was ba^ : ah^ 
Lawrence J. there faid, that the plaintiff muft either ayer perform* 

(«) i5rr*.45S. ib) Soli, 113. 

.« ■ * » . • >.•■■.« 

ancc 
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tocGor a tender; and that is the refult of all the cafes colleAed i8oi. 
in the report of that cafe. It was exprefslj fo decided bj Lord 



H^it in Callonel ?. Briggs (a), alfo in Thorpe v. Thorpe (A), Kin^on v. RAwton 
Prefon (r), and Goodyhn v. Nunn {J\ It is not enough to be ready ^^^^ 
and willing to pay unlefs that be made known to the other party ; JqiI^Cm^u^^ 
this may k^ done without adually parting with the money, which 
it not neceflary, according to what was faid in Merrit v. Ranej un* 
kfs the defendant had been ready to have delivered the malt at the 
fame time ; but fuch a readinefs amounts to a tender, and ought to 
be A) pleaded. It is di£Ferent, as in that cafe, where an aft is to 
be done at a particular time and place, there if the party does not 
attend a tender is impoiEble, and therefore not neceflary to be 
fliewo } but fuch non-attendance muft be pleaded in order toexcufe 
the neceffity of the tender. 

• Lord Kenton C. J. However technical rules are to be attended E 2o8 ] 
to, and in fome cafes cannot be difpenfed with, yet in adminifter- 
iDg jttftice we muft not lofe fight of common fenfe, and the com- 
mon fenfe of this cafe will not be found to militate againft any rule 
of law. No doubt can be entertained how this cafe fliould be de- 
cided ; one man agrees to do a certain a£l in confideration of ano* 
ther man doing another z6t ; the a^s are to be dqne at the (ame 
time and place; one of the parties goes there intending to do hit 

Crt, and the other (lays away altogether; the former is obliged to 
ing his afiion for this breach of the agreement, and he pleads 
according to the truth of the fadl, that he was at the time and place 
appointed ready to have received the other's goods and to have paid 
the ftipulated price for them, which is all that he was bound todo, 
and that nobody was there on the part of the defendant, or that the 
goods were not there ready to be delivered : would it be any anfwer 
to fay that he ought to have pleaded a tender of the money? Now 
this cafe is the fame in effed: the defendant undertook to deliver 
the malt when he (hould be requefted, and the plaintiffs plead that 
they made the requeft to him, and were ready and willing to have 
accepted and paid for it, but that he did not deliver it when re« 
quefted, or at any other time, but refufed fo to do. To be fure 
under this averment the plaintiffs muft have proved that they were 
prepared to tender and pay the money if the defendant bad been 
ready to have received it and to have delivered the goods: but it 
cannot be neceflary in order to intitle them to maintain their a&ion 
that they (hould have gone through the ufelefs ceremony of laying 
die money down in order to take it up again. It would be repug* 
Bant to common fenfe to require it. It is reported in the cafe of 
ibrton v. Larnb^ that I faid that the plaintifi^ fliould have averred a [ tt^ ] 
performance or a readinefi to perform his part of the contraft ; I do 
pot doubt that I faid fo, and 1 ftill think it was rightly (aid : and 
if fo it would decide this cafe. However, if it were neceflary I 
iee no leafon why we (hould not avail ourfelves of another argu- 
ment vxpA at the bar, namely, that ^is is after verdi£i» when 
ffcrj duns may l)e prefumed tp haye been proved which was necef* 

• (#) &/I. 114. {h) ih. 171. 

farj 
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i8oi. fary to fuftain the declaratioo. It is true that a rcrdlCt will not 
cure a defe£live cafe, but it will cure a cafe defeftirely dated. 



Rawiom Gross J. The do£lrine in queftion was much difcufled in the 
*^^^ cafe of Morton v. Lambs and we there held that where mutual 
JoBNioit. ^^^ ^^^ '^ ^^ performed, the plaintiff*, in order to maintain his 
adlion for the non-performance bj the other party, muft Ihevir 
that he was ready to do whatever was required to be, done by him* 
felf. And I have lying before me the ground of objediion that 
was made in arreft of judgment in that cafe, namely, that the 
phintiff* had not averred << that he had tendered to the defendant 
«* the price of the corn,«r was ready to have paid far k on diHvery ^** 
and the Court afterwards adopted the fuggeftion, and conGdercd 
that an averment of a readinejs to pay would have been fufficieot 
as well as an zOlmzX tender. Now this averment I confider under 
the circumftances as tantamount to a tender of the money \ for 
the plaintiffs fay they were ready to pay for the malt, but the do* 
fendant refufed to deliver it. If thefe parties had met for the piir« 
. pofe of fettling the bufinefs, and the plaintiffs had exprefied their 
readinefs to pay the price agreed on upon delivery of the malt, but 
the defendant had not got the malt there to deliver to them» there 
could have been no neceflity for the plaintiffs to make a tender o£ 
{2103 the money, becaufc they were not bound to part with it until die 
defendant was ready to deliver them the malt. Therefore I do 
not think that this is a defeAive averment, but that it was fuffici* 
cnt under the circumftances to aver a readinefs to pay. 

Lawrekce J. The rule in this cafe was moved for on the au- 
thority oi Morton y. Lambs the ground of that deterntination was, 
that where a man had agreed for a certain price to delirer com to 
another at a certain place within a month, the payment of the mo« 
ney and the delivery of the corn were concurrent a£ls to be ^?er* 
formed at 'the fame time; and that it was not fufficient to enable 
the plaintiff* to mainuin an a£lion for damages for the non-delivery 
of.the corn to aver merely that he was ready and willing to recti^M 
it. But the Court did not hold it neccff*ary in fuch a cafe that the 
plaintiff* ibould part with his money into the other's hands, and 
then endeavour to get the corn as ne could. I alluded there to 
fome cafes in order to (hew that the plaintiff muft ftate in his de> 
daration that he was ready to do every thing that was required on 
his part to be done; but I did not mean to fay, nor was the atten* 
tion of the Court called to it, that that averment was to be made 
in any particular form. In the cafe before the Court there was 
no averment whaterer of the kind. It is urged that this is after 
verdid, and that it is fufBcient that there is an allegation of the 
iz€t of a readinefs to do that which was required of die plaindff | 
and to be fure if it were neceflary to refort to that, fo much ftri£l* 
nefs in the manner of pleading a hOi is not neceflary after verdi£l 
as on demurrer. But fincc this rule was obtained I have lool^d 
more particularly into the precedents to fee in what manner, aver« 
mentsof this fort have been made; and I have found one in parti* 
C 21 1 3 cular in Plowd. i8o. on which probably the pleader who' drew thb 
declaration had his eye. The cafe is that of Norwood r. Norwood 
and R^ad^ executors of Graj i wherein the plaintiff declares that 
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in confideration that be had paid the teftator in his lifetime 40/. he i8ot.' 
promifed to deliver to the plaintiflP at Ram/gate 60 quarters of wheat 



in certain proportions and for a given price to be paid immedi^itely Rawson 

after the delivery of the fame. The declaiation then avers that *"^ ^J^ 

Cray^ though often requefted to deliver the corn, and though the Johksom* 

Elaintiff at the fevtral times aforefaid when the wheat (hould hzvt 
een delivered was ready at Ram/gate to receive it, and to pay t9 
Gray the fcveral fums which he ought to pay immediately after the 
faid receipts of the wheat, hath not delivered^ but the fame to de« 
liver to the plaintiff hath wholly refufed, &c. And upon demurrer 
the plaintiff had judgment. There indeed the only queflion made 
was, how far the executors were liable -, but it was never queftion* 
ed but that fuppofing they were li;ible the form of the declaration 
was good. There are (imilar precedents to be found in Hearne*i 
PUader^ 131. and in Clift. 97. It appears therefore upon the 
whole, that this form of declaration agrees with the current of 
authorities; that it is not impeached by the cafe of Morion v. 
Lamb^ on the authority of which the queilion was brought for- 
ward, and that it is warranted by the prrcedents I have quoted. 

Le Blanc J. According to the cafes which have been deter^ 
mined on this queilion neitner of the parties was bound to do the 
fiift a£l or to perform his part of the agreement before the other. 
If fo, then neither can be bound to flate that in pleading which is 
equivalent to performance. Now a tender and refufal has always f^i^l 
been deemed to be equivalent to performance ; therefore al» pcr*> 
formance in this cafe was not neccflary, neither was it neceffary to 
aver that which was equivalent to it. But all that is required of 
the plaintifis to (hew is, that they did every thing which they were 
bound in izGt to do. Then if they (hew that they were ready to 
pay the price provided the defendant were ready to deliver the 
malt, that is all that was necefTary for them to do, and confer 
quemly their pleading a readinefs to perform is equivalent to every 
thing that they were bound to perform where tb^cfendant refufed 
to perform his part. Therefore I confider this averment fufficienti 
and that it muft be taken after verdi6^ that th^y had the money 
ready to have paid it if the defendant had been ready to perform 
Us part* 

Rule difcharged« 

•■Hi" . 

Taylor againji Eastwood. s^^twisy. 

Jam. 31ft. 

*r RESPASS for chafing the plaintiff's cattle and driving them i„ ^^rptfc 
'^ from their feed, and another count for feizing and driving for taking 
them away. Pleas i/?, Not guilty, a^/, That the defendant was "?f *''"^ 
fcifed in fee of a clofc called the Croft, fituate in the parifh of |S*J ci?tiew 
Hvdderifield in the county of Tork, and becaufe the plaintiff's cat* to which 
»lc were damage: feafaot there he juftifies driving them out. 3^, ?*J^!|[V * 

thit Che acfeDd«nt.wai iMv/ulIf pogefftd of a certain clofr, and that he tM>k the cattle there damagc-fca* 
iw, the ptaintiff nay fpccially reply citle 10 another, by whole comiDand he entered, Sfp., aa4 it does 
•K utittt the fcpUcation that it umeccflarily proceeded farther to five colour to the defendant. 

a* That 
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1 80 1. That before and at the time when, &c. the defendant was and ftill 
is lanvfuliy poffejfed of and in a certain other clofe called the Crofts 



Tatlok fituate, &c. and then juilifies for the like caufe as before* Re- 
H^fi plication to the firft fpecial plea, de injuria fua propria abfqae» &c. 

^*^^**'**traTerfing the defendant's fcifin in fee. Replication to the laft 

[213 ] plea^ that before the faid time when, &c., and before the faid 
defendant any thing had or claimed to have in the fiid clofe called 
the Crcfti one yfim F. now deceafed was feifed in fee of the faid 
clofci and being fo feifed afterwards intermarried with one T. JU» i 
by virtue whereof the faid Tl M. and jf/in became feifed in fee of 
the faid clofe, &c. and afterwards had iflue one jf. F. M. That 
jtmn (the wife) afterwards, and before the faid time when. Ice. to 
wit, on, &c. died feifed, leaving the faid ji. F. M. her fon and 
heir and the faid T. M. her furviving, upon the death of which 
faid Ahh the faid T. M. became and was feifed of the faid clofe in 
which, &c. in his dcmefne as of freehold for his life as tenant thereof 
by the curtefy, and being fo feifed thereof he the faid plaintiff a 
little before the faid time when, &c. to wit, &c. on, &c. as fervant 
of the faid 7*. M. and by his command and for his ufe entered into 
the iisiid clofe in which, &c. and put therein the faid cattle, &c., 
and the fame cattle remained and continued therein until the faid 
defendant afterwards, to wit, on, &c. claiming title to t4ie faid 
dofe in which, &c. under colour of a certain charter of demife 
made to him thereof by the faid T*. Jf . before the faid time when^ 
&c. (whereas nothing 10 the faid clofe in which, &c. pafled to the 
(aid defendant by virtue of the faid charter of demife,) of his own 
wrong at the faid time when, &c. chafed, &c. the faid cattle in 
manner and form^ &c. and this he is ready to verify, &c. and then 
the plaintiff pew afligns other trefpaffes. Rejoinder, de injuria^ 
&c. and traverCng the feifin of A. F. \ and as to the tiefpaffes 
new affigned, not guilty. The iffues being all found for the plain- 
tiff, a motion was made lad term in arreft of judgment, becaofe 
the replication to the fecond plea was no anfwer to it» and was in 
itfelf informal. 

^214 3 Law and Lambe^ in (hewing caufe againft the rule, admitted that 
the replication to the fecond plea was more circuitous than it need 
hav^ been, and that the common replication de injuria fuaproprii^ 
&c. would have been fufficient ; but they contended that this was 
tantamount to it. The queftion is, Whether when poffeffion is 
fet up as a defence to an a£tion of trefpafs for chafing the plain- 
tiff's cattle, the plaintiff can by pleading ibew a title in another 
peribn, and juftify entering for his ufe ? It cannot be doubted that 
the fa^s ftated in the replication might be fhewn in evidence under 
the common replication. The diftin£tion was uken in an anonj- 
motts cafe in Salk. 64a. Eajler^ 8 Anm^ by Hcit C. J. that in tran- 
fitory anions pofleffion primi facie imports a good tide ; but in 
trefpafs q^re claufum f regit it is otherwife {a)\ for there the flmm* 
tjfclmmithe clofe^ and the right may he conteftelL^ Now here the 
defendant by his plea brings into queftion the right to the doit % 
and it was competent to the plaintiff in anfwer to the |>1^ of lawful 
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pofieffion in the defendant to fliew a title in another and a right igoi. 
of entry for bis ufe. Where one is feifed in fee, an entry for his 



ufe veus the pofieffion immediately in him. Br§. Ahr. Sfifin^ pL tatloe 

50. It feems to have been t^keh for granted in Searl v. Bunnwn ^laiif 

{a) that this might be pleaded fpecially. That was trefpafs for ^^•▼^••^•« 

taking the plaintifi^'s cattle, to Which the defendant pleaded that 

he was poflcfied of the clofe for a term of years then to come, and 

fo judified taking them damage feafant : the plaintiflF demurred^ 

becaufe the defendant had not (hewn the commencement of bis 

title. The Court held the plea good upon this diftin£tion, that 

where the matter is collateral to the title of the land, and for 

aughr appearing in the declaration, the title may not come in [2'5] 

queftibn, there fuch a juftification as that will be good. But in 

tStGt they admit that title might be replied, for they proceed to 

fay, << In this cafe no maa can tell what the plaintiff will replf^ 

which (he^s that in the judgment of the Court the plaintifi^ might 

have replied fpecially. If the defendant could have denied aii|' 

part of the title fet forth, and (hewed that he had a right to the 

pofleflion, he might have done fo ; inilead of which be takes iflue 

on A. F.*$ title which is found againft him ; by which he admits 

diat his entry was only under the colour affigned, It is true that 

colour was not neceflary to be given here, for it is only required 

where otherwife the plea would amount to the general iflue, in 

order to withdraw it from the judgment of the jury, and fubmit it 

as a queftion of law to the court {b) : but that will not vitiate the 

leplication* It only alleges that the defendant entered under colour 

of a charter of demife, which conferred no title on him, but it 

does not allege that he was in pofleflion. On the whole, if the 

h€tt ftated in the repiication be true, it is impoffible that there 

can be a lawful pofleflion in the defendant ; for the plaintifl' entering 

for the ufe of one who had title, cannot be difpoflefled of his lawful 

pofieffion by the tortious entry of a ftranger ; and therefore the 

replication is a full anfwer to the plea. 

Littledale in fupport of the rule. The cafe cited from Salt. 642. 
itm favour of the .defendant; for Lord Holt there faid, ** Where 
^ the a^on is tranfitory, as trefpafs for taking goods, the plaintifiF 
^' is foredofed to pretend a right to the place, nor can it be con- 
^'tefted on the evidence who had the right;" though it was [216] 
otherwife in trefpafs quare claufum fregit. There the declaration 
and plea were the fame as here. Such a replication as the prefent 
is new at leaft, and it is admitted that the common replication de 
iojarii, &c. would have been more proper, for that would have 
put in iflue both the title and right of po£kffion. However, ad* 
mitdng that there may be a fpecial replication (hewing a title in 
another, and an entry under him in anfwer to. a plea 01 lawful poC- 
feffion in the defendant, it may dill be objedied here that the re* 
plication does not (hew any right to the pofieffion incompatible 
with what is ftated in the plea ; for the title may be in one perfon 
and the right of pofieffion in another : the replication fliould have 
gone on and ftated that the party entitled entered and wax in p^ 

{0) a il^. 70. (A) Vide ^rgigfp V. PmMf, % Ttm Ref. 406* 



n5 CASES IN HILARY TERM 

l8oi. fejjptih^ srtd then that the defendant afterwards entered under coTdVhv 
&c! ; as was done in Taunton r. Coflar ^a)t where the bare poflcfBon 



TATto« only bcin^ put in iffue, the Court held that the party who entered 
gASTiw*. ""^^' * lawful title could not be treated as a trefpafler. But, this 
' is an attempt to make one a trefpaficr who had a lawful poflfeiEoo, 
and who judifies it agaiud an entry made upon him. 

Lord Kenyon. C.J, The cafe in Salkeld^ which is the onlf 
, authority cited in fupport of the objc£tion to this replication, does 
not come very ftrongly recommended. For firft, it is an anonymous 
cafe; and next, what is relied upon as there faid was brfide the 
point in judgment. It was rightly decided, that as agatnft a wroog^ 
doer the defendant might juftify upon his pofielliony which was 
admitted by the demurrer ; but Lord Hob b made futher to fay, 

[ ai7 3 that which C'innot be admitted, that where the adion is tranfitorjr, 
as in that cafe, for taking the cattle, the plainttflF is foreclofed frooi 
pretending a right to the place, and that it cannot be conteftcd cm 
the eridence who had the right. What is the good fenfe of the 
cafe ? The plaintiff brings an af>ton for an injury done to htm 
in driving away his cattle from the place where they are depaftarecL 
The defendant judifies taking them damage feafant in a certaia 
clofe, of which. he dates himfelf to be lawfully poflefled. The 
plaintiff replies, that he has a right to the poffcfliony becaufe fuch 
an one has a title to the land, and that he entered as his fenrant# 
The defendant denies the title of that perfon which is found againft 
him* Then the title being in another from whom the plaintiflT 
claims, it was incumbent on the defendant to fhew how he had s 
lawful poffei&on, and that he was not a mere wrong-doer. 1 hat 
he has failed to do, and therefore there is no anfwer to the aQion. 
PoflHfion alone may be pleaded againft a wrong-doer, but I cannot 
conceive how it can avail againft the perfon who has (he (itle to 
the prefent poffcffion. 

Grose J. The motion in arreft of judgment was grounded upon 
the authority of the cafe in Saikeldi which has been fufficiently 
Mfwered by my Lord. The ufe of pleading is to put fuch material 
i%€u on the record as may plainly bring the merits of |he cafe into 
queftion. The material queftion here was, Whether^ the plaintiiT 
had a right to depafture his cattle in a certain clofe ? or in other 
words. Whether the defendant was juftifitd in driving them out ? 
To (hew this the defendant firft fays, that he was feifed in fee of 
the clofe, • which is found againft him. Then he fays, that be 

[ 2i8 ] he had a right to the poffeflion. To this it is anfwered, that ant>« 
ther perfon under whom the plaintiff claims was entitled to the 
land, and that he entered by his authority : iffuc is taken on the 
feifin of that perfon, and* that alfo is found againft the defendant: 
fo that both the title and the right of poffeffion is found againft the 
defendant, and confequently his juftification fails altogether. 

Lawrincc J. Tlie objedion is ftri&ly this, that the phintiiF 
has ftated that on the record which it was competent to him to 
have ^ven in evidence under the general replication of de in)oriA 
Ui propria, &cl Now nnlefa we are bound by authority to adimt 
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rile validity of fuch an objcflion, it ought not to prevail, 'the 1801. 
only authority relied on for this purpofe is the cafe referred to in ^ 

Salkeld. Until that cafe it Was vcxata queftio whether a man Tayio* 
could juftify taking another*s cattle damage feafant without (hewing «f«»/ 
a title to the locus in quo; and many cafes may be cited wherfe^^'^*'®®'** 
that queftion has been agitated {a). The cafe however in Salke/d 
fettled that it was fufficietit for a man to Juftify Upon his poifeffion ^ 
againft a wTong^docr: but it does not go the length of (hewing 
that fuch a juftification is good as againft the perfory who hils the 
title to the land, and who makes an entry in purfuance of that 
title. It may be obferved, th^t that cafe came before the Court 
upon demurrer to the plea, and therefore no queftion could arife 
as to whether title could be replied to a plea of poiTeflion. One 
may fuppofe a cafe in which it would be proper to reply fpccially i 
as if there be two tenants in common, and one bring trefp^fs 
againft the other for taking his cattle, to which the defendant 
pieads that he took them damage feafant. There it feems that the [ aip 3 
plaintiff ought to reply fpecially that he was tenant in common 
with the defendant, and fo (hew that he was not a trefpaffer. 
And at any rate what is fuppofed to ha?e been faid by Lord Halt 
in that cafe cannot be right to the extent of it ; for certainly the 
plaintiff would not be foreclofed from (hewing a right to the place. 
Then it is objefled that the replication proceeds to gi?e colour 
to the defendant, which it need not have done: but the intro- 
duQion of unneceffary words of form will not vitiate the reft of 
the replication, which b good. 

Lb Blanc J. We are called upon to deprive the plaintiff of 
the fruits 6i his verdi£l in this cafe, notwithftanding the title to 
the land where the cattle were diflrained is found for him, and 
that he entered in purfuance of that title. The only authority 
which is adduced in fupport of the rule is the cafe in Salkeld; but 
that does not go to the extent contended for, that the defendant may 
juftify upon his pofltflion notwithftanding the fa£ls abovementioned 
found againft him In order to underftand that cafe rightly, we 
mnft take the pofition there laid down hy Lord Holt with reference 
to the point before the Court, as it arofe upon the pleadings there 
ftated. But it is no authority for a cafe circumftahced like the 
prefent, where the title to the land is found in the plaintiff, and an 
entry in purfuance of that title.' 

Rule dicharged. 

(«} Vide % Lutvf. 1419* I Csrth* 9* 
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BiRKLEY and Others againji Presgravk. * J^J^* 

|N affumpfit, the fir ft count alleged that the plaintiffs were owners ab aaioe 
of the iHoX^ArgOf with the appurtenances, of the value of 675/.,«pon p">- 
whcrcof G.^.^was maftcr, which (hip, on the 3d of Ntroember'f'Jl^^J^;^ 
1799, was proceedmg upon a voyage with a cargo of wheat of the to recorer 

from the 
•wner of tbe cwo hii proportion of general avenge lofi incarred by facrificiog the t»ckle belonging t* 
a &ip for so iinolual purpofe, or qq aa^extraordinaiy tccaaoa of danger, for tb^ benc6t of the wbo^e 

value 
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iSof • ^nUnt of 855A ; that during the TOjage pa^t of the furniture of the 
, fliipf of the value of aoA was utterly loft to the plaintiflfs, and 

ItiKLiT Other part thereof fuftamed damage to the ralue of 50/. ; which 
Md Others lofii and damage were occafioned by certain zGts of the mafter and 
^^ crew of the veflel, properly and neceflarily done by them in order 
•BAvs. to preferve the (hip and cargo irom periihing by ftorm. That cer- 
tain help and afliftance were then and there obtained by the mafter 
in order to preferve the Ihip and cargo from fo perifliing by ftorm,. 
and were then and there neceflfary and proper for that purpofe, for 
which the plaintiffs were obliged to pay and did pay 20// That 
the (hip and cargo were» by the means ufed for the general pre« 
fenration thereof, prefenred from the ftorm and completed the faid 
voyage. Of all which premifes the defendant atterwards had 
y notice. That the defendant was^ during the time the wheat was 
on board the (hip as aforefaid, and at the time of the lofs^ damage^ 
help, and afliftance aforefaid, the owner of the wheat, and was 
imd is benefited in refpe& thereof by the a^s of the mafter and 
crewy and by the faid help and .afliftance.; from all which refpec- 
tirely the lofs, damage, and expences accrued. By reafon whereof 
the defendant, as the owner of the wheat, became Jiable to con* 
tribute to the faid lofs, damage, and expences in a general average ; 
[ 221 3 And thereupon in confideration of the premifes the defendant pro- 
mifed to pay the plaintifis fo much money as he, as fuch owner of 
the wheat, was liable to contribute to the faid lofs, damage^ and 
expences in a general arerage when he (bould be thereunto after- 
wards requeftcd. And the plaintiffs averred that the defendant, as 
fttch owner <"^ the wheat, was liable to contribute to the lofs» 
damages and expences, in a general average, the fum of 40L 
whereof he had afterwards notice. The declaration contained two 
other counts ; the one indebitatus afiiunpfit for money due and 
payable for a general average ; and the other for money paid, laid 
out, and expended ;. with the common breach to the whole. The 
defendant pleaded non afliimpfit. 

The caufe came on to be tried at the laft affixes for Durham 
before Graham B. when a verdid was found for the plaintiffs, 
damages 19/. izr. fubje£i to arbitration as to the quantum^ and 
to the opinion of this Court as to the queftions of law upon the 
following cafe : 

The £ip Argo^ the plaintiffs being her owners, on a voyage 
from Wt/btach to Sunderland^ laden with wheat fliipped by the 
defendant and of which he was the (ble owner, as (he was entering 
Sunderland harbour with a fair wind and had juft'pafled the lower 
end of the North Pier, was by the veering of the wind and a fudden 
and violent fquall prevei^tcd from proceedbg further into the 
harbour, and the crew were obliged to let go the fmall bower 
anchor in order to bring her up. With the affiftance of fome 
men who came to her for that purpofe in a pilot-boat they £iiftened 
the (hip, in order to fecure and preferve her and ^ the cargo firom 
the ftorm, and with a warp which they for that purpofe got run 
out and faftcned to the South Pier ; but the warp was ibOh broke 
[ 212 3 '^y ^^^ ftorm. In order that the anchor might hold, and for die 
prcfervatioQ of the fliip and cargo^ more cable WM (hca borne 
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B^jT} and the fliip was permitted to drive alongfide the North i8or. 
Pier, to which they made her fall with hawfer ends and towing ^- , 

li&eS| which were proper ropes and fuch as were ufuallj provided BiRKrsr 
and CQdployed for that purpofe. The mafter cut the cable from and Othert 
the beft bower anchor that was then upon the (hip's bow, being p-f'''^ 
afraid that another fbip would be adrift and come down upon the gkavi. 
Argo^ and being apprenenfive that <here would not be time enough 
to ando that cable if the other veflel (hould happen to drive apraind 
his (hip ; and therewith faftened and moored the Arga to the pier ; 
and this he did for the prefcrvation of the fliip and cargo. Whilft 
they were fo fattening her with the cable, the other ropes (the 
hawfer ends and towing lines) tbrouisrh the violence of the (tormi 
and by another (hip driving againft the Arg:>y broke ; and if there 
had been another minute'^ delay in cutting the cable the (hip would 
have gone adrift and funk upon the bar at the entrance into the 
harbour; but (he avoided that peril by means of the cutting and 
tifing that^able in manner aforefaid. Afterwards the mailer^ for 
fear the (hip thould make water and the corn be th'^reby fpcilcd, 
the (hi(i having a hole through her bottom occafioned by another 
fliip running foul of her in the ftorm, pot twclv?r men to \Vi on 
board to keep licr clear of water, in order that the cargo ihould 
not be damaged or fpoiled. Half a guinea a-piece was paid by the 
mailer for the plaintiffs to thofe men who went on ooard for* tins 
purpofe, they refuHng to do fo under that fum; and whilft tht'y 
continued in the (hip they were for that purpofe employed at the 
pumps. The damages found by the jury. were calculated as the 
amount of what was payable to the plaintiffs by the defendant, [ 223 3 
as the owner of the cargo, in refpedi of the cutting and wear of 
the cable, the breaking of the warp hawfers and towing ropesy and 
of the amount of what was paid by the pialntiiFs for the fervices 
aforefaid to the men who went on board the (hip, and of the ex- 
pence of maintaining them whilft in the (hip. The queftion for 
the opinion of the Court was, Whether an adlion can beinaintained 
for the Icis, damage, and expenccs. above mentioned, or any, and 
which of tliem ? 

Hoiroyd for the plaintiff. Two queftions arife on this cafe; 
I* Whether any and which of the loiTcs are within general ave<* 
^gc? 2. Whether the owner of the (hip can recover a con- 
tribution from the owner of the cargo for his proportion of cx^ 
pence incurred for the general concern ? — i. Admitting that the 
hawfer ends and towing lines which were broken by the ftorm 
ve not fuch a lofs as falls within the meaning of general average, 
becaufe they were only applied to the ordinary purpofes for which 
fuch things are provided ; yet the cable which was cut and facri- 
ficcd for the purpofe of aiding the others, and thereby appropriated 
to a different ufe from what it was originally intended for, and 
which contributed to the prefcrvation of the (hip and cargo, docs 
conftitute a charge of general average. So does the money paid to 
the men who came to the vefTcl in the pilot-boat, which was for 
tlic prefcrvation of the whole concern. In IKirc/J.i y, Ntwfdam {a)^ 

Vol. L O whtrc 
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l8or* wfaefe a fiiip was obliged to put into port for the benefit of tbt 
whole concern, charges which were incurred there for taking care 



BiBKLET of the cargo, and even provifions* for the workmen hired for die 

^^ •wf " '^P*^^' ^ ^^^ ^^P ^^^ deemed general average. Now thp above- 
P^sjl. mentioned ezpences were equally for the benefit of the whole con- 
91 A¥i. cem in confequence of the ftorm. And in Beaweis Lm Mtrc. 148. 
*C ^M 1 the rule is laid down that whatever expences and lofles are volun- 
tarily incurred for the general prefervation of the fhip and cargo 
are general average {a). But at any rate there is one article of 
expence which was incurred (blely on account of the cargo, and 
for which the defendant is folely liable, and that is the amount of 
what was paid to the men who were employed at the pumps on 
board the (hip in order to prevent the water from damaging the 
wheat. 2. This a£tion is mainuinable for the defendant's pro- 
portion of the general average. It is enough to fay that fuch 
alliens have been maintained and verdi£ls recovered without ob- 
je£lbn. They fall within the general principle of law, that where 
any perfon is bound to make contribution to another the law im- 
plies a promife that he will do fo ; in other words, it is a good 
confideration for an implied promife. At the common law where 
contribution was required a writ of contribution iflued, precedents 
of which are to be found in Fii%. Na. Br, (^). This has fallen into 
difufe, becaufe in mod inftances as many perfons were concerned 
a more eafy remedy was adminiitered in equity. Bro* Ahr. tit. 
Suit and Contributkn^ give fcveral inQances where contribution CbaU 
be made. So if one furety pay more than hb proportion of the 
t^^5 3 ^^^^ ^f ^^ principal he may recover from another the overplus. 
It may be faid that in fome cafes there will be a difficulty of aiber- 
taining the quantum of contribution id thefe cafes, as where many 
have an intereft in the cargo : But at any rate that difficulty does 
not ezift in this cafe ^ and where it is too great to be unravelled at 
law recourfe muft be had to a court of equity. In Daccfia v. 
Uewnbam before mentioned, which wa^ an a£lion againft an un- 
derwriter, one of the queftions which arofc was on the qu^mtum 
of the fum to be recovered, whether certain items conlUtuted 
general average or not ? for if they did he was only liable to pay a 
proportion ; and the Court there entered into the confideration of 
she quantum. Here the lofs being under 20/* the plaintiffs could 
Bot have any remedy in equity by rcafon of the fmallncfs of the 
demand. At any rate, however, the pay of the twelve men 
employed for the benefit of the cargo to pT«vent its being damaged 
by the water coming in may be recovered under the count for 
money paid. 

Hui/ock, for the defendant, contended, firft, that the aAkm 
was not maintainable. The circumftance of there being no in- 
ftance produced of fuch an adion being maintained where the 
attention of the Court was czprefsly called to the queftion is itfclf 
a ftrong argument againft it according to AJhburfi J. in L/ Co$m 

C«) ^o, in the rime book, folio edidon, 14Q. <* In iettli'^g a grofs avrn^e an eti-natt 
** muU be made of alt the goods Io(t and lave*, a% weU ms 0/what the m^ft^rjb^. Am /•• 
«• ttifiitd 9f thefbift g^furttaanca t$ htr frejfrvsttw Mnd tbdt •/ the c^^u** 

(♦) ad c4ic. 37». 

r.EJtn 



IM THfe PORTY-BIRST ITeAR Ot 6E0RGE tit. ll^J 

V. EJen (a). There is alfo a good reafon why the remedy mould tSoi. 
be in equity and not at law, in order to prevent a multiplicity of m 

adions: what the intercft of each individual was in the cargo Bi«KL«y 
could only be afcertained upon a bill filed for a difcovery. 2. At *"^^^f 
any rate none of the lofles incurred fall within* general average^ Put- 
being the immediate effcfls of the &orm. In the paflage quoted c»av«. 
from Beawes's Lex Merc. 148. one of the circumftances ftated to L^^^J 
be eflTential to concur to rhake lofles of this fort general' average 
b, that the facrifice of the (hip's furniture fhould be in confequence 
of a confultation between the captain, his oiHcers, and crew. Now 
here the lofs was incurred by the fole orders of the mafter, without 
any deliberation of the crew, and therefore is a cafe for which the 
books do not provide. And there Teems reafonable ground for this 
precaution, in order to prevent fraud. 

Lord Kenyon C. J. If the law confer a right, it will alfo con« 
far a remedy. When once the exigence of the right is eftabliflied 
the Court will adapt a fuitable remedy, except under particular 
circumflances where there are no legal grounds to proceed upon^ 
Here the only difficulty pretended is the afcertainment of the pro- 
portion to be paid of the general lofs in each particular cafe ; and 
Gnce it is admitted that this may be afcertained in equity, there 
feems to be no reafon why if it can be afcertained without recourfe 
to eouity, an a£lion fhould not lie to recover it at law. But it is 
objedled, that this will lead to a multiplicity of aflions. The fame 
difficulty however muft occur in equity* It is not competent in 
general to file a bill which will conclude the interefls of perfons 
not named. There are indeed fome excepted cafes to that rule % 
as in the inflance of creditors, one of whom may file a bill for 
himfelf and the reft of the creditors, feeking an account of^ the 
cflate of their deceafed debtor for payment of their demands {b). 
But generally fpeaking a court of equity will not take cognizance L ^^7 3 
of din[in£l and feparate claims of different perfons in one fuit, 
though flanding in the fame relative fituation. I have known the 
attempt fometimes made, where an eftate has been contra£ted to 
be fold in parcels to many different perfons, to file a bill in the 
names of all of them to compel a fpecific performance 5 which has 
been conftantly refufed. Bills in equity for a difcovcry arc for the 
tnoft part auxiliary to proceedings in a court of law: and it does 
not follow that a court of equity has jurifdidlion over the fubjedt 
matter becaufe it would compel a difcovcry. Such a proceeding 
does not change the nature of the jurifdiflion over the original 
tnatter. The obje£l:on therefore arifing from multiplicity of ac- 
tions is of no weight in a cafe like the prefcnt. The fame incon- 
venience would exift if there were many perfons owners of different 
parts of a cargo, and an injury were to happen to the whole from 
the mifcondud of the captain \ they mult all bring their Several 
adions for their refpe£livc lofTes, and no objedlion could be made 
to their recovery. Upon the whole, this a£tion, the grounds and 
nature of which are fully fct out in the fpecial count, is founded 
b the common principles of juftice. A lofs is incurred, which the 

(«} D9^l, 6oi« (k) Vide Mitfor^t Ch. Pi, <h.'t. /. 1. fart 8. 

O 2 law 
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1 80 1, law dire£ls (hall be borne by certain perfons in their feveral pnM 
■ ■ portions : where a lofs is to be repaired in damages, where elfe 

3jkklky can they be recovered but in the courts of common law; and 
«nd Others wherever the law gives a right generally to demand payment of 
Pti's- another, it raifes an implied promife in that pcrfon to pay. With 
CRAVK. tetpcSt to the other quedion, all ordinary loflcs and damage fuf> 
tained by the ihip happening immediately from the ftorm or perils 
of the fea muft be borne by the (hip-owners. But all thofe arti* 
cles which were made ufe of by the mailer and crew upon the 
[ 228 j particular emergency, and out of the ufual courfe, for the benefit 
of the wholt concenii and the other expences incurred, rotift be 
paid proportionably by the defendant as general average. The rule 
of confulting the crew upon the expediency of fuch facrifices is 
rather founded in prudence in order to avoid difpute, than in nc- 
cei&ty : it may often happen that the danger is too urgent to admit 
of any fuch deliberation. Here however there can be no difficultyi 
for it is found in f^Ct that the cutting of the cable which beloRgoi 
to the (hip was done for the benefit of the cargo as well as the (hip. 
Gross J. This a£lion is brought to recover a rateable propor- 
tion of a certain lofs and damage, and expences which have been 
incurred by the plaiutiB^s as (hip-owners in preventing the owner of 
the cargo from incurring a lofs. That fuch an action is main* 
tainable I have no doubt. If there be not many inftances of the 
fort to be found, ic is probably becaufe the demand has been fub* 
mitted to without controverfy ^ for I underftand that this fort of 
damage has been continually fettled as general average in the city 
of London. Where there is a right, there mud be a remedy ; and 
there can be no other remedy than by a£lion to recover damages. 
It is true, where there are many Owners of the cargo there may be 
as many actions brought, but that arifes from t\\c nrcelBty of tlie 
' thing ; and I (hould (liil fay, that they are all liiible to anfwer for 
their refpe£live proportions. 

Lawrence J. All lofs which arifes in confequence of extra* 
ordinary facrifices made or expences incurred for the prefervation 
of the (hip and cargo come within general average, and mail be 
r 229 1 borne proportionably by all who are intercftcd. Natural judice 
requires this. Then the only argument againil this fpecits of re^ 
medy is refolvable into this, that the plaintiff choofes to take a dif* 
ficulty upon himfelf in proving the amount of a defendant's intereft 
in the cargo in order to afcertain the proportion which he is bound 
to pay, indead of having recourfc to a Court oi iiquity, where he 
can obtain proof of it rnore eafily, and thereby facilitate his re* 
medy. But that objection does not prove that a plaintiff cannot 
recover in an aflion whenever he can make out his cafe without 
having recourfe to the aflidance of a Court of Equity. 
. Le Bbamc. J. Unlefs it be (hewu by authority that the adioa 
does not lie, we muft prefume that it docs, upon the commoa 
principle of jufticcj that where the law gives a right'it alfo gives a 
remedy. 

Poftea to the Plaintiffs (a}. 

(«} Vide Msrfitm v. DM$n/, Sika Csf. •fEvii. 5S. S. P« 
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Doe on the feveral Demifes of Henry Cock and Charles J>|^^-y> 
Cock aliasJHoPKiNS againji CooPEUt ^ ' ^ 

/^N the trial of this ejcdlmcnt at the laft affizes for the county A devifeof 
^^ of Sujexy to recover certain mefluages and lands at Cowfold in * »«'r"«ge 
the faid county, a verdi^fl was entered for the plaintiff, fubje£): u. c'forlhc 
to the opinion of this Court on the following cafr, term only of 

Henry Cock of Horjbam bfi«>g fcifcd in fee of ^ic premifes in ^l*"*'"!*'^ 
queftion by his will duly, executed, dated 19th January 1792, tcrhit"de-" 
(amon^ other things) devifed the fame in * the following words: ceafctothe 
" Alfo I give, deviff, and bequeath unto Richard Cccj:, fon of my *^^?^^^ 
" fifter Elizabeth Cock deccaftd, all that mefluage or tenement, tcnmti ia 
'* barns, buildings, farms, and lands, with the appurtenances iu common; 
« Cowfold in the county of Suffex, to have and to hold unto my Jj^J/^j j[% 
" faid fitter's fon Richard Cock aforefaid for the term only of his /hall die * ' 
" natural life ; and after his deceafc I give and devife the famfe without 
" mefluage or tenement, farm, lands, and premifes, with the ap- [^Vn^afd^lf* 
" purtenances, unto the lawful iflue of the f;»id Richard Cock, vs of thefam* 
•^ tenants in common, to whom I give, devife, and bequeath the to£.h. m 
•< fame : but in cafe the faid Richard Cock (hall die without leaving J[^J,«^;" ^^ 
** lawful iflue, then and in fuch cafe, after his deceafe, I give and eftate-tali io 
" devife the fame mefluage or tenement, and farm, with the ap- o'^«r to ef- 
" purtenances in Coivfo/d unto Elizabeth Harding^ formerly Eliza* Mncr*d b* 
" betb Hewitt f now wife of S. Harding of Horfham^ and to her tent. And 
" heirs and aflSgns." The tcllator Henry Cock died in 1793. crof«re- 
Richard nzmtd in the faid devife entered upon the premifes imme- JJJ^'"ot^ 
diately on the death of the faid devifor, and in the year 1795 fuf- implied be- 
fcred a rerovery thereof, and conveyed the fame in fee to the dc- 5!J^° ^^^^ 
fendant Wiliiam Cooper^ who is now in poflcflion under that title. ♦rVoo l* 
The fviid Richard Cock died in January 1800, without iflue. Eliza-^ L i J 
beth Harding^ formerly Hewitt^ in the faid will named, died in the 
lif<rtime of the faid Richard Cock. The faid Henry Cock (one of the 
leflbrs of the plaintifl^) is the te(lator*s heir at law, and alfo the heir 
at law of the faid Elizabeth Harding. The qurftion for the opinion 
of the Court is, whether the faid leflbr of the plaintiff Hertry Cock 
Is entitled to recover in this eje£lmcnt# 

Pooley fot the plaintiff contended, that Richard Cock the devifee 
took only an eftate for life, and that his iffue took eftates tail as [231 ^ 
tenants in common, with crofs remainders; and confequently the 
recovery fuffered by the firft taker was of no avail. . The intent of 
the teilatOT is exprefs, that Richard Cock fliould take " for the term 
•* only of his natural life." And there being no words of inhe- 
ritance added to the limitation to his iffue, ^hey would in the firft 
inftance only take eftates for lives by implication ; but inafmuch as 
the remainder over was only to take tfftCt upon the dying of i?/VA- 
^rd Cock without leaving any iffue, and as the iffue were to take as 
tenants in common and not in fucccflion, in order to effeftuatc the 
intention of the teftator crofs remainders muft be raifed bt.tween 
the iffue. (Lord Kenyan C. J. Is it not a fettled rule that crofs 
iem;uiuicrs cannot be implied between more than two ? Then 

O 3 hert 
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1 80 1, here IS an cftatc of Inheritance afterwards given to the firft taker; 
for the remainder over was not to take efic^ till failure of his iffiie. 



Doe But fuppofing thc remainder to the iffuc to be a contingent re- 
CooTM. ^^^^^^^9 *^ ^*s pat an end to by thc deftruaioa of the paiticular 
cftate on which it depended before thc contingency happened). 
Crofs remainders may be raifed even between more than two, if it 
be ncccflary to give effeci to thc tcft^tor's intent. The cafe of 
Gilbert V. Witty {a) has been, much (haken fincc in Pbipard v, Manf- 
JUid{b\ and Twifden v. Lecke{c). It isf not ncccflary, as was faid 
by Lord Kenyan in Doe v. Wainwright (d) to ufe any precife form 
of words in order to give crofs remainders : and if thc tcftator's 
intention can only be effe£luated here by giving an cftate of in- 
heritance to the children, it diredis in fubftancc crofs remainders ; 
for no othcrwife can the entire eft^^tc go over to the pcrfon in rc- 
Ji32] mainder, which was thc clear intent of thc icftator, as it is not 
to go over till the event of R. C. dying without leaving iflue. It 
was truly faid in Phipards. Mansfield that the inretit of tcftators 
in general is to rajfc crofs remainders between children ; and the 
courts have been anxious to lay hold of any words in a will to give 
it that conftru£lion. Thus where the dcvife over was of ail ibe 
tcftator's faid lands after a devife to iiTue, it was conftrucd to raife 
crofs remainders between thc iflue ; the intent being apparent that 
no part (hould go over without thc reft. MaynelH. Readme), and 
Holmes V. Meynell {f). So where the dcvifc is to children, iflue, 
&c, and if they all die without iflue then over. Dy. 303. b.pl. 49. 
So here the devifor gives over the fame mefluage, &c. la 
Pbipard v. Mansfield [g\ where the devife was to three and thc 
heirs of their bodies as tenants ip conimon, and in default of 
fuch i/fui to xht ttQ,2Xof% o^rn right heirs, crofs remainders were 
implied. The like conftru£tion prevailed in -^thertony. Pye{h)^ 
FLord Kenyan. Ip that cafe there were word$ of hmitation added 
to the devife to the daughters ; and this forms a pritrcipal ground 
pf diftindion in thcfe cafes.] By the fubfequent part of thc will 
Ihere is an cftate of inheritance created which is to be coupled 
either with the exprefs cftate for life before given to Richard Cock^ 
or with thc cftate of freehold before raifed by implication of law 
in the ifliic. Now thc teftator's intention requires that thc cftate 
of the fecond takers (hould be enlarged, and there is no rule of law 
to reftrain fuch a conftru£lion. Thc giving an cftate of inheritance 
by implication of law to the firft taker is a mere techinal rule of 
property, which may be controlled according to the dodtrine of 
E ^33 3 Lord Mansfield ii) Dee v. Laming {i) by the apparent intei^t of the 
teftator to the contrary. It is true that according to this con* 
ftrudion the word ijia muft be conftrucd to be a word of purdiafc 
in one part and a word of limitation in another patt of the will 2 
but there is no objedion to that* 2 ^tra. 80i!(. and though Lord 
Kenyan in Doe v. Applit$ [k) ieemcd to intimate that there wad fomo 
difficulty in putting a diScrent conftr\i£^iop on the fame word M^ 

(4) Cro, Jac. 655. (h) Cswp, 797. (*) jtmU. 6S5. 

{J) 5 Term Rijf. 430. {«) P^lItM, 4»5. (/) T. Rfjf 45*- 

(jf) Cffwp. 7C7. (A) ^TtrmRif. yxa (i) t Bur. iiooi 

(*; ^ Ttrm Ref. Zj^ 

different 
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, diffiprent parts of the fame will, yet he did not deny that it might .1801. 
be done. (Lord Kenyan. Certainly what was there faid was only ■ 

with reference to the particular cafe before the Court ; for no doubt Dos 
the f^me word may be ufed in different fenfes in a will if the in- ci » 
tent to do fo be obvious.) Here that intent appears. For by giv- 
ing the eftate to the iflue as tenants in common it is evident that 
he did not intend that they (hould take by defcent from Richard 
Cock\ and having before given him an eftate for life onlyf it is plain 
that where hf ufes the word tjfue afterwards as a word of inheritance 
he mud have intended it to apply to the eftate before given to the 
iflue of R. C. as purchafers. Suppofe an eftate devifed to A. for 
life, remainder to the iflue of B, as tenants in common, and if B» 
die without iflue then over \ in that cafe A. could not take an eftate 
of in!i«»ritance, and therefore fuch eftate muft connefl itfclf with 
the eftate before given to the iflue of B, as purchafers. Suppofe 
here the drvife over had been in cafe Rd, Cock (hould die without 
leavimy dffcendants^ he could not have taken an eftate-tail. No^ 
no morr beneBt was intended to Rd. Cock in the devife over <* in 
d fault of his leaving ifliuc'* than if he had been a mere ftranger. 
He was only named by way of defcribing the defcendants of the [234 J 
perfon who were to take before the ultimate remainder took tStfk^ 
and not by way of making him the ftock of fuccelGon to future 

!;eneruions \ for his children were to take as tenants in common^ 
brming fo many diftin£^ ftocks. Therefore If the teftator meant > 

to create any eftate of inheritance by thefe words it muft have been 
with a view to couple it with the eftates for lives before given to 
the tenanrs in common. The cafe of Doe v. Applin[a\ where the 
devife was to A. for life, and after his deceafe to and amon^ hit 
ijjue^ and in default of iflTue then over, has been fince confidered in 
ournfall V. Davy{b) as going further than any cafe in giving an 
eftate tail to the lirft taker by the reje£%ion of the word amongft^ 
and the authority of it has been therefore queftioned. And in Doi 
id. Candler v. Smith {v)^ upon a devife fomething flmilar, there was 
an exprefs eftate-tail afterwards given to the firft taker. 

Marryat contra was ftoppcd by the Court. 

Lord Kenton C. J. Cafes of this kind have been fo much 
agitated of late, that all the arguments occur readily to one's mind } 
and after the deciflons which we have made we fliould not be con« 
tftcnt with ourfelves if we were not to hold that the firft taker 
toolc an eftate-tail in this cafe. It has been the fettled dodirine of 
Wejlminjter Hall for the laft forty or fifty years that' there may be 
a general and a particular intent in a will, and that the latter muft 

five way when the former cannot othcrwife be carried into efl^ed* 
remember that point much difcuflVd in the cafe of Robinfon v. [ 235 3 
Robin/on (rf). I heard it argued the firft time before a very great 
lawyer Sir Dudley Rider^ who then prefided in this court. A fe- 
Cond argument was direded, but he died before it came on. It 
was argued a fecond time before Lord Mansfield^ and the certificate^ 

(4) 4 Term Rtp. %%. 

{h I B9I. & Full. 22 r. Vide what wai faid hj Lord JCrsjfM itUdvt to thlt opinion la 

pM T. Halley^ % T*rm Rgf, 7,^ 
W 7 TtrmR^ff, 531, (4) i Burr. J«. 
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i8of. whicK was afterwards returned upon the greateft deliberations 1$ 
■ ' ■ in print. Nothing could be more pofitiye than the words of the 
i>'>t will in that cafe to (hew a particular intent that the firft taker 
cT^fn. ^^"^^ ^^ *° eftatc for his life and no longer. But there was a 
general intent apparent, which could not be cfieAed but by giving 
him an rftate-tail, and on that the deciGon was founded. The cafe 
was carried up to the Houfe of Lords while Lord Hariwickt fat 
there, and was much conGdered by him^ and queftion& were pat' 
to the Judk^cs upon it framed by him in every pofiible (hape ; and 
Lord Ch. B. Parker^ who is known to have been a very (IriA lawyer, 
delivered their opinions agreeing with the judgment of this court. 
T^c f^e queftion came on again to be confidered in Roe A, Dodfon 
t. Grew (a) f in the Court of Common Pleas, and was there much 
canvafled, and underwent the fame determination. Then came on 
the cafe of Doe on the demife of Candler v. Smithy in the 7 Term Rep. 
^31. in which I thought I could not make the matter more dear 
than by reading the words of Lord Ch. J, Willes in Roe d. Dodfon 
▼ Qrew. I will not go through all the cafes ag^in which have 
been fo fully confidered in thofe I have alluded to. Perhaps we 
(hould beft fulfil the particular intent of the teftator in this cafe by 
giving Richd. Cock only an eftate for life ; but the genera} intent 
was that all his iflue (hould inherit the entire eftate before it went 
{1 236 ] over ; and that intent can only be anfwered by giving him an eftate- 
tail by implication from the fubfequent words ** in default of hi^ 
^< Iraving ifliie,'' It is fuggefted that it would anfwer the fame pur- 

f\oit if we were to raife crofs remainders by implication betweeo 
he children of R. C. But to do this between more than two 
without any thing further than what appears here would be di« 
teflly contrary to former authoritiM ; and it would alfo be in ex- 
brefs contradiflion to the rule of law in Comber yf. Hill(b)j that an 
heir at law fiiall not be difinherited but by ezprefs words or necef- 
fary implication, whereas fuch a con(lru£lion would operate to 
clifitiheric him by a very weak and remote implication.' 

Grose J. The only queftion is, What upon the whole of the 
will appears to have been the intent of the teftator? and this has 
been truly ftated to be that Richard Cock Oiould firft take the 
eftate, and after him his-children, and that the remainder over 
fhould cot take effe£l fo long as any of his defcendants remained* 
Then this general intent can only be carried into eS*e& by giving 
the firft taker an eftate-tail. 

Lawrence J. The principal p:^rt of the plaintiflF's argument 
is founded upon the railing of crofs remainders by implication be* 
tween the iflue of i2. C. ; but it is a fettled rule that they ftiall not b^ 
implied between more than two, unlefs fuch appears upon the {^ct 
of the will to have been the intention of the teftator: but no f^ch 
intent appears in this cafe from the words of the will. - Nor can 
it be implied merely from the circumftance that the remainder over 
C 237 3 ^^^ "°' ^^ ^^^^ etfcd but upon the dying of R. C without leaving 
iflue. Tlie cafe of Doe d. Candler v. Sm'etb is very like the prefent. 
That was a devife to A. foi life, remainder to the heirs of the bod| 

(4 % mij. 323. {b) 2 Stra. 969. 
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M tenants in common, and in cafe A. died before 21 or without i8oi. 
leaving ifTue of her bodf then over: and this washoldento give^. , 

an eftate-tail. It is very clear in that cafe that the teftator's par- Doc 
ticular intent was only to give A. an eftate for life, becaufe the ifTue n^^P 
were to take as tenants in common, and therefore could not take ^*®'*** 
by defcent ; yet in order to efFeAuate the general intent the eftate 
of inhetitanee implied from the fubfequent words was annexed to 
the prior eftate for life given to the firft taker. That applies 
ftfbngly to the limitations in the prefent cafe. 

Le Bl akc J. I can find no words in the will to raife crofs re- 
mainders between the ilTue; and if not we capnot imply then^ 
without breaking in upon the fettled rule that crofs remainders 
(hall not be implied between more than two. Then the general 
intent of the teftator cannot be effeftuated without annexing the 
fubfequent eftate of inheritance to the eftate of the firft taker and 
giving him aq eftate-taih 



The Mayor, &c. of London againji Dias* T^T^t^ 

^HE defendant was arrefted and holden to bail upon the fol- An affidavit. 
•* lowing affidavit: <* James Byfield, clerk to Richard Clarke to hold to 
** Efquire» Chamberlain of the city of London^ maketh oath and by aciak*iii. 
•* faith, that George Bias is indebted to the Mayor, &c. of London the Cbam- 
" in 224/. ujs. 3^ for certain arrears of rent due from the faid ^****f 
" George Diat to the faid Mayor, &c. for the ufc and occupation office Mt» 
" of certain parcels of ground," &c. concluding in the* ufual form tbeexiftenc» 
with negativing a tender of the debt In bank notes, to the beft of •f]*'*t^*» 
his knowledge and belief. ^ tender of u 

Novell on a former day obtained a rule nlfi for difcharging the bad been 
defendant on common bail for the infufficicncy of the affidavit to g^'" 
hold to bail, it having been fwom to by a <^rk in the chamberlain's totbebeftof 
office inftead of by his principal } and becaufe, for aught appeared, his know. 
a tender in bank notes may have been made to the Chamberlain, 'r'^Pi??'^ 
though not within the knowledge of the deponent ; and he cited fufficient ia 
Ca/s V. Ltvy^ 8 Term Rep. 520. an aaion 

Dampier now fliewed caufe, ftating that this mode of fwearing ^^%^^ ^ 
Was always allowed where from the nature of the thing the par- tion.'**'^**** 
ties themfelves could not fwcar to their own knowledge of the •[2383 
debt. It had been admitted in the cafes of executors, affignecs of 
bankrupts, and agents of principalis refiding abroad, and could not 
be otherwife in the cafe of corporate bodies. That the deponent 
in this cafe being a clerk in the Chamberlain's' office who had the 
management of all corporation bufinefs of this kind, was a more 
likely perfon to have a competent knowledge of the fadls contained 
in the affidavit than the Chamberlain himfelf ; and he cited Munr9 
V. Spinks^ 8 Term Rep, 284. and Crefweli v. Lovell^ib. 418. 

Lord Ketnon C. J. This cafe does not go further in principle 
than thqfe in which affidavits to hold to bail in this form have been 
decided to be fufficient. The affidavit muft have been made by 
feme of the officers of the corporation ; and the Chamberlain him- 
felf. who certainly could not know more of the matter than the 
• ' ' • •' clerk 
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1 80 1 . ckrk in hk office,* could not have fworn in any different manner, or 

•« with more certainty than the clerk has done. 

The Mar»r> Per Curimm, Rule difcharged. 

DlAt. 

• [; 239 1 '^^ King agoing The Inhabitants of Martham. 

Fik. 4ih. npWO juftices removed £. Green, Mary his wife, and dieir fiic 
jt. dttbbed X children by name, from the parifli of St. Paul in the city of 
7«Uch fig- Nomuicb to that of Martham in Norfolk. The SeQions on appeal 
Bifiesfcrriog Confirmed the order, and dated the following cafe for the opinion 
*^^ ^« of this Court. 

oflwrn^a The pauper E. Green wz% legally fettled at Martham^ where he 
tndt) for worked as a labourer with his father who was a bricklayer there* 
^^'^y^ In 1782, being then 17 or 18 years of age, he came to the parifli 
^ofwcck- of S^' P^^^ *^ Nomvich^ and worked as a labourer with Chadley a 
ly wagu, bricklayer for about fix months, when by an agreement made hj 
^fo'thJt'if *^ pauper's uncles J. and F. Littleboy he was clubbed to his faid 
be were pee- mafter for three years at the wages of 7 (hillings per week for the 
rented from firft year, 8 fliiilings for the fecond, and 9 (hillings for the thirds 
Zrf tJotlw ^^ ^^^'^^ the trade of a bricklayer, and to do any other work his 
nioeli, or ' mafter might fet him about. The above wages were die ufaal 
waotofeni' wages of a bricklayer at that time. The pauper was to board, 
Jjj2^^,j lodge, and wa(h for himfelf ; and if prevented at any time from 
be a propor- working by badnefs of weather, illnefs, or from his mafter not 
tkmabiede. having employment for him, a proportionable deduAion was to be 
i^M r held ™2i^^ ff ^"* *^>* week's wages for fuch lofs of time. Occafional 
thatyC gaia- dcduQious of a day or two's labour were made. The pauper fome- 
•d a fettle* times drove his mailer's cart employed in his bufinefs, and (bme- 
fc^'og^a times drove his miftrefs an airing. •Whenever he was employed 
year under by his mafter either as a bricklayer or as above ftated, no deduAioa 
thit hiriDg, ^2S made from his wages. He continued three years in the em* 
^oaai del ployment of his mafter under the preceding contract. From thcfc 
duaioos oa circumftances the Seflions confidered this as a contraA of appren* 
^^^ ^^ tice(hip between the parties, and confirmed the order. 
«o«j»«« were When this cafe was called on, the Court a(kcd the counfel in 
^r 240 ] fupport of the order whether it were poflfible to diftingui(h this 
^ from the cafe of R. y. CottiJbaU (a), where a fettlement was gained 

by ferving under fuch a hiring. 

Wilfon and Marjb attempted to diftingui(h the cafes by obfenring 
that here was a ftipulation in the contrad!, that in cafe of illnefs, 
bad weather, or want of employment, the pauper was to have no 
wages : whereas to enable one to gain a fettlement by hiring and 
ferviccy the contra£l muft continue during the whole year. But 
the neceflary conftru£lion of this agreement muft be» that if the 
mafter had no employment for the pauper, or the weather werf 
too bad to admit of his uft^al work, in which cafes he was^ to 
have no wageS| \^t lhpu}4 be at Ubqrty to work for any othcf 
mafter. Bvit 

(') 5 ^«^«» ^ "9V 
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Tie Court thought that this did not fufficiently vary this cafe 1801. 
from the former; and that if they drew fuch refined diftinftions m 

they ihould leave the juitices below without any rule to guide their TbcKiit# 

determinations. Th?ju2abi. 

Both orders qua(hed. unttof ' 
Alderfon was to have argued contri. Maktmaic 



A 
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Smith againji Burltom, SIT^I?* 

Rule was obtained calling on the plaintiff to (hew caufe why The rule of 
the warrant of attorney given in this caufe (hould not be de- Court of the. 
h'vered up to be cancelled, and why the judgment and execution *^ ?/'• *•» 
iffued thereon ihould not be fct afide, &c. The principal ground attomey'to* 
made for the rule in the defendant's affidavit waS) that being a beprefeatoa 
prifonrr in the King's Bench prifon, the warrant of attorney was ^^^^^^^ 
obtained from him by the plaintiff (alfo in cuftody in the fame pri- the time of 
fon) fey the imervention of another prifoner of the name of Bland^ hiseiecut- 
who ailccf as agent or attorney for the plaintiff, no perfon being o"'^^*^ 
prefe;«i on the part of the defendant at the time when the inftru- to cJ!hS 
mcnt was executed. It appeared however from a comparifon of ju<igiDait^ 
the feveral affidavits on ihewing caufe, (and on which the quedion pu\o • S 
at length turned), that the defendant was not at the time in cuftody where tbe^ 
at the plaintiff's fuit, but at the fuit of another perfon. And it p»«y «»««l« 
was fworn by Bland that he had not a£ted as attorney for the ihTSmc'lt 
plaintiff, but had only interfered as a friend to both parties, though the fuit of « 
Drigiually at the folicitation of the plaintiff. Oiirdpcrlia. 

Marryat for the plaintiff, on (hewing caufe, contended that the 
rule of court of the 4 Geo. 2. {a) engrafted on a former rule of 
the 15 Car. a. (^), requiting an attorney to be prefent on the part of 
1 prifoner at the time of executing a warrant of attomev to confcfs 
judgment only relates to prifoners in the cuftody of a meriff's offi- 
cer. The words of the latter rule arc «* flieriff or other officer,** 
which have always had that conftrudion (r). At any rate, the ([24I} 
nile does not apply to cafes where the defendant is not in cuftody 
tt the foit of the party to whom the warrant of attorney is given* 
finn V. Hutchinfin (d)^ Holcombe v. Wade (^), Churebj v. Roffe (/), 
Md the fame is recognized by Xiord Mansfield in Giilman r* 

Lawes in fupport of the rule faid, that as it was not pofitively 
fworn that the defendant was in cuftody at the fuit of another 
Perfon, he had confidered that the plaintiff meant to rely on the 
^ircamftance of the defendant'^ affenting that Bland (hould zCt for 
^fclf as well as for the plaintiff; but in Hut/on v. Hutfm {b) this 
)iad been deemed not to be fufficient to take the cafe oi|t of the 
V^ of CouFCf If however the Court thought tt^ the (aft now 

(«) i^. and 0. of Ji:: J7. 9. (iiX Ste TMt frae. 4^1, 

(0 SfTMU Frmc 465. But the Court will interfere in fuch uTet |iy Yirtoe of it^ 
l^nertl iuthority^ tboutji the dcfeodaat was in cuftody of the uiarihal. PsrkinJoM v. Cmnttm 

W lLd.R^, 79> (*^ 3 ^*"^' I79«. (/) 5 ^^* 144* 

\l) Ctnf. 14*. {h) 7 Jtrm ktf.j. 

i]i(ifted 



04* CASES IN HILARY TERM 

i8oi» infifted upon (which he was not prepared to deny) fufficientlf 

■ ■ appeared upon the affidavits! he could not didingutlh this from the 

Smith cafes Cited ; though he contended that this cafe fell as much within 

tvKLTQK* ^^^ principle of the rule of Court, which was intended for the 

protection of prifoners who could not readily have accefs to proper 

advice, as if the defendant had been in cuftody on mefne proccfs 

at the fuit of the plaintiff himfelf. 

Lord Kenton C. J« I am forry to find that the weight of ao« 
thority is with the plaintiff. If this had been res integra I certainly 
{ ^43 1 fliould not have put the fame con(lru£tion on the rule of Court of 
the 4 Gfo. 2. as appears to have been done by the cafes citedi 
That rule was made in order to proted thofe 'who were not in a 
condition to prote£l themfelves, and therefore I would not have 
frittered away one word of it. I (hould rather have faid, that it 
made no difference whether a prifoner were in cuftody upon iiefne 
procefs or in execution, or whether at the fuit of the plaintiff or 
of any other perfon ; or whether in charge of the flieriff or any 
other defcription of officer. The cafe indeed in Lord Rafmond 
was before the 4 Geo, 2. ; but as the cafes fince have followed op 
the fame conftrudion, and mankind have ^€tc& upon It Tor fo 
long, I mud acquiefce in the decifion however reluctantly. 

Gross J. I am forry that the rule of Court has been fo pared 
away ; but as the cafe in queftion has been fo expref&ly determined 
not to fall within it, we mud abide by the decifi* n, 

Lawrence J. The cafe of Hutfon v. Huifon only determined 
that where a party was within the rule he (hould not be per- 
mitted to wave the benefit of it by any confent at the time. Bat 
here the defendant has not brought himfelf within the rule. 

Lx Blanc J. of the fame opinion. 

Rule dif^harged* 



l^X^^^ll Graham againjl IPeat. 

Ooeinpof- HT RESPASS quare chufum fregit. Plea the general iffue, (and 

fcfljonof A certain fpecial pleas not material to the queftion). At the 

Sjito^teife ^^**^ ^ioxt Graham B. at the laft affizes at Cariip^ the trefpafs 

▼Old by the was provcd in b£k $ but it alfo appeared that the locus in quo was 

fiat. 13 Elm, part of the glebe of the redor of the^parifh of Workington in Cum* 

mfooof the ^^^ondj which had been demifed by the redor to the plaintiff, and 

reaor'tnon- that the itdoT had not been refident within the pariih for fire 

fefidence vears laft paft, and no fufficient excufe was (hewn for his abfcnce. 

»^^ Whereupon it was obje^ed that the aAion could not be main* 

trerpafiupon taincd, the leafe being abfolutely void by the a£l of the 13 £&• 

**"ajTft*^" r. 20., which enads, *' that no leafe of any benefice or ecclefiaftical 

Ifrong-dotr. ** promotion with cure or any part thereof fliall endure any longer 

<< than while the leffor (hall be ordinarily refident and ferving the 

<< cure of fuch benefice without abfence above fourfcore days in 

'< any one year \ but that every fuch leafe immediately upon fuch 

*< abfence fliall ceafe and be void*'' And thereupon die plaintiflt 

Was noofttited. 
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A rule viras obtained in Michaelmas term lad to (hew caufe why l8oi. 
^ nonfuit (heuld not be fet afide, upon the ground that the 



•£lion was maintainable againft a wronj;*doer upo«^, the plain tiflfs Cianam 
pofleflion alone, without (hewing any title." agaafi 

• Cpckell Scrjt., Parh^ and Weod^ noyt (hewed caufe, and inGfted ^ * , 
that pofle(Don was no further fufficient to ground the adion even 
againft (Irangers than as it was prima facie evidence of title, and [ 245 ^ 
fufficient to warrant a verdi£t for the plaintiff, if nothing appeared to 
the contrary. But here it did exprefsly appear by the plaintiff's 
own cafe that his poffe(&on'Wa8 wrongful, for it was a poffeflion 
in lz€t againft the po(itive provifions of an z€t of parliameat^ 
without -any colour of title even againft ftrangers, i Leon. 307. 
He was not even fo much as tenant at fufierance ; though it is not 
certain that this latter can maintain trefpafs {a). It is Uttled that 
the plaintiff could not have maintained an ejediment againft a 
ftranger who had evicted him {b). It appears from Ploiod. 546. 
that there muft not only be a poffcffion in fa£l of land to maintain 
trefpafs, but the poffeffion muft be lawful at the time. And an 
iaftance is given, if the king be feifed in fee, and a ftranger enter 
upon him claiming title, and continue in poffeflion a year and a 
day, yet he cannot maintain trefpafs again(l a wrong-doer. And 
though 5 Com. Dig. 537. fays that he may, vet the authority cited 
for it does not warrant the poCtion, and is dire£lly contrary to an 
adjudged cafe in 4 Leon. 184. {}aOt^ Kenyan. That goes upon 
artificial reafoning that the king cannot be difpoffeffed by an in- 
truder, and does not apply to other cafes.) Suppofe there had 
been a plea of foil and freehold of the redor, and that the defend- 
ant as his fervant and by his command entered, &c. ; it being 
fettled that there cannot be a traverfe to the command (r), the [ 246 ] 
plaintiff muft either have traverfed its being the title of the re£lor^ 
or have (hewn a legal poffeffion conGftent therewith, as that he 
had a leafe from him \ and then it would have been (hewn in an* 
fwer that the leafe was void by the ftatiite ; and either way there 
Qiuft have been judgment againft the plait^tiff. Now it was equallf 
competent to the defendant to avail himfelf of this upon the ge* 
neral iffuc. 

IpflTif, Chrifiianj and Holroyd contri were ftopped by the Court. 

Lord Kenton C. J. There is no doubt but that the plaintiff's 
poffeffion in this cafe was fufficient to maintain trefpafs againft a 
wrong-doer ; and if he could not have maintained an ejc£lment 
upon fuch a demife, it is becaufe that is a fi£litious remedy founded 
upon title. Any. poffeffion is a legal poffeffion againft a wrong- 
doer. Suppofe a burglary committed in the dwelling-houfe of 

(«) Vi<}e 5 Cm. Dig. tit. TnMi, R. I.9 where it it fiU that he may ag alnll a flranfer, 
*Bd cites 2 Re//. jUr, ^51. /. 42, but tbU latter book lays dowo the poliUoa with << control 
9^- 6. 43. b. admits** 

{^) D§i d. Oi/^ V. Barbtrf a Term Ref, 740. 

vO Vide 6 Co. 44. tf. and St/k, 107.9 but if b'Hh parties claim under the Tame perTon th« 
command is ttaTcrfabie. for It would be abfurd to tia?er(e a tltU which both adAJt. Crtm 

fuch 
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iSof • focli an one, mud it not be laid to be his dwetling-hoofe llotwttii(-» 
, ftanding the drfed of his title under the ftatute* 

CiAMAM Per Curiam, Rale abfolate («)• 

agaimji 

Pxat. ^«) u Whoever ia io poffeffion may maintam «n »^ioa of trefpafs acainft a wo q g -doer 

« to bis poBeffion.** Usrker it. BUktck, ^Bitrr. I^6^ So Csry v. H'Jty %Strt. IS|S* 
'* Trefpafa is a poifrflbry aftion touoded merely on the polTrflion, and ii is not stall m 
« chat the right ihottl4 come in ^ueftioa.** LmK^ert v*. Sumkerj WMkt^ Mtf, mat. 

rXeth. The Kino again/l The Inhabitants of Houghton Lm 

Spring. 

A paoper« T" WO juftices by an order removed George HafiveH from Ac 
^»» * townfliip of Sojy/A Shields to the townOiip of HoughUn le Spring, 

cftateinthe ^oth in the county of Durham. The Seffions on appeal con- 
pariihof^ firmed the order, fubjedl to the opinion of this Court on the fol* 
lo the occtt- lowing cafe. 

2^ ^ * The pauper G. Hajwell acquired a fcttlement by apprenticelhip 
whom he With one GaUy a mafon in the townfliip of HoughUn le Springs 
'•^ Am^ Shortly after the expiration of his apprenticeihip he became en- 
togamaiet. titled as heir at law to his couGn M. W. to three copyhold hoitfefy 
tiement by let at 6/. a-year, and one freehold houfe at Sedgfield in the county 
^^ of Durham. Upon his becoming fo entitled he agreed to let and 
days with the ^^^ ^^^ ^^ ^^^ Robert Wood the freehold houfe at 3/. per annam» 
licence of the pauper undertaking at the fame time to (ink a cellar and make 
^£^o\. fome repairs in the premifes* Wood accordingly entered and oc- 
pofeofmak- cupicd the premifes as a public houfe. The pauper in purftiance 
ang fome re- of his agreement after fuch poflcffion by Wood went from Houghton 
i^dJn^^. (where he lodged with his father) to Sedgfield^ for the fole purpofe 
ingconfider- of finking the cellar and making the repairs agreed upon. He was 
cd at equi. occupicd in fuch wotk for upwards of forty days, during the whole 
tdfidaic*iii ^^ ^hich time he rcCded as a lodger in Wood's houfe. Aftet 
may otbet finiDiing the work he returned to his father's. During the whole 
^^i^ of the pauper's living at Sedgfield on the occafioo aforefaid the 
** copyhold houfes were in mortgage to the faid Robert Wood for ^oL 

E ^8 ] The pauper continued in the receipt of the rents of the whole of 
the premifes for feveral years, and then fold the fame for 130/. 

Holroyd and Hullock, in fupport of the order of feffions^ con- 
tended that the pauper who was once fettled in Houghton le Spring 
did not acquire a fubfcquent fettlement in Sedgfield by refidence io 
the parifli where he had an eftate of his own in the occupation of 
another, ift^ The refidence itfclf in the parifli was occafional 
and accidental only, being for the fpecial purpofe of repairing the 
houfe which he had let to Wood. He did not refide there in hit 
own right, but merely by the licence of Wood and as his ferrant| 
which is not fufficient to confer a fettlement; as was holden in 
R. V. Catherington (a), where a mortgagor, who was permitted l^ 
the mortgagee in poflcffion to refide in the houfe for the purpoie 
of overlooking fome repairs which he propofed to make oa the 

W 3 '^t^ ^' 77'* 

6 mortgaged 
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fttoftgaged eftate with an intent to fell the fame and pajr off the i8oT« ' 

mortgage^ was adjudged not to have gained a fettlement by fuch , 

Tefidence ; although it is clear that a mortgagor in poflcffion ha$ The Kino 

fuch an intereft as will confer a fettlement by reGdence on his '^''"ifi . 

eftate for forty days. It did not indeed appear there whether or '^^[^n^*^^* 

not there were any furplus after payment of the mortgage money ; HouoHToif 

but nothing turned on that point. The utmoft therefore that can LiSftma. 

be collefked from the fads here ftated is, that the pauper refidcd 

in fa£l in the fame parifh in which his eftate was (ituated. But, 

Tdly^ that has never been deemed fufficient to confer a fettlement, 

unlefs the owner was in the a£lual pofleftion of it. It was indeed 

long doubted whether refidence in the fame parifti where a party 

had property in his occupation were fufficient to confer a fettlement C ^49 3 

unlefs he alfo redded upoiir it ; that point however was fettled in 

the affirmative in R. v. Sowton {a). : but the doubt could never have 

arifen if it had been conHdered to be immaterial whether or not 

the owner were in pofleffion. The reafon of the determination, 

^t a perfon could not be removed from his own eftate, was be- 

caufc it would \c a difieifin of him from his freehold : but that 

can only apply where he is in the adlual occupation of it at the 

time $ for otherwife it is no diflefin of him to remove him from 

any other property than his own* One who has leafed his eftate, 

as in this inftance, has no more right to refide on it than z 

ftranger. In order to gain a fettlement by being irremoveable 

from a tenement of lo/. yearly value, the party, though he need 

not refide on the eftate provided he refide in the fame parilh^ 

muft ftand in the relation of tenant to the premifes ; otherwife as 

Lord Kenyan obferved in R. v. South Lynn (A), every lodger or 

(ervant would gain. a fettlement. If this be fufficient, two perfons 

may gain fettlements in refpcfl of the fame property, though not 

more in value than 10/. a- year, the one as tenant, the other as 

landlord (r). But though the particular point in judgment does 

not appear to have been exprefsly adjudged, there are feveral dida 

ia the books which (hew that it has been confidered that a perfon 

may be removed from a parifh wherein he had property if he were C ^5^ 3 

sot in the occupation of it bimfeif. In R, v. Dunchurch (J), (which 

was the cafe of a purchafe under 30/.) the pauper had at firft 

refided in her own houfe, from whence (he afterwards removed to 

another part of the fame parifti, and let the houfe to her fon, under 

the idea that while (he continued to live on her own freehold (he 

could not be removed. There Lord Mansfield faid, •* as to re- 

<* moving a perfon from their own, * (he became an obje£t of 

^* removal as foon asjhe had let it to her fon^ In another report of 

the fame cafe (e), IFilmot J. fays^ ** undoubtedly (he might be 

^^ removed from the parilh, not refiding in the houji which ivai her 

' U) Bmrr, %. Ci%$. (^) 5 TtrmJttp 664. 

{c\ Seethe cafe oi LUndvtrras ▼. Nertttp, Burr. %. Q. 571. where It appears this may 
W d Joe e«en in ihc c*(c of «d underletting^ provided the ptrt underlet t>e of the annu<il va- 
lue ur 10/. But there the origioal cenant ftill contiDued to tefide oa • Ooiatl ^itl of the fre« 
uukt or the annaaf value of 401. 

{^) Burr. S. C. 553. («) I Bku lU/. 598, 
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iSoi* **cwn{ay* (Lord Kenyoft. Thtt being a purchafe under 3OA1 
the a£l of the 9 G/o. i. r. 7. intervened, which prorides that the 



Tbe Kino purchafer (hall continue irremoveabje no longer than whUchtJba/l 

Tbe^nhabi* ^^^^^'^ *^ f"^^ eftate. And a diftindiion has always been taken in 

taottof that refpe£l between the cafes where the property came to the 

Houghton party by his own aft or by operation of ftiw.) In R. y.Sowton{b)f 

s^sSfbinc. ^JjJ^Ij ^jg jiQ^ ^ ^j^fg within the^ftatiite, it iftuft be underftood that 

the party was in pofleilion of his property ; for it was faid by Lord 

C. J. Lee^ " it appears that he came to SyJiury to make it Us 

** hotne and habitaiiony BeGdes which, the general expreffioa 

which runs through all this clafs of cafes, that a party (hall not 

[251 3 be removed ^001 his own eftate^ feedls to imply that he muft be in 

the pojfejfton of it, though he need not adually refide thereon. 

Ward contra, in anfwer to the cafes cited, obfenred that in 
JS. V. Catherington the mortgagee was in pofleilion, and there did 
not appear to be any furplus on which' the intereft of the mortgagor 
could attach \ therefore, as Lord Kenyon obfenred, the latter kad 
neither jus in re nor ad rem* That cafe turned on another of 
R* V. St. MichaerSi Bath (^), which was confidered as the cafe of 
an infolv.ent who had conveyed all his intereft in the property to 
truftees for fale and payment of his debts, without a probability of 
mny furplus i and the pofieflioo of which property he afterwards 
fraudulently obtained. Whereas here the pauper had a fubftantial 
freehold intereft in the parilh where he reGded, and an undifputed 
reGdue in the copyhold premifes* In R. v. Sotuton the party did 
not reGde on his eftate, but continued at an aiehoufe in the fame 
pariih for more than forty days, as a traveller or gueft ; and yet it 
was ruled that he gained a fectclement« As to the cafe of £. ▼• 
f)unchurch an anfwer has been already given. He then contended, 
ijlf that a man cannot be removed from his freehold or other eftate 
devolved on him by operation of law, whatfoever the value may 
be. The reafon is given by Fo/ler J. in R. v. Aythrop Reoding [d), 
becaufe by magna charta ^' none (hall be difleifed of his freehold.**. 
2dlyt A reGdence in a parifti for 40 days irremoveablc will gain a 
fetUement where it is to be derived from property, unlefs in the 
> excepted cafe of reGdence upon a purchase under 30/., by the (tat. 
9 G. I. c. 7* 2^hi ^^ ^' "^^ neceflfary to reGde on the identical 
C 252 ] eftate of the party ^ but it is fufficient if he reGde in the fame 
pari(h. Ryfl'f v. Harrow (e) ; Sowton v. Sydbury {f) \ R. t. St» 
Nycits (g) ; and R. v. HasJUld {h). ^thly^ It b not necciTary for 
the purpofe of^gaining a fettlement in thefe cafes that the owner 
ihould a^ually* occupy his eftate ; it is fufficient to reGde in the 
pari(h where he has a freehold. Here indeed the refidence wa* 
in fadl upon the pauper's dwn property \ but though that were 
admitted to have been with the licence of Wood only, yet it is at 

(«) Oppofite the pafiVfc in queftioa ia the nMrgin It thit abftrtft \ ** A ptoper may be 
, *< removed from a pariih in which (he has a freehold, not liTidg thereaa*'* Wbether thia 

frere written by the Iratned judge himfelf does not appear. The work was publiihed by hil 
executors i but fee the preface, p. aS. 

(^) Bwr, S. C. i»S. There it a fuUer note of this cafe ill Jjidr. 34$. 

(<) Dm^/. 630. Cald, no. \d) Bntr, S. C 414. («) SaJh l%^ 

\f) ^err-S. C.11JJ. {i)Sh, 1^5. (4)i^. J47. 

5 kaft 
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lead equivalent to rcfidcnce in any other part of the pari (Ii. In i8oi. 
moil of the cafc*s it is true that the occupation went along with 



the title, but in fome of them that does not di(iin£^lv appear, and TheKiNo 

the fa<n nny have been otherwife. In Ryjlip v. Barrow Lord q./^f"'^ . 

Hoifs language is general, that ** living in a parifh where one has tantsof * 

" land will give a fettlcment.** It is not qu;ilified by faying that Houghtom 

it is nectffary to rcfide on it. He alfo adds, ** the law takes notice '"Sfeiho. 

«* of freeholders as thofc who choofe members of parliament and 

•• are jurors.** It is then to be confidered what is a freeholder ; 

and occupation not being necefiary to give him a vote, in order to 

make the allufion apply it cannot be neceiTary to confer a fettle- 

mcnt. From theTcport of the cafe of IVoohey v. Htnion Biewct{a) ^ 

it is competent to argue ttiat a pauper may be fent to a pariQi in 

which he has land, tiiou};h in the occupation of another : at any 

rate no (Ircfs was laid on the circumftaYice of occupation. The 

fame obfervation arifes upon the language made ufe of by the 

Court in Burclear v. Eqftwoodhay (b) ; and on the words of the aft of 

^Geo. I. r. 7. yi 5. where it is enafted that no perfon (hall acquire 

any fettlement by virtue of any purchafe of " any eftate or i«- [253 3 

terejT* in any parlOii &c. the confideration of which was lefs than 

30/. If occupation had been confidered as eflentially necefTary, 

the word inter eft would not have been ufcd. But the cafe of R. s. 

Hatfield {c) W in point. There an infant eight years old was 

removed from Tiriey to Hasfield : and it appeared that on the death 

of his parents a year and a half before he became feifed in fee by 

dcfccnt of an eftate at Tiriey : and he and an infant (ifter, " being 

" in the faid parifh of Tiriey with their grandmother their neareft 

" relation above 40 days," were Removed from thence to Hasfield^ 

where their father was fettled at the time of his death. Lord 

C.J. Lee made a difference between the cafe of the two children. 

He faid, ** Benjamin is feifed in fee of an eftate in Tiriey^ and it is 

** not material quo animo he came into that parifh, or how long 

** he has b^en in it: it is not a cafe within the 13 & 14 Car. 2. 

" c. 12., becaufe having an cflate of his own in the parijh^ he is 

•* not rcmoveable from it." In Sowtcn v. Sydbury «* the difficulty 

^* was upon the refidence of 40 days in a place where the man 

" was to gain a fettlement in refpeft of his freehold. But I think 

** it clear that Benjahin could not be removed from his freehold** 

Probyn and Chappie J. ** concurred that Benjamin could not be 

" removed froip the parifh where he had a freehold^* Now it is 

plain from the language of the Court that the point of reGdence 

upon the property was put entirely out of the queftion. Befides 

it is impoffible to confider that a child of fuch tender years could 

be in the adual poficfEon of the property ; and it is probable that 

the grandmother did not refide upon his eflate. 

Lord Kenton, C. J. The cafe lad cited has relieved me from [ 254 ] 
any further difficulty. When 1 firft read the cafe before us, I 
had a full convi£lion on my mind that it was a decided point 
that refidence for forty days in a parifh in which the party XmA a' 
freehold eftate would confer a fettlement there, whether he rcfided 

{a) I Stra. 476. (b) Ih, 163. (c) Burr, S. C. 147. 

Vol. I. P on 
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1 80 1. ^° ^^^ eftate or not^ or whether or not he were in the occupation 
_^ of it. The cafes which were at firft cited diftrcfied me confi- 



The King ^Icrably, becaufe it was argued that there was no authority in point, 
afoinH and that in all the cafes which had been determined in favour of 
The inhabi- ^))^ fcttlcmcnt being gained the fadl of the occupation by the 
HoifcsHTON pauper occurred, and that the reafoning of the Judges in thofe 
LBSFtiMG. cafes (hewed that it was a neceffary ingredient in the judgment. 
It f«emed to me however to be a mod extraordinary propofition to 
eftablifh, that a man might be removed from a pariQi in which he 
had property, perhaps to a confiderabTe amount, but whether more 
or Icfs in fuch a cafe is unimportatit, becaufe he has let it out ; and 
' that if he afterwards come there again fa» was liable to be treated 
as a vagrant. A^man though not in the aftual occupation of his^ 
own eftate may have many reafons for wifhing to live in the neigh« 
bourhood of it. He is entitled to the priviie)>e of fuperintending it. 
But according to the doArine contended for, he may be fent to 
another part of the kingdom, if his fettlement happen to be there. 
There are inftances of whole townfhips belonging to the fame 
perfon, the whole of which may be in leafe ; and if the landlord 
were to refide in the houfe of any of his tenants, can it be imagined 
that he would be liable to be removed by an order of jullices ? I 
was fure that the contrary had been decided ; and I have a MS. 
note of the cafe cited, though I could not recall it at once to my 
[ 255 ] memory. Even in the abfence of any exprefs authority upon the 
fubje£l I (hould have formed the fame opinion, and I am fure the 
current of opinions has gone that way. However I am glad to be 
relieved from all difficulty by the cafe which has been cited. There 
the child redding with his grandmother cannot be t;)ken to have 
been in the a£iual occupation of the property ; nor did the judg- 
ment of the Court proceed upon any fuch ground. This is not a cafe 
falling within the z€t of the 9 G^. i. like fome of the cafes cited, 
which as I before obferved are excepted out of the general rule by 
the very words of the a£i. , 

Grose J. The genial imprcflion on my mind has been, that 
if a party refided in the fame purifh where he had property, whe- 
ther he refided on it or not, he gained a fettle ment : but I am not 
aware that my attention was ever before par;icularly pointed to the 
diftin&ion between a legal and an adlual poficfEon of fuch pro- 
perty. Here indeed the pauper wa|S corporally refident upon the 
property; but I conHder that the pofTcfTion was, properly fpeaking, 
in the leflee. Now by diilinguifliing this cafe out of the general 
rule, we are fplltting the rule unneceflarily, fo as to make it more 
difficult for the magiftrates below to a£l upon it. That the rule 
itfelf is large enough to include this cafe appfears from the paflage 
cited from the cafe of Ryjlip v. Harrow^ as laid by Lord Holt^ and 
^Ifo from the opinion of the Judges in R, v. St. Nyctt's^ particularly 
what was faid by the three Judges who agreed in opinion with 
Lord C. J. Lee^ that if a man ^^ have lands of inheritance in iheparijh 
<* it is not neceflary that the refidence (hould be upon the lands ; 
•• it is enough if he refide in the parifti." They do not fay, «* if 
/* he have lands of inheritance in pojfejjion in the parilh," &c. hi 
[ 256 ] addition to thcfe is the cafe of R. v. Hasfield^ upon which veiy 

proper 
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proper comments have been made. The reafon alfigncd hy Lord 1801. 
C. J. L// why the boy was not removeablc within the ftatute of * 



Car. 2- 18, ** becaufe he had an cftate of his own in the parifli :** The Kino 
he does not fay, an cftate in his poffeffion or occupation. Upon Th'^iitab'- 
thc whole therefore I would rather abide by the general rule than tant, of * 
qualify it with the exception now contended for, which does not Houobtoic 
fccm to be grounded in the opinions of our predeceflbrs. And '•■Spimoi 
therefore I am of opinion that a fettlement was gained in Sedgfield* 

Lawrence J. I muft own I have great doubts upon this fub« 
jed. If I thought that the rule had been once fettled fo as to em-* 
brace the point before us, whichever way the decifion had been I 
would on no account difturb it. I have always conceived the rule 
to be, that where a man is in the occupation of an eftate of what- 
ever value which came to him by operation of law, he may gain 
a fettlement by refiding in the lame parifli for forty days : but I 
cannot find any cafe where if he parted with the poflcflion the fame 
rule h;is prevailed. On the contrary, the reafoning of the Judges 
in the feveral cafes referred to feems rather to go the other way. 
In R^ip V. Harrow Xa) Lord Holt afligns as a reafon for the rule ^ 
which has been mentioned, that *• the adl of Car. 2. never meant 
" to banifli men from the enjoyment of their own lands ;" which 
only applies to a cafe of adlual occupation. So in the cafe alluded 
to of R. V. Aythrop Rooding {h)y the reafon affigned by Fojler J. 
whjr a man (hould not be removed from his own is " becaufe none 
•* mall be difleiCed of his freehold." But how is he dijfeifed by the f 2^^ T 
removal if he had before let it to another ? He lofes no right 
which he before enjoyed \ he is ftill entitled to receive his rents 
the fame as before, and he could have had no more if he had re- 
inained in the fame parifti. * If however the lad eafe mentioned 
of R. V. Hasfield bad decided the point, I fliould have abided by 
it : but it does not appear upon the ftatement of the cafe that the 
grandmother was not living at the time in the houfe of the infant^ 
and therefore (he might be coniidcred as having a poiTeflion for 
the infant, which would be the fame thing for this purpofe as his 
a£lual poiTeflion. It is difficult to fay how far the argument may 
be carried. A man may have a legal title atid yet be out of pof- 
feffion : would it be contended that in fuch a cafe he might g^in a 
fettleipent by forty days refidencc in the fame parifti ? Would 
the fame rule extend to the cafe of one who has a reverfionary 
intereft ? Upon the whole, not thinking that the cafes have 
hitherto gone further than to oive a fettlement to one who is in 
pofftjfton of his own eftate, i have great doubts how far the rule 
9ught to be extended further. Here I cannot conGder the pauper 
as beiog in pofiefilon of the premifes at the time. He was merely 
permitted to refidc there for a fpecial purpofe by the licence 
of the tenanf, who might have turned nim out at a moment's 
warning. 

Lfi Blanc J. This is a new queftion of which I alfo have great 
doubts, and fiiould like to have further time for confuleration. 
^Chcrc ar€ exprcflions which have a contrary tendciicy to each 

J#) Zslk. 514. (A1 Btirr, S C. 414. 

1^ X <^er 



«57 CASES IN HILARY TERM 

1 80 1. Other in the very fame cafe, and comin|r from the fame Jucig^t 
For in R^ip v. Harrow Lord Holt U firft made to fay, that the 



The King law takes notice oi freeholders^ &c.; from whence it is to be in- 
Thti^w ^^^^^ ^^^^ ^^ thought that rcGdencc in a pariih where a man bad 
tiouof ' ^ ^/reebo/df though not in pcflcflion, would confer a fettlement. 
HovGBTOM But when he had before faid that the ftatutc never meant to banifli 
"r'"ft^ men from the enjoyment of their own lands, it feems as if he were 
L *5^ J fpcaktng merelj of perfons in pofleflion of their own property. It 
cannot therefore be colleded with any certainty how the fad ftood 
in that cafe. So in the cafe of R» v. Hasjleid it does not appear 
whether the boy, though too young, to be in the aAual poflcUiofi 
himfelf, were not refident with his grandmother upon his own 
property. If fo, it leaves the que (lion as it was before. As to 
the circumftances of the prefent cafe, I confider it to be the fame 
as if the pauper had lodged at any other public houfe within the 
parifli, and not in that of which he was the landlord ; for it is 
ftatcd that he had before agreed to let it to f^ood, and that IFtod 
had actually entered and occupied the premifes, and that the 
pauper afterwards reGded there as a lodger in JVcod^s houfe. He 
had therefore no right of pofleflion, and Wood might have turned 
him out whenever he plenfed. This therefore muft be confidered 
as a cafe where the party had property in the pariQi, but that he 
did not refide on it, and that another was in pofleflion of it. And 
that brings it to the true quedioii Whether fuch a one- can gain a 
fettlement by refidiog for 40 days in the fame parifli. At firft I 
thought the queflion had been decided by the cafes of R. t. 
Sowton and R* v. £/. Nyott*s^ but upon looking more narrowly into 
them I find there arc circumiUnces of doubt whether the party 
were not in pcflcflion of the prppcrty. Perhaps on looking further 
into the cafes, and p uticulariy into that of R. v. Hasfield^ we may 
find fomcthing deciiive to dircfi our judgments. But if it.fhotild 
be found to be altogether a new queftion, the inclination of my 
C ^59 3 opinion is, that a perfon who has not the pofleflion but only the 
property of an eftate, and a right to receive the rents, is not ir* 
removeable from the parifli where fuch eliace is fituated. 

Cur. ad. vultm 
On this day (the former opinions having been delivered two 
days before), Lord Kenyon C.J. faid, that the Court had looked 
more particularly into the cafe of R. v. Hasfield^ and they were 
now ail of opinion upon the authority of that cafe (<t), which 
governed the prefent, that the fettlement was in Sedgfield. 

Both Orders qualhed. 

(tf) In the report of the fame cafe in i Strm, ti^%. it is ftated thit the ord«r mu qnaiwi 
at to the boy ; for at to him he was tenant in fiee of the 4/. per anoutn \ and tho«*sk k wm 
mtt fiated that he was afftaify «« that /pot ^ yet it was enough that he hdAfuck am tfUu m tit 
fatj/b /rem wkib be c^tt.'d npt be remtt/ed. It is alfo to be colle£bed fron^a MS. note of the 
Jate Mr. Mafterman that the b^y was not living on bis eftate. It alfo aopeara that the let* 
tlement of the fame pauper was afterwards difputed again between Rffi^P a*>d Htm4»m partflieSy 
5 Med. 41 6. 1 and the princi^tal queftion was. Whether Rjfiif was concluded by the former 
order ? but incidentally ftrcfs was laid on the circumttance o^ rhi^ pauper having a fretb*id 
at Heitden. Holt C. T* fays, ** Let a man be fettled where be wiil, we are ail of ownion h« 
«< tray go and live where he has an tjiattf and thttcfoic thit he isighc have %Qm CO the pUca 
«* whcfc he bad tfrcehJd,'* 
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Wood & Uxor againji Baron* ^Zlu 

THE Mafter of the Rolls dire^cd the following <cafe to be made Under ide. 
for the opinion of this Court, T|^ **> -^-f^ 

Thomas Lowe deceafed being feifcd in fee-fimple of divers mef- j^^., ^1,^^!^ * 
fiiagesi lands, and hereditaments in Hindley in * Lancajhire^ on theeftateaodef- 
ift of June 1793, by his will duly made and executed, devifed in ^*^*f?* 
the following words: "I give and bequeath to my loving wifc^c.«^*" 
** Anne Lowe now living with me all my whole eftate and efFe£ts ** fliill bold 
" real and perfonal whatfoever, to have, hold, and enjoy the fame " *f^ ^^ 
** during her natural life, if (he fo lortg remain my widow, but if « tti place 
" (he (hould marry again, then (he (hall have 50 (hillings a-year, "ofinhoi- 
•* to be paid to her from and out of my real and perfonal eftate « J^^^ 
<* during her natural life by my executors hereinafter named; then « herchiu 
" from and after the death of my aforefaid wife Ann Lowe I give " dwn « ' 
« and bequeath to my daughter Ann, the wife of Jofeph Wood^ all ** ^/]f^ 
<< my whole eftate and etFe£ls real and perfonal and whatfoever » And if it 
"thereunto belongeth, and alfo all my houfehold goods and fur- " fl»ould lb 
" niture whatfoever and wherefoever, who (hall hold and enjoy *, ^^%^ 
" the fame as a place of inheritance to her and her children or her <« ibouid die 
" iflue for ever. And if it (hould fo happen that my daughter Ann " iewingno 
<' (hould die leaving no child or children, or if it fo happen my <« ^Jl^^ 
" daughter -rfif/i's children (hould die without iffue, then I order "or-rf.'a' 
" and direft that all my houfes and lands, and alfo all my hou(ehold J* ^Adren 
w goods and furniture, and all^y other efFe£ls whatfoever (hall be « without** 
" fold, and the money ariCng therefrom (hall be divided in manner « iflue/* 1 
" and form following ; (irft, my nephew John Bithell of Hindlej Jj^^^^J- 
*' or his defcendants, and James Lucas of Afpiel or his defcendants, xoqIl an 
" (hall have the full fum of 100/. that is 50/. each. Then I give eftaie-taiL 
•* to the two fons of Eleanar Baron five (hillings each, and likewife *£ ^^^ J 
** to Margaret the daughter of Alexander Lucas the fum of five 
" (hillings, and likewife to Jofeph Wood the fum of five (hillings ; 
** and the remainder of the money fliall be divided amongft my 
" nephew John Bithell, and Sibil the wife o^ James Piatt, and Betty [ 261 J 
** the wife of Richard Ajbton, and Ann the wife of Robert Harrifin^ 
" or their defcendants, and likewife James Lucas aforefaid, and 
** Eleanor the wife of James Baron, and Betty the wife of Lambert 
" Ainjcough, or their defcendants, which (hall be equally divided 
" amonglt them (hare and (hare alike ; and laftly, I nominate my 
'* wife Ann Lowe and my nephew John Bithell and Alexander 
" Winnard my lawful executors." 

The teftator died foon after the making of his faid will, without 
altering or revoking the fame, leaving his widow Ann Lowe and 
his daughter Ann Wood him furviving* The teftator's widow is 
Cnce dead. At the time the teftator made his faid will, and at 
the time of his death, his daughter Ann Wood had one child only» 
^hich is now living ; but (he has fince had feveral other children^ 
all of whom are alfo now in being. The defendant purchafed 
from the plaintiffs a part of the lands devifed to the plaintiff ^^/i / 
aod a bill was filed by the plaintiffs againft him to compel a fpe* 

F 3 cific 
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1 Sou Cific performance. The defendant by his anfwcr oBered to perform 
'^ bis part and pay the purchafe-moneyy if the Court (hould be of 



Wood opinion that the plaintiff ^n/i Wood could make a good title. The 

* V^' queftion for the opinion of the Court was, "Whether under the 

filtoH. ^'i^' of ^^^ tcftaror Thomas Lowe his daughter the faid jlnn Wood 

took an eftate-tail or an eftate for life only in the devifcd 

premifes ? 

• Holrcyd for the plaintiff contended, that Ann Wood took an 
edate-tail, and confequently that by her and her hufband fuffering 
[ 262 ] ^ recovery they could make a good title. For though according 
to Wildes cafe {a) if there be a devife to one and his iffue or 
children, and he then have liTue living, the iiTue will tike im- 
mediately, unlefs there be a manifed intent to the contrary to be 
collefled from the whole will; yet that only holds where the 
i^ftate is given to the children by exprcfs words ; whereas here the 
gift is to Ann Wood alone, ^< who (hall enjoy the fame as a place 
. «* of inheritance to her and her children," &c. There is therefore 
an exprefs eftate of inheritance given to her. Befides which the 
general intent of the teftator would be defeated if the children 
tpok any eftate ; for as there are no crofs remainders given, and 
they cannot be raifed by implication between more than two, the 
remainder over would take cStd. on the death of any of them in 
difherifon of the reft of Ann Wood's iflue. He alfo referred 
to Doe V. Applin (j), and Doe v. Smith (r), to (hew that a par- 
ticular muft yield to a general intent where both cannot ftand 
together. 

Manley contra, infifted that this cafe fell exprefsly within the 
rule laid down in Wild's cafe, that if a man devife land to A* and 
to his children and ifTu^, and he have then iffue, the ifiuefhall 
take a joint eftate for life with A. (Lord Kenyon obferved, that 
there were other words here; namely, that Ann Wood (hould 
enjoy the eftate as an inheritance to her and h^r children or iffue 
Jor ever,) If thofc words were conftrded to give Ann Wood a fee, 
it would make the limitation which follows an executory devife. 
(Lord Kenyon. As an executory devife it would be too remote, 
being sifter an indefinite failure of iffue.) It is merely after failure 
([2633 of iflue'of the firft taker, and therefore not too remote ; for in 
one event it is, ** if /Inn fliould die leaving no child or children." 
In Porter v. SradJey {d) the devife was *• to one and his heirs and 
«< aflTigrs for ever," and if he die leaving no iffue behind him, then 
^ over ; and there the limitation over was holden good by way of 

executory devife. So in Roe v. Jefery (^), after a devife to 2 . -R 
in fee the teftator added, ** and in cafe T. F. (hould depart this 
*' life and leave no ilFue, then to E, M. and S., or the furvivor 
*< or furvivors of them (hare and fiiarc alike." This latter was 
holden a good executory devife. 

Lord Kenyon, C. J, '|n cafes of this fort one fpells as it were 
every word in order to get at the real intention of the teflator. 
In Porter v. Bradley the words were, " leaving no iffue behind him^^ 

(tf ) 6 C». 16. (I) 4 term Rep, 8i. (f) ^ Ttm Refi fjl, 

(^d) 3 Term Ref, 143. {t) 7 Term Ref. ^^t 
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In Roe V. Jeffery the words were, "in cafe he (hould depart aud 1801. 
** leave no iflue," and the limitation over was of cftatcs for lives 



to perfons then in efle. Thefe circumftances (hewed that the Wo«» 
teftators in the rcipeftivc inftances meant to confine the limitations * i^x- 
over to the event of a dying without ifiae at the time of the death n-'*'^ 
of the firft taker. But it is a general uncontrollable rule, that that 
which may take place as a remainder (liall never take place as an 
executory devife : and at pr'jfcnt it appears to me that Ann Wood 
took an eftate-tail : however, we will conHdtr the cafe, and certify 
our opinion. 

Afterwards the following certificate was fent to the Matter of 
th<; Rolls : 

This cafe has been arpued before U3 bf counfel : we have con- 
fidered it, and are of opinion, that under the will of the teftator [2643 
Thomas JLowe^ his daughter A*tn W'jod took an eftate tail in the 
premifes dcvifed to her by the faid will. 

Kenyon. 

l6th Feb. 1801. N. Grose. 

S. Lawkbnce» 
S. Le Blanc* 



Gootjtitle on the Demife of George Sweet againji ^'^^^ 
John Bidlake Herring, Joseph IIornebrook, and 
John Hittow. 

^HIS was an ejeftment for certain manors, mfflTuages, and land Under tae- 
* lying in the parifhes of Rgglojkerry North and South Petherivyn, "^^^^^^f^^^^ 
anl fever »1 orhcr pari(hes in the county of Cornwall^ under a de- lifr, without 
mife laid on th*? 28th of Ainy j 800. ''At the trial before Thomfon B. impc.»ch- 
at the lall afTizcs at Bodmin a fpecial verdict was found. Hating in ^^^^ . 
fubilance, that Elizabeth Long at the time of makint; her will and mainderto 
at her death was fcifed in feft of the dcmifed premifes, which (he tmftcet to 
became entitled to on the death of her late brother John Spaced [l^mtn^ 
Long; and being fo feifed, on the nth of December 1763 made maindcrs, 
her laft will in writing of that date, duly executed and attcfted to remainder to 
pafs lands, whereby (he devifcd as follows : As for and concerning \fl*^^^f*f 
all manors, mefTuages, tenements, lands, hereditaments, and pre- a. to b* be- 
niifes, advowfons, &c. and rights of patronage whatfoever and go«cn,feve- 
wherefoever, whereof (lie (hould be po(reflcd or entitled unto at fi^lly^^Vn"^' 
the time of her deceafe, fituite, lying, and being in the feveral in rctnainder 



I»5^] counties of Devon, Cornwall, the county of the city of Exeter or *>"« *»ic'«n- 
cKewhere, (he gave and devifed the fame, with all and fingular fngTo^fcnio" 
their each and every of their rights, members, hereditaments, and ri.y.&c the 



appurtenances whatfoever unto Oliver Baron and George Sweet (the ciJ«f "'/"'•A 
Icffor of the platntifT) and their heirs, for and upon the feveral ufes h^;'rs*mai*euf 
and truf^s thereinafter limited and declared, (viz.) To the ufe of n> body bc- 
and in traft for her fifter Margaret the wife of C. Davie and her *'"e *i^7» 

** pre cried bc- 

wre the younger offu<bfan andjont ind the heirs male of their bodler, and in default of foch ilfuc, to the 
^'^ibttr ami daughters of the body of j1. ts tenants in common in tail, remainder over ; held y^. only 
took an tAiU for life, and that the words hars malt ofLr hod% were eiflaioed by the fubrequeni «kor<n 10 

P 4 affigns 
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i8oi, ^""S^s during her natural life, with«>ut imprpchment of waflf, re- 
maindf^r to the fame truflees to prefervc contingent remainders ; 



Good- *"^ from and after her dcceafc, then to the ufe of and in truft for 
TITLE the heirs male of the body of the faid Margaret Davie to be 

^gainfi begotten, fcverally, fucccflivcly, and in remainder one after anothrr 
as they and every of them fliould be in feniority of aj>c and priority 
of birth, the elder of fuch fons and the heirs male of his body 
lawfully ifiiiing being always preferrrd, and to t..ke before the 
younger of fuch fon and fons and the heirs male of his ;ind th^ir 
body and bodies; and for want and in defiault of futh iffue thm 
to the ufe of and in truft for all and every the daughter and daujjh- 
tcrs of the body of the faid Alargaret Dnvie to be br got ten, to be 
equally divided amongft them, if more than one, (liare and fhare 
alike, to take as tenants in common and not as joint-tenants, and 
of the feveral and rr fpeflive heirs of tlie body and bodies of fuch 
daughter and daughters ; and in default i)f fuch iffticf then to the 
ufe of and in tf uft for her couliu the f lid George $iveet and his 
aOi^ns for and during the term of his natural life without im- 
peachment of wafte, and from and after the determination of that 
cftate then to the ufe and bel.o »f of him the faid Oliver Baron and 
his heirs during the natural life of ihe faid George' Swtet^ upon 
truft to prcferve contingent remainders ; and from and after the 
C 2fl6 ] deceafe of the faid George Sweet then to the ufe of and in tn|ft 
for the heirs male of the body of the faid George Sweet to be 
begotten, feverally, fucceflively, and in remainder one after another 
as they and every of thcni (hould be in feniority of age and priority 
of birth, the elder of fuch fons and the heirs male of his body 
lawfully iflumg being always preferred before the younger of fuch 
fon and fons and the heirs male of his and their body and bodies ; 
and for want and in default of fuch iflue, then to the uf< of and in 
truft for all and every the daughter and daughters of the body of 
the faid George Sweet to-be begotten, to be equally divided amongft 
them (if more than one) fhare and (hare alike, as tenants in comr 
mon and not as joint-tenants, and of the feveral and rcfpe£iive 
heirs of the body and bodies of fuch daughter and daughters ; and 
in default of fuch iiTue then to the ufe and behoof of the right heirs 
of her the faid Elizabeth Long for ever, and to and for no ether 
ufe, end, intent, or purpofe whatfoever. 

On the a6th of June 1769 the teftatrix died, whereupon ^/ar- 
£aret Davie entered and was feifed, &c. On the ift of January 
1775 Charles Davie died, leaving Affli^/irf/ his wife the devifee 
him furviving, who by indentures of leafe and releafe of the 5th 
and 6th oi December 1775 made a tenant to the praecipe and fuf- 
fered a common recovery, and afterwards by her will dated 20th 
of Offcbtr 17869 duly executed and attefted to pafs lands, devifed 
the premifes in queftion to the defendant John Bidlake in fee ; and 
afterwards died on the i6th of May 1799 without ever having bad 
any itluc; after whofe dt;xth Bid/ale entered and was feifed, and 
in Hilary term 40 Geo. 2* levied a fine with proclamations; and 
after fuch fine levied, and within five years after the death of 

C 267 ] Margaret Davie, and within one year before the commencement 
pf ll^is fuit| George Sweet the Icflbr of the plaintiff {OUvtr Baron 

(J being 
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being then dead) entered upon the premifes and cje£^ed the faid j^qj^ 
Join Bidlake^ and d^mifed the fame, &c. 



Tripp for the Icflbr of the plaintiff infifted mat Margaret Davie q^^^, 
took only an eflate for life, with remainder to her children as titl* 
purchafers. Plain words giving an eftate tail will indeed prevail, «z*^ 
unlefs there be a plain intent only to give an eftue for life. Now »•***•*• 
here is an exprrfs limitation of the eftate in ftrift fcttlement. Firft, 
there is an exprcfs eftate to her for life, then to truftees to prefervc 
contingent remainders ; then indeed there is a limitation to the 
heirs male of her body, but the teftatrix in the fame fentence pro- 
ceeds to point out what heirs mnle, namely, fons in fucceflion, the 
elder of fuch fons, &c. to be preferred ; and therefore defignating 
them as purchafers to take in their own right, and not by defcent 
from their mother. Bcfides, if the limitation to the heirs male of 
the body of Margaret Davie is to give her an eftate tail, the fub- 
fequcnt limitation to the daughters muft be obliterated ; for it 
cannot be contended that thofe words would give her an eftate in 
tail genera^ but only in tail male. And even if (he took an eftate 
in tail general, the daughters would take in a different way from 
what the teftatrix defigned ; for (he has dire£led them to take as 
tenants in common, which they would not otherwife do, but aa 
coparceners. He alfo cited l.owe or Law v. Davis {a) as in point : 
that was a devife to ^. and his heirs lawfully begotten, viz. the 
firft, fecond, and cvt-ry other fon fucceffively lawfully to be begot- 
ten, and the heirs of the body of fuch firft, fecond, and every other 
fon, 5ec. according to feniority ; and in default of fuch iffue, to the [ 268 ^ 
devifur's own right heirs. There it was holdcn that the latter 
words exphined the former^ and that B. took only an eftate for 
life and not in tail. That cafe was even ftronger than the prefent; 
for there was no exprefs eftate for life given to B. as in this cafe 
>o M. D. So in Ginger v. White (h) the devife was to ji. for life, 
remainder to the male children of j^. in fucccfljon and their heirs, 
and in default of fuch male children to the female children and 
their heirs, and in cafe j4. died without iffur, then over; and held 
that vf, took only an eftate for life. And there Lord C.J. Willes 
(peaking of Legott v. Sewe/l (r), which he obfcrves was the only 
cafe which had the leaft refemblance to the contrary, (and from 
which judgment Tracey J. diffented,) fays, that there the words 
were.** heirs of the tody," which vi termini even in a deed would 
create an eftate tail. But he adds, that if the firft words bad 
been ** iffue*' or "children," all the Judges were of opinion that 
W. Legatt would only have had an eftate for life. , And that they 
went on this rule, ^hat where in the beginning of a will an exprefs 
eftate is given, it Oiall not be afterwards altered by implication^ 
though it may by exprefs words. And then he diftinguiOies that 
cafe from Law v. Dfivis^ for that in the former there were no 
^xprefs words to alter the eftate firft given, as there were in Law ' 
y» Davis. The fame reafoning therefore will ferve to diftinguiih 
^3 from the cafe of Legatt v. Sewell. Upon that 4iftin£^ion alfo 
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i8oi. the cafe of Sayer y. Mafterman{a) turneH, where the firft taker 
took an eflate tail, it being deTifed to him and the heirs of his hodj^ 



G«oi>- the males haying preference and fucceeding according to their 
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births ; which latter words the Court faid ezprefled no • more than 

HcftRntc. ^^*^ ^^^ ^^^ direfls. But here the legal defcent is altered. That 

•[ 269 ] cafe however was decided without adverting to the cifc of Ginger 

V. White, which though determined before was not publi(hcd till 

afterwards. 

Lem Scrjt. contr^ contended that Margaret Davie took an eftate 
tail by the words of the will, and from the general intent of the 
teftatrix. The words ufed here are materially different from thofe 
in Law v. Davis. There the tcftator exprefsly declared what 
•* heirs lawfully begotten** he meant, viz. •* the firft, fecond, and 
*• every other fon,** &c. whereas here the eftate is limited to *• the 
<* heirs male of the body to be begotten feverally, fucceilively, and 
^ in remainder one after another," &c., which is no more than the 
law would have done. It is' true that words ufed in their legal ac- 
ceptation in the firft part of a will may be controlled by fubfrquent 
words, and the whole will muft be read together; but then the inten- 
tion of the tcftator to control the former words muft be manUeft and 
cxprefs. Now •* heirs of the body" arc words peculiarly appropriat- 
ed to carry an eftate-tail, and they have never been conftrued to be 
words of purchafe unlefs fuch an intent has been pofitively ex« 
preffed. If the fubfequent words, *• the elder o\ fuch Jons^ &c. be- 
•* ing always to be preferred to the younger oi fuch fort and fonsi* 
tec. muft be taken to mean the fon and fons of Margaret Davie, as 
an explanation of what was meant by the antecedent words, ** heirs 
** male of the body ;** then indeed the cafe would be governed by 
Lavf V. Davis; but they do not neceflarily import that, and muft 
rather be taken to mean fon and fons in fuccefl^on at all times dur- 
ing the continuance of the male defceiidants of Margaret Davie* 
1 270 ] [fioT^ Kenyon. Words of purchafe cannot be applied to the fe- 
cond generation beyond thofe in efle.] In Law v. Davis the ex- 
planatory words " Ion and fons," &c. exprefsly referred to the fons 
*• of the body of the faid Benjamin,** the firft taker. And fo it 
was in Ginger v. White, and Life v. Gray [b) : but here the words 
<< fuch fon and fons,*' &c. are not expiefbly faid to be fon and fons 
of Margaret Davie. Next, the words " feverally, fucceflivcly, and 
** in remainder,'* &c. do not ftand in the way of conftruing this to 
be an eftate-tail in the firft taker, as was holden in Jones v. Mer* 
gan (r). [Lord Kenyon* There were no fuperadded words of 
limitation in that cafe to the devife to the heirs male. I argued 
the cafe.] But it (hews that thofe words alone will not prevent an 
an eftate-tail going to the firft taker. Sayer v. Mafermann {d) is to 
the fame effect. In Ginger v. White the devife was to the male 
children of the firft taker in fucceffion, which word children is na- 
turally a word of purchafe : but here the devife is to the heirs male 
of the tody, which are naturally words of limitation. Then the fob- 
fequent limitation to the daughters is objeAed as inconfiftent with 



(«) jImhL 344. [t) ft Z^fv. 113. ^fiht. 5Sa* 

(c) I Br9. Ck, Csf, ao6. (i) AnbL 344. 
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ttiis conftru£iion : but if the general intent will bed be cflFeQu^ted 1801. 
by giving Margaret Davie an cftatc in tail male, the particular in- 



tent muft give way. .That difficulty, however, may be gotten rid of GflioD- 
in two ways, either by Margaret Davie taking an eftate in tail gc- '^J^J'i 
neral, or by her taking an eftate in tail male, with remainder in tail hisri'mc* 
general to her daughters. And though the devife to the daughters 
might thereby lapfc in the event of their dying before it veiled, yet 
that would be better than cutting off the fucceflion of any of the 
heirs male of Margaret Davie who were intended to be preferred, 
which would be the cafe if the eldeft fon died, leaving a fon in the C ^7' 1 
lifetime of the tedatrix. Neither is there any provifion made in 
^he will for the daughters of M. D.'s fons. Upon the whole, al- 
though there are inconveniences both ways, yet by giving her an 
eftate tail the general intent may be better efte£l:uatcd, according 
to the doctrine in Roe d. Dodfon v. Grew {a\ which was, that 
the remainder over (hould not take efte£l till failure of the ifTue 
of M. D. 

Tripp^ in reply, obferved that the cafes of Roe v. GreWf Robin* 
fon t. Robin/on f Doe v. Applin^ and others of the fame clafs, only 
ihew, that where there is a manifeft intent upon the whole will 
that all the iflue of the firft taker (hould take before the eftate went 
over, and there were no words to efTc^iuate that intent without 
giving an eftate tail to the firft taker, that conftrudiion (hould pre- 
vail: but here there are fuffictent words to carry the apparent in« 
tent into e(Fe£l, without having recourfe to fuch an artificial con- 
ftruAion. No fatisfadory anfwer has been given to the obje£tion, 
that the limitation to the daughters will be (truck out of the will 
by giving At. D. an eftate in tail male, (for there is no pretence for 
her taking an eftate in tail general). And this qafe is even ftronger 
m that refpe£l for letting all the limitations ftand than Law ▼• 
Davis g for there the heirs general might have come in notwith- 
ftanding the firft taker had an eftate tail; but here the daughters 
will be excluded by fuch a conftrudion. It would be a new and 
unnatural conftru£lion to give the anceftor an eftate in tail male, 
with^a fubfequent limitation to the daughters as purchafers : and 
unlefs the tcltatrix had fo'pofirively exprcfTed it, the Court would C ^7^ 1 
not imply fuch an intention. Here the cldeft fon of M. D. was fo 
defcribed, becaufe not being in tiTe he could not be otherwife de* 
fignated. It plainly was not the intent of the teftatrix to enable 
M. D. to de(lroy all the fubfeqUent limitations to the obje£ls of 
her bounty. 

Lord Kenton C. J. I have not the fmalleft doubt upon this 
cafe. The intention is moft obvious to give the firft taker only an 
eftate for life ; but if that intention could not be carried into tStOt 
without (baking a pofitive rule of law I (hould certainly bow to the 
decifions. The cafe of Col/on v. Cclfon (^) went on that ground ; 
and fo afterwards did Perryn v. Blake (r), in the £xchequer-cham« 
ber \ where the Judges thought that after the rule of law in SAel/y's 
cafe had governed fo many fubfequent decifions, however imperfe£| 
|a itfelf as a rule for conftruing the intention of a teftator, it was 

(«) a ffitf, 322, [k) I ^k, 246. (0 4 ^'^' »5^i* 

secciTary 



47» CASES IK HILARY T£RM 

1 80 1, neceflary to abide by it. That rule, howevrr, is only eftablifhed 
to the extent in which it is to be found in Shelly* % cafe (a) to this 



Good- cffed, that if an eftate of freehold be given to a man» and either 
"""'^ mediately or immediately in any part of the fame inftrument aa 
HtftiixNo. cftate is limited to the heirs of his body, the latter limitation will 
unite with the former, and give him an eftate tail. Bnt it never 
has been decided that thofe words might not be otherwife ex- 
plained in the will by the teftator himfelf. They were fo expbined 
in Law V. Davis. There the queftion was. Whether the words 
<< heirs lawfully to be begotten'' could not be explained by the fob- 
fequent words to mean heirs of a certain defcription ? In other 
words. Whether the teftator could not fay '< by heirs lawfully to 
<* be begotten I mean the firft and other fons fucceflively,'* &c« 
[ 273 ^ of the firft taker. Of this there could be no doubt. In fonner 
times indeed greater ftn£tnefs was attributed to the meaping of 
the words << heirs of the body.'' The eftate which was the fubjeA 
of difpute in the cafe of Law v. Davis came afterwards to a gentle- 
man who was not perfeAly fatisfied with the decifion, and would 
have it carfvaflfed again. His doubts were founded upon an old 
opinion which he had difcovered of Lord HoU\ that the words 
<< heirs of the body" were fo pofitive to give an eftate-tail to the 
firft taker that they could not be gotten rid of by fubfequent words. 
That opinion I have feen ; but it was certainly too ftraight-laced a 
conftruAion : and nobody has ever Gnce doubted but that the cafe 
of Law ▼. Davis was rightly decided. That cafe, however, if it 
wanted confirmation, has been fortified by the fubfequent decifion 
in Doe d. Long v. Laming^ (of which bis lordlhip read a note of 
^r. filmer% taken, as he laid, more accurately than that 4>y Sir 
James Burrow). The Q)urt there clearly thought that the fubfe- 
quent words *' as well females as males*' (hewed that the teftator 
meant the words <' heirs of the body," ^c. to be words of defcrip- 
tion of the perfons whom he intended (hould next take, and not 
words of limitatioii. I well remember the cafe of Jones v. AfoT'^ 
gan. There were words of limitation fuperadded to the devife to 
the heirs male, which has been always holden to be of great weight 
in cafes of this fort. The decifion in this cafe, however, is prin- 
cipally governed by the cafe of La%u v. Davisy and t)oe v. Laming^ 
which fortifies it. It is unneceflary to go through all the other 
cafes* Bagjbaw v. Spencer eftabliflies the fame principle. Lijle t. 
Gray is ftronger ftill, becaufe it was a conftrudiion on a deed. Alfo 
Coulfon v« Coulfon^ and other cafes might be mentioned^ All con- 
r 274! fpire to fliew that Margaret Davie took only an eftate for fife, and 
not in tail. If it had come within the principle of the c^fe of Rqe 
d. Dodfon V. GreWi where a particular intent could not by law take 
effeft confiftently with other parts of the will, we muft have gone 
cy pres and given cStCt to the general intent : but that clafs of cafes 
does not apply to the prefent. 

Grose J. The only que^ion is. Whether the words ^* heirs 

«« male of the body of M. D." &c. can by the fubfequent words be 

' C;(pl^iucd U> be ufed as words of purchafc ? That mvtft be dcter« 

mined 
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ntned by confidcring what the intent of the tcftatrix was, and igoi. 
whether fuch intent can be cffc£luatcd within fettled rules of law. 



The intent is mod obvious that M. D. the mother (hould only take Good- 

alife-eftate; it is fo declared in exprefs terms. Nevcrthelefs, if titl« 

it were (hewn to be inconfiftent with the whole plan of the will h/Jmh»^ 

that flic fliould take no greater ellate, there are fubfequcnt words 

large enough to have given her an tftate tail : but here it is con* 

fiftent with the whole will that the words " heirs male of the 

« body," &c. (hpuld be rcftrained by what follows. The cafe of 

Lawv. Davis is rather ftrongcr than the prefent, and at lead jufti- 

fies us in holding that the words ** heirs male of the body" may be 

reflratned to mean words of purchafe. Here too there are word» 

of limitation added to the devife to the heirs male, &c. which has 

always been confidered as a ftrong ingredient in cafes of this fort* 

The cafe of Law v. Davis is fupportcd by that of Doe v. Laming: 

and to thefe may be added Bagjbaw v. Spencer (a) f which I think 

goes the whole length of the prefent cafe. Therefore I think we 

are fully warranted in giving effed to the intention by deciding that t ^75 } 

Margaret Davie took only an eftate for life. 

Lawrence J. The queftion is. Whether ** heirs male of the 
« body of Margaret Davi^ is defcriptive of the perfons whom the 
teftatrix afterwards calls <* fon or fons ?" Of the intention there 
can be no doubt. She fird gives M. D. an exprefs edate for lifey 
without impeachment of wade, then to trudees^ to preferve contin- 
gent remainders, then after 3f. J9.'s deceafe to the heirs male of 
her body to be begotten feverally, fucceflively, and in remainder 
one after atiother, &c. All this was unnecefliiry if the tedatrix 
meant to give M. D. an edate-tail. But then die goes on, << the 
'^ elder oi fuch fons and the heirs male of his body to be preferred 
" before the younger of fuch fon and fons ;" evidently meaning the 
Cune perfons whom die had bcfforc defcribed as heirs male of the 
body of M. D. Therefore this falls dire£lly within the cafe of 
Law V. Davis i and is the fame as if the tedatrix had faid <* by 
** heirs male of the body I mean the elded and other fon and fons of 
** M. D.i*' and if die had faid fo in as many words it cannot be 
quedioned but that the former words mud have had that condruc* 
tioQ put upon them. Now the words made ufe of are in cfft£k the 
£ime. Then the tedatrix proceeds to give an edate to the daugh'- 
ters of Af. D. in the fime manner. That alfo diews that by th^ 
words •* fuchy&w oxfons*^ die meant the fame perfons whom flic had 
before defcribed as the heirs male of M. D. For flie fird provides 
for the fons and then for the daughters of the fird taker. It is no 
snfwcr to fay that by this condruaion, if the elded fon of Af. D. 
had died in the Itfetinie of the tedatrix leaving a fon, the devife 
would have lapfed, and the grandfon been difmherited; for if the C^7^3 
obvious meaning of the will be that M. D. fliould only take for 
Ufe, we cannot enlarge that edate in order to prevent a podible in- 
convenience. 

Le Blanc J. There is no rule of law to prevent the words 
'• heirs m ile of the body" frpm being words of purchafe, if they ar^ 
dearly fo intended to be. Now here the tedatrix exprefsly fays, 

^'fuch 
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1801. ^*fuchf9n and/om^'* plainly referring to the fame perfons fht had 
before deftribed as heirs male of the body^ &c. and pointing out what 



CooD. cftatc they were to take. And having provided for the fens Ibc 

^J^aui F<^««^« to provide for the daughters of M. D., which confimu the 

Baaauio. couftru£lion put upon the former words. Therefore I am dearlf 

of opinion that Margaret Davie took only an eftatc for life^ md 

that the fons took as purchafers. 



Jjf^ Lowndes, tff^/lj/? Lowndes* 

AMikadoo A Rule was obtained to (hew caufe why an award (bould not bt 
<*^. ^^^ ^^ fct afide for defeds appearing upon the face of the award 
SSTfcr itfc^jagabft which 

•bjeaioot Erjttne now (hewed caufe, and objeded to the court entering 
W^|^^»f" into the confideration of the defeds (Uted upon the award, becaufe 
tkcm, muft ^^ application had not been made within the time limited by the 
Wottde ftat« g &L10W. 3. r. 15. which was before the laft day of the 

tfaiie'umiteii ^^^ "^^' ^^^^^ ^^^ award fliall be made and publiflied j and more 

kj tiie9 9 than that period bad now elapfed. 

10 IT. ). ^Gibhs^ in fupport of the rule, faid that that limitation only ap^ 

^r'^ 1 P^^^ ^here the award was impeached on the ground of corruption 
I ^77 J or undue practice, which was matter cxtrinfic to the award itfelf, 
and not where the objection appeared upon the face of it. Befidet, 
the award having been made a rule of court gave the court jurif* 
di£lion over it independent of that ftatute. That the reafon for 
making the prefent application was, becaufe the parties were liti* 
gating upon the fubjc^ matter in the Court of Chancery, and it 
was thought that the award might be confidered as concluCrc 
unlcfs it were fct afide, although plainly defedlive. 

The Court were of opinion that the appUcatioa came too hte 
after the period limited by the ftatute ; and 

Lawrence J. added, that in Pedlej v. Goddard{a) the diftiadioa 
was taken, that if the party in whofe favour the award was made 
applied for an attachment for non-performance, it was competent 
to the other to enter into legal obje£lions appearing upon the faos 
of the award, even after the period limited by the ftat. 9 & loW.y 
But it was there taken for granted, that no application could bt 
entertained for fetting it afide, however voidable on the face of it, 
unlefs the party applied in time. And the reafon why it was per- 
mitted to make the obje^ion in the former cafe was, becaufe upoa 
a motion for an attachment the party would be without remedy if 
the attachment were granted, notwithftanding the illegality of the 
award ; whereas if the party were left to his remedy by bringing 
C 278] his a£lion on the award, it would be competent to the defendaot 
to take advantage of any illegality appearing upon the face of it. 

Rule difcharged (>)• 

{6) Vide Ziukary v. SbipAtiJ, 4 Tern Jitp. 7ti. where the like conftniaioD «m fit 
on the ftat. of 9 ^ 10 ^ 3. chough there were no charge of comiptioa or undiie fttOomf 
^c tlut the award was made 00 iafafficieot mauiialf. 
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The King- againjl Edwards. fJT^^S! 

THE following convi£lioa was removed into this court bj cer* Aconviajoa 
tiorari : ®»* *^« '*»'• 

Warwicl/bire. Be it remembered, that on the 27th of May^ ^ /*' f^ 
40 Geo. 3* at jifion in the county of Warwick^ Thomas Chattock of, fiihingwith- 
kc came before me the Rev* B. S. one of the juftices afligned to °"' confent 
keep the peace in and for the faid county of W. &c. and upon u in^^ 
oath, &c. gave me to underltand, that on the 25th of May laft paft a certain 
defendant did fi(h with a net in a certain river or ftrcam called ft«»m«Wc^ 
Tmm^ in that part of the faid river or dream which runneth be- ^^^ ^ ^^ 
tween Brotnfbrd Forge in the parifh of Afton in the county of the pari AW 
Warwick^ and Cmftle Bfomwick in the faid pariQi of JJon in the ^-J" «^^ 
(aid county; of the fifbery of which part of the faid river or andVintiM 
ftream Lord Bradford and H. Legge Efq. then and there were Tame p^riA^ 
owners, with an intent and attempt then and there to take, l^>*^.*u^^°p^"^bl;r 
and deftroy the fifh in the faid river or dream fo fituated as afore- caufe it'di4 
Eud, againd the form of the datute, &c. and without the confent not appear 
of the faid Lord B. and H. i., or cither of them, then and there J^*^^J"' 
owners of that part of the fidiery of the faid river or dream; he courfeofthe 
the defendant not then and there having any jud right or claim ♦ to ftr«tn be- 
take, kill, or carry away any of the fifli in that part of the faid JJJ|^"„^^o| 
river or dream, or any jud right to attempt to take, kill, or dedroy in which the 
any fifli in that part of the faid river or dream fo (ituated as afore- offence w-s 
faid, the fiiid part of the faid river or dream aforefaid wherein the *!|^„,ittcd* 
faid fiih were fo intended and attempted to be taken, killed, and wis in the 
carried away by the defendant not being then and there in any «*>,""*><>( 
park or paddock, or in any garden, orchard, or yard adjoining or jn thc'^jolif * 
belonging to any dwelling hoiife, but in other inclofed grounds diaiono/thc 
then and there being private property ; and that the faid Lord B. conviamg 
and H. L* then and there were the true and lawful owners of that "mr^nni 
part of the faid river and dream, and of the fidiery thereof; and *- '^^ 
that the fame is their private property; and that the defendant 
bad not then and there their licence and confent, or the licence 
and confent of either of them. And whereas the faid defendant 
after having been duly fummoned in this behalf to appear before^ 
me the faid judice this 30th of May ind;uit, &c. at Ajion aforefaid^ 
in the county aforefaid, and appeareth and is prefent in order to 
nake his defence againd the faid charge cpntained in the faid 
information, and having heard the fame read, is afktd by me the 
juftice if he can fay any thing for himfelf why he the defendant 
Should not be convi&ed of the offence charged upon him in form 
afore£ud, who pleadeth and faith he is not guilty of the faid of- 
fence; neverthelefs on the faid 30th May indant, &c. at, &c. 
y. F. a credible witnefs cometh in his proper perfon before me 
the fame judice, and upon his oath, &c. dcpofeth and faith, that 
on the 2^th of May lad pad, iia the year aforefaid, he faw the 
defendant with one W. S. drawing a draught net in the faid river 
or ftream called Tame^ which ranneth between Bromford Forge in 
ihepartiL QiJjoa in die counry of Warwui^ aud CjIU Brotmvick 

in 
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l8oi« in the faid parifii of Jfton in the f^id county of Jf^arwick afofcfaU^ 
to take^ kill, or dcftroy the fiOi, or attempt to take, kill, or deftroy 



TheKiMG the fi(h in the faid part of the faid river or dream; and that the 
*^*"i^ faid part of the river or dream is not in any park or paddock, 
garden, orchard, or yard adjoining or belonging to any dwelling 
houfc, but in other inclofed grounds then and there being private 
property; and that Lo^ ^. and H, L. are the true and lawful 
owners of the fifhery or^faid part of the faid river or ftream^ 
and that the defendant had* not then and there the licence and 
confent of ihe faid Lord Bs and H, I.., or either of them, to take, 
kill, or deftroy, or attempt to take, kill, or deftroy the fifli in the 
faid part of the faid river or ftream ; and that he the defendant 
had not then and there any juft right or. claim to take, kill, or 
carry away any of the fifli in that part of die faid river or ftream 
fo fituated as aforefaid, or any juft rifitht or claim to attempt to 
take, kill, or deftroy any of the fifli in thit part of the faid river 
or ftream fo fituated as aforefaid. It is thjrrefore by me the faid 
juftice upon the evidence of the faid J\F» adjudged, that the 
defendant is guilty of the faid oflfence, and khat he the faid defen* 
dant be, and he is hereby convi£led of theoaid offence, according 
to the form cf the ftatute aforefaid ; and^ Ii the juftice do award 
and adjudge, that for the offence aforefaiJ he the defendant hath 
forfeited the fum of 5/., to be paid as the ftatute dire£ls to me the 
faid juftice for the ufe of the faid Lord B. and H^ L. as owners 
of the fifhery of the faid river or llream fo fituated as aforefaid 
where the faid offence was committed. 

Clarke took feveral objections to the convi£lion. i. It does not 

[ 281 3 appear that the offence was committed in the county of WarmcL 
It is only ftated that the defendant fi(hed *< in that pari of the 
'' river or ftream ciilled Tame which runneth between Brwifori 
•* Forge in the pariili of A. in the county of W. and CaJiU Brwn^ 
*< 'wick in the faid parifh of A. in the faid county.'^ Non conftat 
but that, though both the termini are in the county of Jf^, yet 
that the part of the ftream running between them in which the 
defendant fiflied may be in another county, out of the jurtfdi£kioil 
of the convicting magiltxate. Such a circumftance b not unufoal. 
a. It is not ftated that the complaint was made on behalf of the 
oviners of the fifliery or by their confent. In R. v. Cordm {a) 
a conviction for the fi^e offence was quafhed, • becaufe it neither 
appeared to have been made on the complaint of the owner, nor 
that the fad was done without his confent. Here indeed there 
is the allegation that it was done wthout the confent of the owners, 
but it docs not appear to have been done againft their confent ; and as 
the view of the feveral aCts of the 22 & 23 Car. 2.^f. 25./ 7., the 
4 8c $ H^. 8c M. c. 23. / 5.1 and the 5 Geo. 3. r. 14. / 3. was 
to make compenfation to the owner for the private injury by giving 
him the penalty, the information can only be laid before the juftice 
by or on behalf of the owner of the fifhery, which is not fo ftated 
to be in this inftance, and therefore there does not appear to be 
any jurifdidon in the conviCting magiftrate to. take cognizance of 
fuch a complaint by a common informer. By the laft*mentio8ed 

(a) 4 Bmr, a»70. 
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%& tKe owner has an option either to profeciite before a migiftrat^ iSoi^ 
for the penaltjTi or to bring his ad^ion for it, which option will be ; 

taken away if a third perfon may tltSt for him againft his confen^ The Ktvi 
to lay the information before a * magiftrate; 3. The evidence (tate4 ^oiTiuit. 
to prove that the fiOiing was without the confent of the owners # p » ^ 
ought not to have been received, fince no th}r4 petfoii could fwcajr «• ^^^ i 
pofitively to that fa£b. 4. The defendaqt is charged with having 
fiflied hi the river *< with an intent and attempt to take, kill, and 
** deftroy the fiih," &c., and the juAice adjudges him guilty ot tkf 
pfence afore/aid. Now the ftat. of Geo. 3. before mentioned, ofi 
vrbich.the conviction is founded, makes it an oflFence to take, kill^ 
or deftroy fi(h, or to> attempt to do fo. The information therefore 
in defcribing the offence ought to have purfued the words of the 
llatute ; but neither that nor aiiy othet of the (latutes on this fi^b- 
jt€t defcribe the offence as here ftated, and it is left uncertain of 
what offence the defendant is conviQed. R. v. Mallinfin {p)^ 
R* V. Trela'diney ((), and R. v. Salomons (r). 

Batguy contra, after attempting to anfwcr the firfl: objeftion hj 
iaying, that the Court would prefume that the river was in the 
fame county as the two termini mentioned between which i( 
flowed, and which were itated to be in the county of Jf^artuicip 
was proceeding to anfwer the other objefbiohs ; but 

Tbf Court faid| it was not neceffary to enter into the fubfequenjt 
objedions, becaufe the firft was decifive. They could not pre* 
fume that the place where the offence Was committed was within 
the jurifdi£lion of the conviding magiftrate *, but it muft exprefslr 
fo appear. Now it did not folbw that th^ intermediate courfe ot 
the ftream was in the fame county with the two termini mentioned : 
the {z€t was often otherwife. 

Conviction quaflied. 

(#) i Butr* 679. {h) I Term Rip. its.' (() U, 249. 



I a83 3 

The Kme again/i The Inhabitants of IsLiNOTOif. Stturjst, 

reh. fxtu 

*T*WO juftices by an order removed Wiliiam Oakley^ his wife and The ftatot« 
* children, from the parifli of Wejl Walton to the pari(h of 35^««3- 
yiington, both in the county of Norfolk. The fefiions on appeal whicbpro^ 
confirmed the order, fubjeA to the opinion of this Court, on a cafe videt that 
fttting, that the pauper being legally fettled in the parifh of 1/liag^ '^ '**« 
'•«, was rcfident from Micbselnufi 1794 to Michaelmas 1796 in the Jhe^Ta no 
PariOi of Weft Walton^ in a tenement of the yearly value of 8/. perfon wib 
oy an afleffment dated the 25th Auguft 1795, for the relief of the A''"*»'»^ 
poor of the parifli of Weft Walton from the preceding Ladydaj to (ha"g«^ '« 
the following Michaelmas^ the pauper was affeffed in refpe£l of the retciemeBtbjr 
aforcfaid tenement at the rent of 7 /. a-year, and duly paid the faid ^"« "^*** 

«ir.ir -. / i ' / r to any tene- 

affeffment. ^ mentundet 

By the ftat. 35 Geo. 3. r. xoi. / 4. it is ena£ted, ♦« that from »o/. t-year 
•* and after the paffing of this a£t no perfon or perfons whatfoever, J^5«*t'** . 
'* who^fl// come into any parifli, townfliip, or place, fliall gain a rom wbo^* 

«vere in tb« 
pirUh It the tine of the palfing tWaft. 

Vol. L <^ «« fettle- 



taou of 

ItLlNO- 
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» 

tSox. ^* fetlement 111 fuch parifhi &c. hj being charged with and payinft 
* ** his or their (hare towards the public taxes or levies of the faid 

The KiHo w pariO), &c. for and on account or in refpe& of any tenement not 

th??r^bi. ** *^^^"8 of ^h« y^^'ly vaJwc of 10//' 

The queftion for the opinion of the Court was. Whether the 
pauper being refident in the piriOi of Weft Walton previous to the 
22d of Jum 1795 {^^^ ^^y 0° which the faid ^Gt took effed), was 
enabled to gain a fettlement by payment of the (ate which was 
made in the fubfequent month of Auguft as from the preceding 
Lady- day f 

}yood znd Marftf in fupport of the order of SeiBons were (lopped 
by the Court. 

Hulton contra contended (hortly, that the (latute in queftion was 
intended to operate profpe£lively upon thofe oTiIy viYioJbould nme 
into any pari(h after the pajfwg of the qB y but did not preclude the 
gaining of a fettlement by means of rating and paying, even after 
the 2,(X^ by thofe who were inhabitants of the parilh btfore. This 
is to be colle£led from the fpecial wording of the law ; and if the 
Legiflature had intended to make the operation of it general, they 
would have ena£led that no perfon after the palling of the z&fiaB 
gain any fetUement by being charged, &c. But 

Lord Kenyon C.J. faid, it was very clear that the Legiflature 
meant that no perfon (hould gain a (ettlement after the palling of 
tlie zOi by being rated and paying; the words ^\\o Jbaii come into 
any parim mean who Jbait inhabit there. It was intended to make 
an end of this head of fettlement law in future (a). 

Per Curiam, Order of Seflions confirmed [iy 

(tf) The repealing clau(e in the $sGe»* 5. e. toi. adoptrd die ftile of the cnadias liv 
«f the 3 IF*. 3' r. 1 1. /. 6. ** If any peribn wh» Jbatl ttm* to iababit in any town or parili 
** iball be charged wiih and pay hit fhare towards the public taxes or levies of the faid to«o 
** oc parifli, he fliall be adjudged to have a legal fettlemenc in the fame,** &c. The Umt 
conftrut'!ioo cnuft have prevailed on thefe words at the time of p.ffirig th..t aA at in the pre 
feat cai« i otherwife no perfoo previoufly inhabitiog in a parifli c uld have gain d a Urttle- 
inent therein by rating and ptymg, though a new inh«bi ant might have fo done ^ adif* 
tio^ioQ which could not have been within the coniemplation uf the legiGatore. 

{k) There was another cafe in the paper of Th« K^i a^amft "fhe Jakakttamt ^ jSw' 
thorpe with Tkornn in the WeA Riding of the county ot Torkf which iavolrctt the laoe 
queftion and underwent the Utat dtterminatian. 



C»8s3 

Tth. yth. 



The King againji The Inhabitants of St. Helen 

Stoneoate. 



The pauper^ ^ WO juftices by an order removed Thomas Chapman j his wife 
an appren- ' X ^nd family by name» from the pari(h of Ail Saints Peafeholm 
"^^^ to the parifh of St. Helen Stonegate, both in the city of rork. The 
narry.toM felEons ou appeal confirmed the ordcr, fubje£k to the opinion of 
hit mafter j^jg Court Oil the following cafe. 

Chatbcwiili* ^ 

•d to provide and work fbr himfelf. to which the oufler confcntedf and (kid he might do tbt bc/t be cioH 
for hinlelf 5 but nothing wat faid about the indentures^ and they were not in htt delivered up or oa* 
celled ; the paupsr afterwards engaged to work with another mtfter, who told the original maHer tfait be 
bad got the paoper at work, ro which the original mafter anfwered, « I an g M of i^ he wat a M I''* 
** and I covld make nothing of him :'* held this wat not fuch a coofent to the particoltr ftnrice ai voei' 
Matir a ftulancat in tiK pviA when the paupa thn Ufcd widi tin ksMd nafto* 

Tbc 
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The pauper, on the ift of January 1786, was bound apprentice 1801. 
for fcYcn years to 21 Mawman of Tbir/if bricklayer, with the con- 



fent of his brother ^. Cbapmani his father and mother being th^n The Kino 

dead. The pauper continued with ST. Matvman three years and j|jgYJ2!bi 

upwards at Thirflc^ and then ran away. W. Chapman his brother tant" of ^ 

went back with the pauper to Thtrjk to fettle matters between him St.Hkhh 

and his raafttr for refuming the fervice, which could not be effefted \ Va "/,' 

but the pauper was afligned by parol to W. Chapman^ with whom 

he afterwards lodged afa^^ut three years, [except during the abfence 

of a few months with W* Chapman*s confent,] and in the laft two 

years of that time flept in the parifli of St. Helen Stonegate* During 

the time he was with W. Chapman the pauper worked under his 

authority, and generally along with him for feveral mafters, [^» 

Ciapmnn being a journeyman bricklayer during the whole term of 

the indenture]. The pauper's wages were received and applied by 

^. Chapman towards his maintenance, the pauper being bad of 

fight and earning but little ; and among other mafters they worked 

both together for T. Penneyjhn durihg three months, commencing 

from November 1 789. About March 1 792, the pauper being about [ 28<S ] 

to marry applied to IF. Chapman^ and told him he wiflied to work 

and provide for himfeif ; to which W. Chapman confentcd, and 

faid he might do the beft he could for himfeif, and did not aftef-^ 

Wards confider the pauper as his apprentice ; but the indenture was 

neither delivered up nor cancelled, nor any thing faid refpe£ling it« 

In the fame month, and about three quarters of a year before the 

expiration of the term of the apprenticefliip, the pauper applied for 

work to the faid f. Penneyficn^ who employed him in bricklayers* 

work and paid him weekly wages. About a month after he bad fo 

employed the pauper, T, Penneyfion met with W. Chapman and told 

him he had got his brother at work, to which W. Chapman replied, 

^^ I am glad of it ; he was a bad lad, and I could make nothing of 

** him.** The pauper continued to work with S*. Penneyflon for 

five months after this converfation, and during the laft three months 

of that time flept in the pariih of St. John Delpiie in York,' which 

it was contended on the part of the appellants difcharged the prior 

fettlement (if any) in St. Helen Stonegate. The indenture was not 

given up by W. Chapman to the pauper till after the tim& expired^ 

and i^s produced uncancelled at the hearing of this appeal. 

Holroydy in fupport of the order of SeflTions, relied on the cafe of 
Rex V. Crediton (a) as in point. There the mafter 'having before 
told his apprentice that he had no further employment for hiiti, and 
he might go where he pleafed, was afterwards informed by the ap* 
prentice that he was going to one TJnierbilly to which he anfwercd 
that the apprentice might go there or where he pleafed ; and tfiis 
was deemed not to be fuch a particular confent as would enable [^8)2 
the apprentice to gain a fettlement by ferving Underhill. This was 
a mere indifcriminate leave to fervc whom the pauper pleafed, 
which is not fufficient in thefc cafes. In Rex v. Sandfbrd{b) it was 
fiid there muft be an ezprefs confent of the mafter to the particular 
fr^icci and that a mere recommendation was not Xiifficieot ; an4 

(tf) Antf, i^^ (k) 1 7trm Rtp, %%u 

Qji that 
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t got . ^^at wh^re the parties afled under an idea that the indentures HvK 
at an end^ although they were not in hQ delivered up orcanceUedi 



The Kino ^o fettlement could be gBitied as an ap()renkice under them. 

aiainft Latv coutr^ faid, that the confent given here was fufficient 

^ unt^of '" ^*5n *c cafes decided. In Rex t. Bradninch^ T. 1 1 Geo. 3. (a), 

St. Helen the mafter telling the pauper^ that he thought the place he was hi 

Stonk* t good place for him, and that he hoped he would continue in k) 

«ATt. ^^^ holden a fufficient aflent to the particular fervice ; and fo in 

Rex T. St. Mary Lambeth (^), the giving a charaQer of the ap* 

prentice to one who applied, thougn the maiter had before told 

her that (he was no longer his apprentice, and that ihe might ga 

and look oiit for another places bu: had noc.deiivcred up or can* 

celled the indentures. 

The Court faid, that this cafe was goremed hj the dccifion ift 
Rex T. Crediton, which was exprefs) j in point. 

Order of Seffions confirmed* 

^t^^f The Kino agalnjl The Fartfli of Edikotok. 

A cottage TPWO jufticcs by, an ofdcr removed JVilliam Bailey^ together with 
leafed for 99 ^ his Wife and children, by name, from the paii(h c^ Edixgton 
1^^\M^' to the pariOi of Vrchfont, both in the county ot Wilts. The fcf- 
livei, par- CouSf on appeal, quaflied the order, fubje^ to the opinion of this 
chafed by the -Court on thc foUowing cafe : Martha Merrit fpinfter being in pof- 
tlSf^fore ^^®^° ^f * cottage in Edington^ which had been granted to one 
mmiage, Clement Whiting by leafe (or a term of 99 years originally deter* 
wat in the miuable on three lives, of whom one only was living, purchafed a 
beTfi^huf- ^'cverfionary intereft in the cottage for a further terra of 99 yean 
band coo- to commcnce at the determination of the firft term, but deter* 
^y«* *>y minable with thc lives of herfelf and her brother H. Merriti ; and 
tra^in*^ a Icafc in reveriion was accordingly made to htr. Martha having 
trufi that he married one William Darlings by indenture of the 7th of Ji^ 
Aootdbyfiie j^^g^ niadc between W. and M. Darling of the one part, and J. 
fiifc^joT** Prrre of Edington of the other, after reciting thc faid leafe, and tlut 
(for the be. W. Darling was indebted to the officers of Edington in loA and 
^^flil^^* upwards for monies paid, laid out« and expended in the mainte- 
Irhom the nance of Martha the wife, and the children of the (aid W. Darlh^^ 
ftmily had and that it was agreed to make a fecurity of the faid premifes to 
fdkfS'^r ^^'^^ ** * tr^ttftec for thc pariihioners for the payment of the (aid 
thatamoant) lo/. and intereft; it was witnefTed that IFor fecuring the loA and 
intereft and intereft the (aid W. and M. Darfing^ for the conliderations therein 
^^f*^ mentioned, did a(Egn to Price the cottage and premifes, in tnift 
ncnt^the that Price (hould by fale or mortgage of the faid premifes and I9 
*Me« In the receipt of the rents and profits thereof, or by fome or one cf 
M^^th^ tho(e ways [>'9land means, raife the faid lo/. and intereft tbei€<^ 
wemliet. together with fuch cofts and charges as (hould attend naifiog the 

The parties 

always continMd in poffefioo ; and h did not tppetr whether the money m€it ever paM | or trhit M 
the value of tbfc cottage. Held that on the drath of the firft hoihandi the paaper who married the «h 
^ir gauMd 1 fctttenmt by tcfidmg fiwty dayi larthc eoct^ of whiclUbe had vetiii^cd tbefQflcfioa. 

fame^ 
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£une, and after payment of the faid fum Pf lo/. and fuch cods and i8os, 
(charges as aforefaid in truft to re-affign the faid premifes to the 9 

faid Jf^. and M. Darling or one of them, or fuch other perfon as Tbe Kiico 
fliould be entitled ro the premifes, or fuch parts thereof as fliould .rh^/i^bi- 
oot be fold> applied, or otherwife difpofed of. W. Darling 6\tA tantiof 
leaving Martha his widow, who afterwards married the pauper, Edimgtok. 
then fettled in Urchfont. Martha and her firft hufband in his life* 
time, [and after his death and her fecond marriage, and alfo after 
the death of the furviving life named in the (irft leafe, (he with the 
pauper her fecond huiband, for the fpace of four years] continued 
10 the occupation of the cottage and premifes to the time of her 
death, and the pauper continued to pay the lord his quit-rent dur^^ 
log his pofleiHon *, and at difierent times repaired the premifes, but 
particularly at one time expended the fum of eighteen (hillings; but 
it did not appear whether the lord had any knowledge of the affign* 
-ment. The feflions decided that there was an equitable eftate ia 
the faid cottage in Martha the wife of the pauper Wm. Bailey at 
tbe time of their marriage, and that by reafon thereof, and by theit 
fubfequent refidence thereon for more than 40 dayS| the pauper 
gained a fettlement in Edingfon. 

Lens Serjt; and Cajherd in fupport of the order of (effions. Con- 
iideriog that the- conveyance to Price was made fo long ago aa 
twenty- five years, that the truf^ee never entered upon the pofief- 
fion, and that nothing was done upon it, but that the parties con- 
tinued to enjoy the premifes in the fame manner as before, and [ ^9^ X 
that they had a right to do fo till the truftee thought proper to 
turn them out \ there was at lead a pofleflbry right remaining in 
them which was never devt&ed. After fuch a length of time, it 
would not now be competent to the truftee to make an entry : for 
the object of the trud has failed, and cannot now be executed ; as 
the clafs of perfons to whom payment muft now be made are alto- 
gether changed by lapfe of time from thofe for vvhofe benefit the 
truft was created. But at any rate, as the truft was created for a 
particular purpofe to fecur^ the payment of 10/. to the pariQi, the 
reverfionary intereft after that purpofe was anfwered, although die 
prefent legal eftate were in the truftee, would be fufficient to confer 
the fettlement. The value indeed of the property is not ftated, but 
in all probability it muft have exceeded i o/. ) and after fo many years 
it muft now be prefumed that the debt was fatisfied, and confe*^ 
quently the truftee became feifed for the fole ufe of the parties 
iE:onveying, or that he had re-afligned to them in virtue of the claufe 
in the conveyance. And the conclufion drawn by the fefliona 
ifhews that in their opinion there was a refulting reverfionary in* 
tereft : and that is alfo to be colle^ed from the laft claufe in the * 
deed. Nor b the amount of the purchafe*money material, being 
inade by the wife before marriage^ and the bufbapd coming to it by 
Bi£l of lav(«)t It may be argued that this being originally a 
chattel intereft in the wife, it pafied to the firft hufl>and on the 
marriage, and that (he could not convey afterwards to a fecond 

♦ It was faid at the bar that the intereft ba^ Hncc dctenniocd* 
\fi) il» Vf Jim0lt9tf» Burr, S. C. 566* 

f^3 buiband. 
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' 1 80 1 • hufband. [Lord Kenyan faid^ there was no pretence for fuch an ob- 
je<Slion.] At any rate there was a fufficient intereit in the hufband 



The Kino to gain a fettlement by the refidence on the property, which he 

Ti^^rahlbi- »^»a"y *^c'** »"» * "g^^ of his wife. In R. ▼. Offchurch{a) a hof- 
tantsof " band was deemed to gain a fettlement by refiding on an cfta^e 

BuiKGTow. veiled in truftees for the feparate ufe of the wife. In Roper v. 

*k 291 ] RatcJtffe{b)^ where lands were dcrifed to be fold in trua firft to 
pay debts and legacies, and then to pay the furplus to J* S. a pa« 
pill ; he was holden incapable to take under fuch devife by virtue 
of the ftat. 1 1 & 1 1 ^. 3. r. 4., inaTmuch as it was a ptofit arifing 
out of land, and the devifee by laying down the money might 
prevent the falc. So in R. v. Wiv€lingbam{c) refidence for forty 
days on a property fo devifed by one who was entitled to a (hare 
of the furplus when fold was holden to confer a fettlement. And 
the fame point was ruled in R. v. Rutland {d). The only cafe 
which can be cited on the other fide which ;ippears at firft fight 
to bear againfl. this, is R. v. St. Micljaets^ *Bath (^). There the 
pauper had conveyed to truftees to pay debts ; but it exprefsly ap- 
peared that there wts no refidue, the value of the property not be* 
ing fufficient to difcharge the debts. Befides, there the trudees 
had entered into pofleffion, and the pauper afterwards got into 
pofiefEon again by fraud. But it was clearly admitted that a 
mortgagor continuing in pofleffion with the afTent of the mortgagee 
bad fuch an equitable intereft as would gain him a fettlement. 

yriy/ and Read contr^ admitted that an equitable intereft ia 
property on which the owner refides was in fome cafes fufficient 
to confer a fettlement ; but infifted that in this cafe the whole in* 
tereft was out of the pauper's wife. The pariDi' having relievc4 

r?92] the firft. hufband's family were entitled to take pofTeffion of the 
pioperry, and the conveyance was made for the purpofe of reim- 
burfing them by a fale of it. It was uncertain whether there 
would be any refidue ; and therefore it falls dire£tly within the 
cafe of 8t. MkhaeVs^ Bath. Lord Mamfield there faid, the pauper 
bad only a chance of a rejidue^ and hnd no right to continus a moment iti 
poffeffion* It b true that fraud was an ingredient in the cafe ; but 
it was not exprefsly found, and the judgment of the Coqrt was 
not grounded upon it. Here it is uncertain whether there will be 
any furplus after payment of the original debt, intereft, and cofts) 
and in order to confer a fettlement by refidence on a perfon'fi 
own eftate, he'muft at the time have fome certain intereft in it 
either legal or equitable. In R. t. Offchurch^ the ceftui que truft 
had a right to refide on the eftate. But a next of kin, however 
great his expeA^ncies, cannot gain a fettlement by refidence oa 
the property till he has fixed his right by taking out letters of ad- 
roiniftration {f) \ neither can a woman communicate a fettlement 
to her fecond huiband in right of her dower of the firft, until it is 
mlfigned (^ }. The property here being a fingle cottage, there cooU 

K (tf) 3 *termRM^ 114. (^) % P. TKm* $. ^ Mod, 167. l8r« 

(r) DottgL 767. (</) J^urr, S. C. 793. (♦) />MxA 63O. and CaU. ffO. 

( /) S.utb Sydenham w, Lamtrtm^ Set. & Rem. loj. % Confl. <>2f. A. T> ^tdwarttf^ 

^yrr. S. C. 109. and R, ?. LviveJ'wellt lb, 436. S« P* 
(^) U. 7. fsi-^JwUkf Btfrr. S, C 7S3. 

be 
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be DO furplus of land after the fale; which was not the cafe.in i8oi. 
J?. T Wivelmgham. The objeft of the conveyance was for the 



fale of the wh9le^ and not for any partial purpofe. The cafe of TheKiKo 
St, MichaePs Bath is therefore cxprcfsly in point. The continued xh?i''h*h* 
reHdence of the parties here was permitted out of charity till an xzu\% of * 
opportunity offered of felling the property. In R. v. Cathertng^ Ediwotok. 
t9n{a)^ where a mortgagor who had been out of poflcflion was 1^93 3 
afterwards permitted by the mortgagee to inhabit one of feveral 
boufes mortgaged in order to overlook fome repairs^ the Court 
held fuch a reGdence not fufficient for the purpofe of a fettlement| 
faying that the party had neither jus in re nor ad rem. 

Lord Kenton C. J. Some points of this cafe are very clear. 
Generally fpeaking in the cafe of a purchafe, if the value be under 
30/. no fettlemcnt can be gained by virtue of it ; that is^ where it 
comes to the party by his own zQ. i but if it come to him by ope^ 
ration of law th^ value is not material. That is the cafe here ; for 
the purchafe was made by the wife before the coverture, and it 
came to the hufband upon his marriage by a£^ of law | and he 
might even during the coverture have fold it without the aflent of 
his wife. But the objc£lion now made is, that this was not fuch 
an intereft in the hufband as was fufficient to enable him to gain 
a fettlement by reGdence on the property, on account of the ante- 
cedent conveyance to Price the truftee. But what was that con- 
veyance ? It was for the purpofe of fccuring the repayment of a 
fum of money expended by the parifh for the ufe of the man*s 
family. Lord Mansfield^ in the cafe of St. MicbaeFs Bath, faid, it 
was an affront to common fenfe to fay that a mortgagor has no 
intereft jn the mortgaged premifes. The law recognifes his in- 
tereft : in the cafe of a freehold, he has a right to vote for members 
of parliament. Now the conveyance in queftion is equivalent to 
a mortgage, and no more. ConGder what in (IriAnefs is the iii* 
tereft of a mortgagor \ after the ufual time given for the payment 
}s expired ; the eftate becomes abfolute in the mortgagee at law : 
but neither the courts of law or equity lofe Gght of what the par- 
ses intended. In mortgage deeds there is fometimes introduced a C 294 ] 
<claufe that the mortgagee may repay himfelf by fale of the mort- 
gaged premifes without the concurrence of the mortgagor : but a 
court of equity would 1 believe, control the exercife of that power. 
I am fure they would control it in an inftance like tl>e prefent 
upon payment pf what w9s due. The truftee in fuch a cafe would 
be bound to execute a reconveyance : and here there is an exprefs 
daufe to that purpofe* Virtually therefore this is no more than a 
mortgage, and muft be governed by the fame rules. With refpe£l 
tp the cafe of St. AfUhaepi^ Batb^ principally relied on, it is very 
plain that the greateft ftrefs was laid on the circumftance of the 
pauper's pofieflion having been obtained by fraud. After touching 
upon the intereft which he had in the premifes conveyed, Lord 
Mansfield fays at the end of the cafe, « there is ftill another and 
^ a ftronger ground in thb cafe ; for the pofieffion was obtained 
^ by fraud.'' Now if the other point had been deari he would 

0^4 pot 
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i8oi. ii6t hate ufed Aich an exprefliont Here the poflefli6ti was not 
fraudulent i and therefore 1 am of opinion that the fecond huf- 



The ktif« band, thepaupet, gained a fcttlcment by his refidence on thiseftatC| 
. ^«^ , Ivhich came to Uin by operation of law on his marriage, 

UDu'of'" ORost ]• I cannot di(lingui(h this from the cafe of a mort- 
^MHGToif, g^ge* The purpofe of the conveyance was to fccure the tnoney. 
The parties interefted continued afterwards in pofitriTion : thi 
{>aupef paid the quit rents and repaired the premifest Now what 
inore could a mortgagor in poflcfTion do i In the cafe of Si. Mi^ 
tbaePi, Baib% another reafon is given for the judgment tlian What 
is now relied on : the poficflion there Was fraudulently obtained 
by the pauper : it was exprefsly found to be againft the confent of 
[ 295 ] the truftees who had before taken to the pofleflion, Whereas 
here the pauper always continued in quiet pofleflion of the pre* 
mift^* 

LawrencBi J. The principal argument againft the fettlement 
itt up lA this cafe is grounded on a dictum in the cafe of &t. Mi- 
ihoiFsf Satb, in the Srft part of the opinion delivered by Lord 
Mansfield 9 without which there is no pretence for the obje£lioot 
r or it cahnot be difputed that a conveyance to a truftcc in truft 
by fare, or mortgage, and receipt of the rents and profits to raife 
io/.| is rtieirely a fecurity for that fum : and it is plaiti that the 
parties themfelves fo confidered it, by providing for a re*affignment 
of all or fo much as fhould not be fold, applied, or othetwife dit 
pofed of. Now in that cafe Lord ManrfUid begins by faying that 
which is decifive as applied to this, ** If the eftate on Which a 
^ pauper refides Ufulftahtially his property, that is fufficitnt, vfbat* 
^* fwr fbrms pf conveyance thcte may be :'* and therefore, he fays, 
that a mortgagor in poAeflion gains a fettlement, ^< becaufb the 
^ ndortgagee notwithftanding the form has but a chattel, and the 
<< tndrtgage is only a (bciirity ." If then ' the objeft bb merely to 
ibcure money, whether the conveyance be in the fortn 6f a truA 
like the preient, 6t of a mortgage, it is in fubftance the fame 
thing. 

Lk Blanc J, I am opinion that the pauper gahied a fettlement 
by refiding on this eftate, in which he had an equitable ititereft \ 
bnd i ^onfider that the aiTignment to the truftee Was Uo mote diaft 
^ fecurity for fo much money, According to what Was faid bt 
Lord Mansfield in the cafe of Si. Michdefs, Baib^ the Cbon WiO 
[ %q6 ] ttot Ibok to the mete form of the bbnveyabce, but will confideir 
^hat the parties really meai^t by it. Then If this were fubftantially 
^ hiortgage, as I think it was, it is clear that the pauper gained 1^ 
(etttement by rtfid}^ pp tl^c |)reniife8. 

Order pf Seip6qs ^^in^edi 
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The Kino a^iri/l The Inhabitants of Dorstoke. fST/S^! 

•pWO juftices by an order removed Manfell Powell^ together WhiU the 
* with hi« wife and children, by name^ from the parifti of Dor^ ^^^U^' 
fane to the parifh of Blahmrrt^ both in the county of Hereford* the pmfk 
The feOions, on appeal, quaflied the order, fubje£i to the opinion ofB. a (reo" 
of this Court on the following cafe : The pauper M. Powell, ^^f^^^^ 
^▼ing gained a previous fcttlement at Madley, went, prior to hit wife and 
November 1778, to refide with his wife and family in Blakemere herEfteriae 
upon z tenement which he rented there at 1/. 15/. per annum, -^^I^J^ 
On the 14th of the fame November, and whilft the pauper refided pariib, and 
at Blakemere, T. Matthews died inteflate feifed of a freehold houfc in amontk 
and lands in Blakemere, which defcended to the pauper's wife and ^^^ 

her two fillers as coparceners, being the grandchildren and co- his wife coa- 
hcirs of the faid T. M. On the 14th of December then next the ^^^^^^^ 
pauper entered into the folbwing agreement to fell his wife's ^^^^ ^„( 
(hare of the houfe and lands to John Delahay, hufband of one of the convej- 
her fitters : «♦ An agreement made between John and Mary De* "^ ^" "^^ 
« labaf of Blakemere in the county of Hereford of the one part, and \^^^^ }^^ 
*< Manfell and Ann Powell of the faid pariih of the fecond part, more thaa 
«« and HTm, zn^ Mary Crijlefor of Tiberton in the faid county of Jj|24dJ 
" the ♦ third part, witnefieth, that tte faid parties have agreed and \^^ ^ 



accni* 



*< firmly bound themfelves in the fum of 20/. which money is to ed ^ heU 
w be forfeited if either of the parties do not ftand to the valu^ition ^'^^^P***' 
^* of the tenement and lands now in the pofleflion of Mr. Wm. fh^^ fet* 
^* l^ad and John Delahay, which land is to be valued by two or Ued io B.^ 
•» three men according to their valuation upon oath if required. '^^^^"fJ^lJg 
<* If itis not all freehold, then it mutt be an sibatement in the faid ^w ^he ume 
^ price % or if it (hould be more land, then it mud be valued ac- wu in the 
«< cording to the price. The ourchafc^ money is 84/., the pur- ^^j^^ 
^^ chafor to pay the expence of the writing. I bind myfelf to pay the «r ^g^ \ 
^ money at Candlemas next if there is a good title made." Signed 
by the pauper, his wife, and the other parties. After the agreement 
was figned the referees valued the pauper's wife's (hare of the pre- 
mifes at 28/. The deeds not being ready by the ad ol February the 
pauper complained, and Mr. Elliott, ageat for John Delahay, offered 
to pay him three months' rent for his wife's (hare of the premifes 
if required ; but the pauper did not require it. The deeds were 
executed and the money paid the latter end of faid February or 
beginning of March 1779. From the 14th of November 1778, 
when the gtandfather died, to the execution of the deeds in the 
htter end of February or March following, the pauper refided in 
the tenement he rented at Blakemere, but did not occupy any part 
of the tenement which defcended to his wife and her fitters. The 
houfe and garden were in the occupation of the faid John Delahay 
and his wife, one of the coparceners, and the reft of the land 
was occupied by one Mead, who bad been tenant to the grand* 
fsitber, 

Pari 
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1801. Pari was to have argued in fupport of the order of fefbons, and 
Williams Scrjt. contra ; but the former admitted, that after the 



The King rcccnt deciGon of the Court in the cafe of Houghton Le Spring (a), 

Th?ir'h'b- ^^ ^^^^^ not contend that the pauper might not gain a fettlemcnt 

ttnttof ' ^y *^fi^»ng in the fame pari(h in which he had an eftate of freehold 

DotsTom. in right of his wife, ahhough in the occtipation of another. But 

he fuggeded a diftin£tion between this cafe and that ; that here 

the title accrued on the 14th of November^ and within Icfs than 

forty days, viz. on the 14th of December^ the pauper bound himfeif 

to convey away the property. 

Thi Court however faid, that the contract was executory, and 
the conveyance was not a^ually executed till long after the forty 
days were expired, till when the title remained in the pauper, and 
confequently he gained a fettiement in Blakemere. 

Order of Seflions qualbed« 

(«) Ante, «47. 



^r^h! Th^ King againfl Bantams and Others. 

A certiorari \ N indi£lment was found at the quarter feflions of the peace 
h'Taml^*" ^^^ ^^^ county of Buckingham^ holden at JyUJbury On the 15* 
irotnthefcr- January iSoi, againft the defendar)ts for a riot and aflault. And 
£oi}$ may be at the f.tme feifions the attorney for the profecutrix delivered to 
fte**ro"f-cV. th^^^"fc ^f th« peace a [199] writ of certiorari {a) iflucd out of this 
tor, without court, and bearing tefte the 28th of November lafl {b)^ for removing 
gHing the the faid indiAment into this court ; which writ was afterwards 
-i^*^^^*^** handed up to the chairman, and was feen by him and other ma- 
required by giurates on the bciich. No return however was made to the wnt, 
the ftat. nor any notice taken of it by the Court .r). On the firft day of 
Pi?7- <*. ^^'^ ^ttm the profecutrix took out the ufual fide-bar rule upon the 
in the cafe judices to return the writ of certiorari, which they were dire^cd 
of remofing to do within fix days next after notice of the rule to be given to 
•<^ions^' the juftices, or one of them, and alfo to the clerk of the peace or 
«}udg* his deputy. Whereupon a rule was obtained on a former day in 
^ "^"H<>'^ this term on the part, of the defendants, calling upon the pro- 
<«ochf^^ fecutrix to fhew caufe whv this fide*bar rule (hould not be dif* 
«< (fumnu* charged with colls to be paid by the profecutrix to the ckrk of the 
f! 'i2i'^'^>* peace ; upon an affidavit ^bating, that after the finding of the bill 
ThecfTeaof^' indi£iment at the time abovementioned, a writ of certiorari, 
fuch writ is tcftcd the 28th of November laft^ was found upon the table of die 

to remove all 

pKCeedinfs of the natore defaibed therein trhich hare taken plKe between the tcOe uid return* a]t(i0iigh 
the oroceedingt originated after the tefte. The mafiftrates below are bquni* to obey the wsit after pro- 
duAion of it and notice to them in h€k of fnch produdion when fitting in their judicial cnpacit]^} and 
alter that aU h»rther piocrediogs bcfoft ibem on the maucr are erroneoiu. 

(#) The writ rans in this form : ** Gtrgi the thirds &c. To the keepen of onr peace, Ac. 
<* we being willing for certain rcafuna that all and fingular indi^ments of whaifoevcr riots, 
«< ^ITaalta, and ooiifdeiQcanort whrreof B, and tw6 others are on the profecution of A, H% 
<« indiSied before yoa, as is fald, be determined before ns, and not etfewhere, do command^ 
M &c that you, d^ fend under your (eals, Ac. be/bfc ua on, Ito. all and lingular the iaid 
«« indi^mcntj,'* dec 

{h) The writ was in* hCt food oot on the 1 5th of Jtmutry, 

\e) It was tared at the bar, that the next day the uial was called on and the d d tsds nt S 
a(^uk(td for want of proTcvUtJon ; but thi> did not appear in the affidaritt. 

courti 
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court, but by whom placed th«re was not known; but that the i8oi.' 
pradice had always been to deliver fuch writs to the chairman, or 



one of the juftices attendinf? in court. That none of the juftices The Kiito 
of the peace * had received fix days* previous notice in writing, nor ^ *r^"!^ 
any other notice of the ifluing of the certiorari, as required by md Othm. 
ftat. i3<7fo.2. r^. 18.715. The affidavits in anfwer fwore pofi- •[300J 
lively to the delivery of the writ by the attorney for the profe- 
Ctttrix to the clerk of the peace, by whom it was handed up to the 
magift rates. , 

Black/lone^ in fupport of the rule (d), contended, i^, that the 
writ of certiorari had iflued irregularly, none of the magiftrates to 
whoai it is dire£ied having had fix days* notice of the ifTuing of it^ 
purfoant to the ftat. 13 Gee. 2. r. 18. By the prior ftat. of the 
5 & 6 W. & M. c. II. and 8 & 9 ^F*. 3. c. 33. certain reftraints 
were laid on defendants fuing out writs of certiorari to remove 
proceedings againft them. This was followed up by the ftat. 
5 Geo, 2. r. 19. providing generally that no certiorari (bould iOTue 
for remoTing any judgment or order of the feflions on appeal^ 
onlefs the. party profecuting fuch writ fiiall give a recognizance to 
profecute it with eflfe(9, and to pay the cofts in cafe the judgment 
or order (hould be affirmed. Thc^n follows the a£l in queftion of 
the 13 Gee. 2. c. 18. which ena£l8, (/ 5.) << that no certiorari (hall 
*< be granted to remove any convidion, judgment, order, or other ^ 
^* proceedings \uA or made by or before any juftice or juftices of 
^< the peace, 8ec. or by the feffions, 8c c. unlefs fuch certiorari be 
'< applied for within fix calendar months next after fuch conviftion^ 
U &c. or other proceedsngs^ and unlefs it be duly provtd upon oath 
** that the faid party fuing forth the fame hath given ^x days* notice 
'* thereof in writing to the juftice or juftices, or to two of them, 
^ &c. by and before whom fuch convidion, 8cc. or other proceeding [ ^oi 1 
^** (hall be fo had or made j to the end that fuch juftice or juftices, 
^ or the parties therein concerned, may fiiew caufe, if they think 
^ fit, againft the ifluing or granting fuch certiorari." The mif- 
chiefs which occafioned this a£l are ftated in the preamble to be 
the vexatious delays and expence occafioned by the fuing out writs of 
certiorari for the removal of fuch conviflions, judgments, orders,^ 
and other proceedings before the magiftrates below ; thefe apply 
as wen to the cafe of profecutors as of defendants, and the worda 
of the enadliog part are comprehenGve enough to include both. 
Then the rule of law applies, that remedial laws are fo to be con- 
-ftrued as to reprefs the mifchief and advance the remedy. 3 Rep. 7. 
Id the cafe ^of The King v. The Juftices of GlariiorganJbire (b) it 
was holden, that the notice required by the ftatute muft be ftridly 
obferved before any application for a certiorari for removing pro* 
ceedii^s before juftices ; and no diftin^^ion was taken whether it 
were to remove an indiAment on any fummary proceeding, or 
whether it were applied for on behalf of the defendant or the pro- 
iicctttor. There is a diftindion in this refpe& between tho cafe of 
ihc king and that of a private. profecutors the Court arc bound 

(«) The order Ui which cooniel woe heard upoo fliewiog au(e it hi^t re? erfed for tht 
^ of 1 better arraafement of the objedioM aad aafwert. * 
(*) 5 r«rai Rip. 179, 

of 
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180 1, of right to award it at the inftance of the king(«); but that it 
confined to cafes where the crown is the real profecutor: but to 



The Kino the latter cafe it only iffues if no fufficient caufe be (hewn againft 

Battams ** (^J* ^^^* '^^^ ^"^ ^'^ ^^^^ before the indiAment was pre- 
via ocben. fcrred, and confequently could not operate to remore that whidi 
had no exiftence at the time. 3^/jr, But fuppofing the writ pro* 
perly iflTued^ it was not regularly delivered to the jufttces fo as to 
C 30a ] oind them to obey it. It ought to be delirered and andieni* 
ticated by the party, on whofe behalf it is ifltted> to one of the 
juftices to whom it is dire^ed. 

Lord Kenyon C. J. here obfenred, that if the certiorari wcie 
produced in court and came to their knowledge, it could not 
admit of an argument whether or not it fhould be obeyed. No 
doubt the Court were bound to yield obedience to it, and all fiib* 
fequent proceedings upon the matter were yoid. Here it wit 
fworn th^t the writ was handed up to the bench and (een by 
feveral of the magi(lrates» which is fufficitnt notice. And this 
Court would not lay down rules for regulating the manner in 
V which the writ (hould be dctiTered to the juftices below. 

GarroWf Marryat^ and Bejl (hewed caufe againft the rule, ijt^ 
The a£l of the 13 do. 2. c. 18. does not relate to in£3mtuU^ bat 
merely to fummary proceedings before magiftrates : the words ar^ 
*< convi£lionS| judgments, orders, and otbtr proceedings** The lati- 
ter muft mean other fummary proceedings like thofc^ before enu^ 
merated. They could not be intended of indi£tments and pre^ 
fentments ; for, as to fuch« other enprefs provifions are made in re>» 
iftOt of removing them by certiorari by the ftatute 8iei> )F. j. 
r. 33. Neither can an indictment be fo removed zttar judgment^ 
which is one of the terms ufed in the a£l of the 1 3 Geo. 2. i but it can 
then only be removed by writ of error ; therefore it can only vclaie 
to fuch fummary proceedings as may be removed by certiorari after 
judgment. Alfo, by the conftant pradiice of the Crown Office 
ever fitice the pafline of die aA, upon -application for a certiorari 
to remove a ** convidion, judgment, or order^ of any juftices of 
peace on behalf of a perfon againft whom (uch proceedings were 
[ 3^3 ] ^^^> ^^ days' previous notice has been given to the magUlratesi 
but never m the inftance of a certiorari to remove an indtdment. 
Nor is it practicable in the latter cafe ; for none of the juftices 
have any knowledge of an indiQment till at comes before them 
for trial, and then it would be too late to apply fcrr n certiorari. 
Aud even in the cafes of '< convictions, judmeBCs, and orders,*^ 
it has not been confidered nectflary to give £ich notice under die 
ftatute where the certiorari was applied fot at the inftance of the 
profecutor. For where the certiorari has even been taken away by 
the exprefs words of an a& of parliament, if the objefi of the aft 
have appeared to be (as in this inftanoe) to pvevcnt vexation and 
unneceflary delay, the Court has decided that it only aieant to 4o^ 
prive the defendants of the writ, and not to take it away fipaiia d» 
profecutorsi as in Rex t. Davies and tiiheri{c)^ upon tm 



(«) % iUwL eL S7./. s;. {$) JU V* Lnois, 4 Bttrr. a456--S. 

((1 5 Ttrm M^. 6a6. 
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dm of the ftat. 25 Geo. 2. c. 36./. icJ. ; and Rex r. Tie InhabiUnts i8oi. 
tf the County of Cumberland {a)f on the con(lrtt£lion of the ftat. 



xAnn.c. i%.f.^. Where indeed a defendant applies for a cer- TheKmo 
tbrari to remove an indi£lment, he muft ftace fome fpecial ground •z**^^ 
hf affidavit to induce the Court or a Judge to grant the writ(*). ,^J^Ji^ 
There iano foundation for the diftindion contended for between* 
die crown and a private profecutor ; as was determined in the cafe 
of i£*T« The Inhabitant^ (f Bodenham{c). At any rate the prefent 
role cannot be fupponed; for if the writ improperlv iifued it [3043 
may be quaflied \ yet fo long as it is in force it mud oe obeyed, 
and the grounds of ifluing it cannot be difputed by the feflions. 
1. As to the tefte of the writ being prior to the finding of the in- 
diAment, it is the conftant praClice, and forms no objedion to its 
operation. The tStOt of it is to remove all proceedings of the na- 
ture fpeciGed between the tefte and the date of (he return. Cafe 
^i Adrian Lampereve^ and others^ i Ventr. 60. i Rol, Abr. 395. cites 
Ckenef% cztt. 2 Hawk. c. 27./ 78. Cr(^s v. ^rnith and others^ 
I Zatk. 148. 2 Ld. Ra%m. 838. Ibid. 1305. Regina v. Wbite^ i %alk. 
150. Fit%%mllianf% cafe, Cro. Eiiz. 915. Telv. 32. and R* v. Spelman^ 
I Kib* 93* After the delivery of the certiorari all the fubfequent 
pocee^ngs in the court below were erroneous. 2 Hawk. r. 27./ 64. 
Lord Ebnton C. J. The words of the ftat. 13 Geo. 2. c. 18. do 
not £Bem to me to affed the prefent cafe. It begins with enume- 
rating proceedings of a lower denomination than indiSmentSj fuch 
as ^* conviAionSt judgments^ and orders" by juftices of the peace ; 
then the words *^ other proceedings" muft mean proceedings be* 
fore them ejufdem genens with tnofe before mentioned, namely, 
fammary proceedings ; and to fuch only it appears on perufal of [ 305 ] 
ihead that other provifions of it apply. His Lordfliip then re- 
ferred to die cafe of The King v. Farewell (</), (which he read 
from a MS. note of the late Mr. Mafterman of the Crown Office.) 
A certiorari having tflued at the inftaace of the profecutor to re-» 
nbve an indidment for a nufance in a highway from the quarter 
feflions, without an affidavit that the right of repair would come in 
queftion purfuant to the ftat. 5 & 6 ^. & M. c. 1 1. or any recog- 
nizance given according to that or former ftatutes ; it was moved 
m HiL 1 7 Geo. 2. that the certiorari Ihould be quaflied : The; cafe 
was afterwards debated in Rafter^ 17 Gro. 2. by fome of the ableft 
Wn at the bar ; and Lord C.J. Lee^ t^o was a judge of the greatcft 

(<) ^ Ttrm Rt^, 194. (^) Vide It. ir. LtvAs gnd Otbert, 4 Bvr. ^456. 

(0 Cpm, 78. In toother refped^ howerer, t diftinOion prevails in the praoice of the 

Cmro Office between the cafe of the crown and that of a prWate perfon. Though a llatutt 

^'^ away the certiorari from a deie&daot» or he cannot have it without laying (pedal 

V*^ by affidavit before tlie Court, vet the crown, if the defendant be one of iti officers, 

^ if for any other reafon it take up tut defence, may have a certiorari in the name of the 

^^^cndanty without laying any fpecial ground. Thus in the two cafes alluded 10 by Lord 

j^y Mi in 4 Burr. 14^%,^ hfa lofdlUpt when Attorney- Genenl, obuined the «vrit; 

^|*«gh a private individual would not have been entitled to It. Alfo in the cafe of Rue r. 

7^'^^t if. a6 Gf. 3., the Court granted the Attorney-General a certiorari to remove a re« 

^ «f conviaioo after fix months, although the ftat. 5 G». %. c. 19. expreftly direct that 

^ certiomi fhall be applied for within that time. And in Rtn v. Stmimard, 4 T<rti Rifi 

^* the fame thing was done at the ioflance of the Attorney-General applying for the de^ 

^l^'^M Although no fpecial ground were laid before the Court by affidavit, at it requited ia 
•tner cafes* 

V) Vide % Strot %i^* 1109. 

caution. 
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1 80 1, cautioiii enlarged the rule in order to look into the feveral aSs of' 
parliament} but obferved at the timfy *< that he had never known ao 



The King <« inftance where an affidavit in fuch a cafe was ever made by or ci- 

BA?TAiit ** pc^c^ f''<^"^ * profecutor, or any recognizance ever entered into:*' 

tt4 Oihen. and that it would make great confuGon in the Crown Office to 

overturn the proceedings in fo many cafes of that fort as had occurred. 

Mr. Juftice ChappU alfo faid, '* that the legiflature by thofe ads of 

<* parliament never intended to lay profecutors under any hard- 

<* (hips or difficulties." And it appears that Ultimately the cer* 

tiorari was deemed to have been properly ilTued. It is true the 

decifion there was not upon the particular (latute in queflion, but 

it was made upon a general review of the fubje6) ; and the Coart 

, thought that the general words of the ftatutes reftraining the ifltiing 

of writs of certiorari did not attach on profecutors. The fame 

L3C6] con(lru£tion has been put upon the (latute in quellion daring a 

long courfe of praAice, and it is now too firmly eftablifhed to be 

broken in upon. Thefe matters may not be fo well known to the 

magiftrates below, to whom I impute no blame ; bur we mud take 

Care to preferve a congruity in our proceedings. If the writ had 

improperly iffiied, there (hould have been an application to quaih 

it ; but it fhould not appear that there is a writ oiP thr king's in ioicc 

which is difobeycd. 

Per Curiam, Rule difcharged with cofti. 



Mimiis^^ The King agairift John Suddis. 

By the mu- \ Writ of habeas corpus was direded to Sir Wm. A. Plt^ , 
jd/^^**' governor of Port/mouth, to bring up the body of John Suddis 

nukeartides !n cuilody Under his orders; to which he made the following re* 
of war and turn : that before the coming of the annexed writ to him, and bc- 

coum onar- ^^^^ ^°^ ^^ ^^ ^^^^ ^^ ^^ ^"*^ **^^ 'fentcnce hereinafter men- 
tui with tionedi and alfo before and at the time of the committing of the of* 
^*ef to fry fcncc in the fame fcntence mentioned, John Suddis in the writ 
w w«ii7ii ' named was a gunner in his majefty*s royal regiment of artillery, 
Crtat Bfi, [3^7] then being (lationed and in garrLTon ^tGibraltar beyond the feas, 
ff«M, &c, u and was in the a£lual pay of the king as a member of the garrifon 

ftt. By a rubfequeot daufe no (bldier iha!l by fuch articica of war befubjefted to the puniflirocBt of da b 
or lofs of limb within Cnmt Britain^ tec, (omittiog Gihrmksr) for any crime not tiprefled to be to pu* 
siihable by the a£t. Then by the articles of war pcrfooi fouod guUiy by a coort-mattial at GUrsiisr of 
theft, rubbery y Sec, or of h^vrng uftd violence or commttted mny offemt si*bift the ferfomt or fto ft itj of 
Others, *' (ball fulfer death or fuch other puni/hment, aeiorJimg to the motmre and deiret of tke ofemci,U 
** by the fentcnce of fuch court-martial fliall be awarded :** held that the coort-martial bare adtfare^ 
tSonarv power by fuch words, and are not reftridod to pafs fuch fentence on a delinqvent aa wooM be 
warranted by the law of England, But fuppofing they were, yet that a return to a habeas corpus, fbtisf 
that upon a certain charge exhibired agaioft the defendant before fuch a court, for certain oficocei slkgcd 
to have been committed by him at GihraltMrf fuch proceedings were had that the court- ^lartial, aftir 
bearing the charge and the defence, found the defieadant guilty of receiviivg certain goods named firoo the 
warehottfe of W. (at C») knowing them to be ftoleo, in breach of the srticles of war, wb^reopoo they 
ft uenced him to traniporution for 14 years, is good. For fuch | feoience would be wanaoted bcic by 
the flat. 4 Geo, i^ c. 1 x. if (he principal were conviAed of the felony, and the receiver were iodiAetf m 
acceflary afrer the fa^ It feems a fufficicnt return to a habeas corpus that the defieiidaot is in 
cuftody under the fentence of a court of competent jorifdifiion to io^uite of the offence* and M 
pafs foch a fsatence j withovt fettipg forth the particttUr circttmiUaict acceflary to moafit fvcb • 
ftatfccc. 



^ 
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of Gibraltar; and was under the command of Charles QfHara Efq. 180U 
gOyctnoT of Gibraltar. That on the 19th of May 1800 the fald« 
John SuddlSf fo being in a£lual paj as a member of the garrifon of TbefCiMc 
Gibraltar f was tried by a general court-martial duly holden at Gi^ ^lainft 
braltar^ appointed by the faid C QtHara the faid governor, and 
ere£led and condituted by and under the authority of hid maje(ly» 
according to the form of the (latute in that cafe made and pro- 
vided, with power to try, hear, and determine any crimes or of-> 
fences by and in purfuance of the articles of war made and e(la- 
blilhed by his majefty for the better government of his majefty's 
forces, upon a certain charge exhibited aguind him before the fime 
court-martial for certain offences alleged to have been commited 
by him at Gibraltar afore faid 5 and fuch proceedings were there- 
upon had by and before the faid court-martial, that afterwards, 
viz. on the day and year aforefaid, at Gibraltar aforefaid, the faid 
court-martial did pronounce upon the f.ud Jthn Suddis the follow- 
ing fentence; (viz ), the Court having heard the evidence in fup- 
port of the profecution, together with wh^t h:id been brought for- 
ward by the prifoner (the faid John Suddis) in his defence, is of 
opinion that the prifoner John Suddis is guijty of receiving feveral 
pieces of printed cotton and two pieces of broad cloth (lolen from 
the warehoufc of Mr. S. fVatkins^ knowing them to be ilolen, in 
breach of the articles of war, and doth therefore by virtue of the 
4th article of the 24th feflion of the articles X)f war fentence him 
the faid Jfohn Suddis to be tranfported as a convifl to Botany Bay for 
, the term of 14 years. That afterwards the aforefaid fentence was 
approved of and confirmed by the faid governor of his majefty's [ 308 2 
garrifon of Gibraltar s and the faid governor did, in order to carry 
the fame fentence into effedi, caufe the Taid John Suddis to be fent 
to England in the cuftody of lieutenant Rogers^ one of the lieute- 
* nants of the 70th regiment of his faid majefty. And that after- 
wards, the faid John Suddis having arrived in England and landed 
tlPortfwouth aforefaid, in the cuftody aforefaid, and for the caufe 
a«'^d purpofe aforefaid, was by the faid lieutenant Rogers delivered 
to him (Sir W. A. Pitt) as governor of his majefty's garrifon at 
Portfmouthi to be by him fafely kept until he ihould be fent to 
Botany Bay aforefaid, in purfuance and execution of the aforefaid 
fentence ; and is now dttained in his cuftody for the caufe and pur- 
pofe aforefaid, tbft faid term of 14 years not being yet expired. 
And he further returned, that at the feveral times before mentioned 
the faid Shmuel IVathins was and is a fubje£l of our faid lord the 
king; and no form of civil judicature was in force at Gibraltar 
aforefaid having power to try an offender being a perfon in a^ual 
pay as a member of the faid garrifon of Gibraltar ; and that the 
laid wareboufe in the fentence mentioned was and is fituate at 
Gibraltar aforefaid : and this is the caufe, &c. 

Erjkine on behalf of the prifoner admitted that the king had a 
military power to try offenders of this defer iption at Gibraltar^ ia 
the abfence of all civil judicature at that place : but objeded to the 
infufficiency of the return, becaufe it did not appear that the fen- 
tence of the court-martial was in coaformity to the municipal law 
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I So I. of EngUnd againft fach offenders, bf wUch that court tittiogk 
judgment for fuch offence was bound. 



TbeKiitG ^Abbott in fupport of the return, i. It is-a^general rule, diai 
n^'P where a perfon has been committed under the judgment of another 

mf ^Q^ \ court of competent criminal jurirdi£^ion, this court cannot reTtc# 
'^ ^ the fentencc upon a return to a habeas corpus. This was fo deter* 
mined in Brafs Crc/bf^ cafe {a). In fuch cafes this court is not a 
court of appeal. So in Barnes cafe {b) ; he was imprifoned by the 
Court of Admiralty until he (hould pay 40/., or reftore an anchor 
he had taken : and this being returned on a habeas corpus, a mo» 
tton was made to difcharge him on objef^ions taken to the legality 
of the commitment : but Montague C J. faid, <^ it appears by the 
^ words conftderatum ill that there w:»s a judgment given againft 
** him ; ami ahhuugh the manner of their proceedings be not accord- 
*< ing to our law, yet we cannot redress it by the courfe now takeo.*^ 
** And alfo a return differs from other judicial proceedings, and 
<* fuch precife certainty is not required in returns $ but it is fuf^ 
<* ficient if the court can learn from the return the fubftance of the 
^ matter" Therefore, idlj^ fuppofing the court-martial ztGibraU 
tar were confined to ioflid fuch a puni(bment only as the courts of 
criminal law here could hare done, at lead this court will fupport 
the fentencc if poffible by every reafonable intendment in its f a-» 
TOur; and this maybe done by fuppofing the principal tohavebeea 
convi(fled, and SudJ'u tried a$ an acceffary under the ftat. 4 Gto. li 
c. 1 1* This will appear upon a review of the feveral ftatutes. The 
ftat. 3 & 4 ^. & >1/. c. 9* makes receivers of ftolen goods acce& 
fiiries after the hSt. Th? (lat. j^/m.r. 21./. 5, which has the 
fame provifion, ena<fls, th<it fuch acceiTary (hall fufier death 9s a 

£ 3T0J felon. Then, the Oat. 4 Geo. i.^. ri. ena£ls, that they may be 
tranfported for 14 years. This muft be underftood where they 
have been tried for the felony ; foryi 6. of the (lat. 5. Ann. c. lU 
provides that they may be tried for a mifdemeanor if the principal 
be not convi£lcd ; or by ftat. 22 Geo. 3.^. 58./ i. whether the prin- 
cipii be amefnable to juflice or not: and in either of fuch caCrs 
the acccO^iry is puni(hable by fine, imprifonment, or other corporal 
punifhment. But, '^dly, The court-martial had a difcretionary 
power to mi\dt what punilhment they pleafed, and were not 
bound to conform to our municipal laws. This b a traofa£liott 
out of the realm, within a jurifdi^ion purely military. Our laws 
do not extend to Gibraltar proprio vigore. A difcretionary power 
even to death is given to the courts- martial there : it is neceflarv to 
the prrfervation of military difcipline* The mutiny aft aouio* 
rizes the king to delegate to them that power. By/ 28. the kixi^ 
may make anicles of warp which (hall be judicially noticed by aU 
the judgts. By/ 19. he may conftitute courts-mardal with powtf 
to try and punifh, <' as well within Great Britaui, Jftrfij^ Mid tbc 
*^ ifles, &c. as in his majeft/s garrifon of Gibrabar, aiul in any of 
** his dominions beyond the feas.** By/ ^o. <* No officer or ioi^ 
** dier (hall by fuch articles of war be fubjed^d to any puni(b« 

(a) 3 fTtif. 199. {i} t ML Kef, 157. 
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" mcnt extending to life or limb ymthin. Great Britain^ J^fif* ®^ 1601. 
** t^e iflcsy Sec. for any crime not exprefled to be fo puniihable by 



** the aft.'* This claufe, which reftrifts the general power of Th«-Kiiia 
paniOiment before given to courts-martial, omits Gibraltar and ^l^'^ 
the king*s domnions beyond fea. Seff, 5. of the fame a£): enables the 
king to grant his warrant to the governor of Gibraltar and of any 
other of his majeily's dominions beyond feas, for convening genc^ral 
courts-martial (of which by yi 11. the governor cannot be one) for 
the trial of oflPences committed by any of the forces under their [311]] 
command, who are to regulate their proceedings in the manner 
thereinafter fpecified, Byyi 9. provifion is made for delivering up to 
the civil magiftrate all offenders accufed of any capital crime, *^x}t 
" of any violence or offence againft the perfon, eftate, or property 
" of any of his majeity's fubjefts which is puniftuble by tie known 
" laws of the land:'* but that docs not extend to Gibraltar. The 
fentence in qucition is founded on the 4th article of^the 24th frftion 
of the articles of war, whidi fays, that •• notwithdanding its being 
*' direftcd in the i ith {t.€i. of thefe our rules and articlt^s, that 
'* every commanding officer (hall deliver up to the civil magiilrate 
*' all perfons under his command who (hall be accufed of any 
*' crimes which are nunifhib)^ by the known laws of the land, yet 
** in our garrifon of Gibraltar ^ or in any other place beyond the feas, 
** &c. where there is no form of our civil judicature in force ^ the go- 
" vernor, &c. is to appoint general cojur;s-marti.il for the trial o£ 
** perfons under his command accufed of murder, theft^ robbery, &c. 
•* or of having ufed violence^ or committed any offence againfl the perfons 
" or property of any of our fubjejfts, &c. ; and the perfons fo ao- 
** cufed, if found ^mXiy^fball fttffer death orfuch other puni/bment^ 
*' according to the nature and degree of their refpeBive offetices^ as by the 
'* fentence of any fuch general court-martial (hall be awarded." 
Now the above general words defcribing offences are the very fame 
which are ufed in the firft article of the i ith fedion of the articles 
of war^ and alfo in the 9th fc^ion of the mutiny a£t, to denote 
every fpecies of crime triable by the civil magiftrate. And as to 
their infliding punilhment according to the nature and degree of 
the offence, a court-mattial does not found its proceedings upon 
the common or upon the civil law : but they ^re fworn, according [312 ] 
the 1 2th fed. of the mutiny a6l, to adminidcr juitice according to thi 
rules and articles ofnvar^ and according to the mutiny a&. They mud 
therefore judge according to the diiElates of confcienct and the 
neceflity of the cafe. In military jurifdi£lions it may often happen 
in cafes of emergency that a court-martial may be obliged to infiift 
death for a(i offence which at other times would require only a le- 
nient punilhment, and for which death could in no event be in- 
flided by the civil magiftrate. The above mentioned proviGons are 
therefore certainly ample enough to warrant the fentence which 
has been here pronounced. 

Erjkin€ contra. The court-martial which pronounced fentence 
on the prifoner is a court of inferior and limited jurifdidion ; and 
if it appear upon the face of their proceedings that they have ex- 
ceeded their authority, this court, though not a court of error tor 
the purpofcj have power on a return to a habeas corpi^s to inter« 
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i8or. fere on belialf of thefubjtd aggrieved. It might as wdl be con- 
tended, that if magiftrates below, hating power to infli£k a penahf 



TheKiNc in a certain cafe, were to pafs fentence of death on a ddinqoent 
sgai'f gQJ commit him for that purpofe, this eoort could not liberate him. 

stioois. xhe words relied on, « ibaH fufier death or fuch other pmniftaieat 

^^ according to the nature and degree of their rrfpeOive (ffencesiA tbecowt* 

<^ martial fliall award,'* do not give that court an unlimited iKfcre* 

tion, but bind it to decide according to the rules of the law of St^hmL 

^ In the hte cafe of the mutineers of the Bounty (a) ^ who were tried 

1 313 ] ^y ^ court-martial at Fortfmutht there being no evidenoe agaiaft 
one of the perfons accufed, it was infifted on the part of another 
of them that he had a right to examine the firft on his behalf: the 
Court however, bj the advice of the Judge Advocate, rcfufed to kt 
' him be examined, faying diat the pra£lice of courts-martial had al- 
ways been againft it ; and the prifoner was condemned to death : 
but upon the fentence being reported to the king, executioo was 
refpited till the opinion of me Judges was taken ; who aU reported 
againft the legality of the fentence on the ground of the rejedioo 
of legal evidence ; and the party was afterwards dtfchargod* A 
fimilar cafe happened ftiU more recently before a court-martial in 
hrtland^ in the inftance of Mr. Btratfordt vriiere the fentence was 
fet afide on account of an irregularity in the trial againft the rules 
of the common law. By what other rules or principles than tho& 
of the law of England can a court-mardal meafure the nature and 
degree of the oflence ? Then it is contended that this court^ if no* 
cefiary,-will intend that the fentence was legal, and dut di^ will 
prefume that the principal was convided. But the court can no 
Oiore intend jurifdi^cm in an inferior tribunal upon a retnm to a 
^abeas corpus than In any other mode of proceeding. It ought at 
leaft to have appeared that be was charged as acceflary to a fehmy 
under the ftatute,. and that he was conviAed of fuch ofience ; but 
no fpecific charge is ftated, and he is convided generally of havixf 
knowingly received the ftolen goods mentioned, in bread of tie or* 
ticleiofwari and no fuch offence being therein particularly fyo^ 
dfied, the jurifdi£kion can only be derived under the general wcras 

[3143 before mentioned, which relate to ofiences known to the kwof 
England, by which dierefore the trial and judgment muft be re* 
^ gulated* 

Lord Kenton, C J. I feel no diflkulty in delivering the opinkMi 
which I enteruin; becaufe the prifoner will not be conduiled 
by it, but may if he be diflatisfied apply to the other courts of 
H^efiminfter»hall. The natural learning of our minds b in favour 
of prifoners ; and in the mild obanner in which the laws of this 
country are executed, it has rather been a fubjeA of complaint by 
fome that the Judges have given way too eafily to noere formal 
obje£Uons on behadf of prifoners, and have been too ready on flight 
grounds to make favourable i^refentations of their cafes. Loid 
Hale himfelfi one of the greateft and beft men who ever Cut in 

(«) ThU dup WM fieat by Uft iwjdly t tftw yctft ayo ttodcr tlie coroiiiiiid«| Ca^ Bffh 
for the porpofii of tranrplaaciog the bread fruit and other taJiuble planu from the iflafidt 
in the Soiak Ses to the Brififi colonies ia the 9fyi ladih, A ^eat part •? the ciev om- 
l^nied dttritrg the foytge and took poflcffioa of the tc^ 
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}ad^ment| confidered this extreme facility as a great blemiflii owing l8oi« 
to which more offenders efcaped than by the manifcftation of 



their innocence. We muft however take care not to carry this HmKih^ 
difpofition too far, left we loofen the bands of fociety, which is o^*2w 
kept together by the hope of reward and the fear of puniihment* 
It has been always confidered, that ^he Judges in our foreign pof« 
feflions abroad were not bound by the rules of proceeding in our 
courts here. Their laws are often altogether di(lin£t: from our 
own. Such is the cafe in India and other places. On appeals to 
the Privy Council from our colonies, no formal objections are 
attended to if the fubftance oi thr matter or the corpus delicti fuf^ 
ficiently appear to enable them to get at the truth and juftice of 
the ca(e« The prifotier in this inftance has been tried before a 
court of cbmpettf nt jurifdidlion at Gibraiiar^ by which he has beea 
convidled of receiving certain goods knpwing them to have been 
ftolen, and has been fentenced to tranfportation for fourteen years. 
It is not denied but that for the fame corpus deli&i (not indeed [315] 
in the fame form) the fame judgment might have been given ia 
the courts here, if the principal had been convi£ted i which how« 
ever does not in truth at all affe£t the guilt of this man. But it is 
faid, that this not appearing, we muft take the fentence to be il- 
legal. Whether the principal were or were not convi&ed does 
not appear upon this return ; it only fays, taliter proceflum eft, Sec, 
why therefore are we to conclude that the fentence is illegal ? We 
are not now fitting as a court of error to review the regularity of 
their proceedings, nor are we to hunt after poifible objedlions. I 
have (aid this, admitting pro hdc vice that we may examine into 
diis queftion on a return to a nabeas corpus ; but tiiat is an arduous 
queftion, on which if it were necefiary I (hould wi(h to take much 
mors confideration. At prefent I fee no reafon for faying that the 
caufe returned is not fufficientt 

Gross J. It was /properly admitted, that the court-martial had 
authority to try the offender and infli£k punifhment according to 
the nature and degree of the offence as regulated by the law of the ;. 
land. Then taking that to be fo, the anfwer to the objection 
made to thisrcturn is, that according to the law of this land th^ 
court-martial might under certain circumftances have inflided the 
punifhment which they have awarded for this offence, that is, if 
the principal had been convi£ted of the felony, and this party had 
been tried as the acceffary under the ftatute. But it is faid, that 
thb does not fo appear upon the face of the return* That how* 
jsver is an obje£lion in error, and we do not fit now as a court of 
error. It is enough that we find fuch a fentence pronounced by a 
court of competent jurifdidion to inquire into the offence, and 
with power to infli£t fuch a puniftiment. As to the reft we muft [ 3i5] 
therefore prefume omnia rite a£la. 

Lawrencb J« Twp obje^ions have been made to the return ; 
fitft, that the court-martial have exceeded their jurifdi£tion in 
infliQing a puniftiment beyond what they were authorized to ^o. 
That turns upon the conftruftion of the 4th article of the 24th 
fedion of the articles of war, by which pcrfons found guilty of 
any of the offences therein dcfcribed **fl>»ll fuffcr death or fuch 
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i8oi. '< other puDiflimenty according to the nature and degrh of the offatctf 
<< as by the fentenoe of the court* martial ihall be awarded.** And 



The Kin 6 thefe words^ it is faid^ muft be underftood according to the laws ^f 
Sv^u ^^i^^"^ under Gmilar circumftances. . I do not however think diat 
is the prbper meaning ; but that it was intended to give the court- 
martial a difcretionary power to apportion the puniQiment according 
to the degree of guilt of the party conyi£ked. If it had been meant 
that their judgment (hould be governed by the law of England^ it 
would haVe been more obvious to have fo exprefled it than to have 
ufed fuch general and indefinite terms. Secondly, afluming that 
the court-martial was bound to give judgment according to the 
laws of England^ it is objeded that the fentence is illegal, becaufe 
it does not appear upon the face of the return that the principal 
was convi£led \ but I canuot admit the validity of that obje£lion 
on this proceeding. This is a return to a writ of habeas corpus 
made by the perfon in whofe cuftody the party is placed in exe- 
cution of his fentence. He cannot be taken to be cognizant of all 
the proceedings. It is enough that the court had authority to 
award fuch a fentence. He returns the caufe for which he detains 
the party in cuftodyi namely, the judgment of fuch a court. This 
C 3'7 3 return I believe is as much as it has been ever ufual to make in fuch 
cafes. However I am of opinion upon the firft objc£iion, that the 
court-martial were not bound to pafs fuch a fentence as the law 
of England would warrant upon a fimilar charge. 

Le Blamc J. The principal queftion is, Whether a party who 
is in cudody under the fentence of a court of competent jurif- 
di£lion, and is brought up here upon a writ of habeas corpus, be 
entitled to his difcharge on the ground, that it does not appear 
upon the face of the return that certain fads exifted which are 
contended to be neccflary to warrant fuch a fentence. It is not 
denied that the court-martial had power to try the offender : but 
it is contended, that the words alluded to in the articles of war, 
<c according to the nature and degree of the offence," &c. reftrained 
the court to pafs fuch a fentence as was conformable to the law 
of England in the like cafe. But I cannot accede to that con* 
ftrudiion. It feems to me to have been intended to give the court- 
martial a difcretlonary power of inflifling punifhment on the of- 
fender, having regard to the enormity of the offence. This gets 
lid of the objefiion as to the principal not appearing to have been 
convi£led. But another objection is, that it does not appear that 
the party was charged with the offence of which he was convided. 
To which the anfwer is, that it is fufficient for the officer having 
him in his cuftody to return to the writ of habeas corpus, that a 
court having a competent jurifdidion had infli£led fuch a fentence 
as they had authority to do, and that he holds him in cuftody 
under that fentence. 

The pofoner was remanded. 
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Eyre and Another againjl Dunsford. ^T'Ti 

HE declaration flated, that before the committtn|; of the Tbedefeod- 
grievance after mentioned, to wit, on the 24th of May 1799, mtbiTiog 
at London^ &c. one Witliam Thompfon then of Hamburg applied ^^^^^ 
to the plaintiffs (traders,) and requtfted them to export, fell, and with him . 
deliver to him goods of great value upon credit; and thereupon ^'^"^f^'f* 
the plaintiffs being unacquainted with the credit, circumftances, ^oyr*ofonc* 
and charader of Thompfon^ and whether they might faftly fell and jv, r. tot 
deliver to him goods upon credit, applied to the defendant (being certain t- 
a partner in trade wi^h one Lichigaray) to be by him truly informed ^^""pj^^ 
of the credit, circumftances, and chara^ier of Thompfon: of all ftipuUdoa 
which faid premifes, &c. the defendant had notice from plaintiffs, ?"j^*^' 
and was requefted by them to inform them truly of the credit^ ViouayloSgt 
circumftances, and charaAer of Thompfon: and thereupon the de- inhithandt 
fendant fraudulently, deceitfully, and wrongfully contriving and 8°^* |? 
intending to deceive, injure, and prejudice the plaintiffs and to amount; 
induce and caufe them to export, fell, and deliver the faid goods to and being 
Thompfon upon credit, afterwards, &c. did falfely, deceitfully, and JJJ'^j^^jJj 
wrongfully affirm and reprefent to the plaintiffs, that they the defend- for informa 
ant and his partner, nven informed by a very refpeElable houfe at Ham* tion rtfpea. 
hurg that Thompfon was of refpeRabli conneB'tons^ and a perfon to Hohofe JJJ„*J*^||{J^ 
charaEier they (the faid defendant and his partner) might fpeak with ofM^.r.an- 
confidence: and that the defendant and his partner had a credit 1 1^9 J lodged fwered chat 
with them by thefame hfiufefor i2,oool., which they held at Thompforfs ^^^^^^^ 
difpofal. And on the defendant's being informed by the plaintiffs r, himfdf/ 
that the amount of the goods which Thompfon had fo applied to but what he 
the plaintiffs to export, &c. to him, would be about 1000/., the ^J^*^"**^ 
defendant further intending as aforefaid did falfely, &c. affirm and refpondent}* 
reprefent to the plaintiffs, that they (the defendant and his partner) but that k§ 
thought the order might be executed with fafety. That the plaintiffs t^r/w^S 
confiding in the faid afTertions and reprefentations of the defendant, him fir fi 
and believing the fame to be true, and not knowing the contrary ""w^* h^ 
thereof, afterwards, to wit, on the ijth oi Augufl in the year afore- l^jf^^^ 
faid, &c. were thereby induced to and did export, fell, and deliver wbUhAekdd 
to Thompfon the goods to the amount of 710/. I2x. gd. upon credit ^J^:J/' 
for fix months: whereas in truth, at the time the defendant fo (omiiiiogthc 
made the faid affirmations and Teprefentations, he and his partner condition,) 
were not nor had been informed by a very refpedlable houfe at ^'*^ ^^f^ V- 
Hamburg that Thompfon was of refpcftable connexions, and a ^'//ju'^. 
perfon to whofe chara£ler the defendant and his partner might cumflances 
fpeak with confidence, and the defendant well knew thtfame : and ^^^^^^d 
in truth, the defendant and his partner at the time, &c. had not ^t^e defend. 
a credit lodged with them by the f^id houfe at Hamburgh &c. for ant's) know* 
i2,ooo/, &c. and the defendant well knew the fame : and in truth, i'/*''/^' 

wrgbt exuMtt W. T.'« udtr vtiib Jafity\ (tif. an order for the file and dclitery of goods on credit), 
la an a^ion on the cafe to recover damages incurred by (ha pliintiffs \s\ coorequence cf having truflei 
IV* T. on this rrprefentatioo ; held that there was a material fuppteflion of the truth, and evidence fuf- 
6c)eot for the jury to find fraud, which is the gift of the t&.\'U \ although the defendant had no imme- 
diate ioteitft in making the faife reprefentation ; and tbou^ at the time wh:a it was made, he aJi^ 

f Uf ht govt tk$ 94vUt Wkout frtJMd^ to k'i^ff" 
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l8or« tt the time, 8cc. tbej^ the defendant and his partner, didmt think 
tbefaid order qf the Jfmd Thompfon might be executed by the plaintiffs 



Eyes wtbfafcty. And the plainciflFs further Izj^ that although the (aid 

«f*»V fix months for which they did fo truft and give credit to Thompfon 

oNSFotp. j^^ the goods arc elapfed, yet Thompfon hath •not yet paid the 

plaintifis, &c. for the faid goods, &c. and ever fince hath been and 

C 320 ] ftill is unable to pay, &c. By means whereof, &c. There were 

other counts to the fanoe effe£^, varying the words fpoken. To 

this the general ifiue was plended. 

At the trial before Le Blanc J. at the fittings after lad term at 
Gutldhallt it appeared in evidence that the plainttfis were wooUen 
manufaSurers living at X^a/t; and the defendant a merchant in 
London in partnerflitp with Lichigaray. Previous to the tranfa£lion 
in queftion the defendant's houfe had received a letter from Claude 
Couiettf and Co., a refpe£iable houfe at Hamburgh which explains 
the nature of their connexion with and knowledge of Thompfon^ the 
perfon named in the declaration ; of whom or his Gtuatian and 
ctrcumdances the defendant had no perfonal knowledge or other 
notice than the letter itfelf imports. This letter was dated Ham-^ 
hurg^ I ft March 1799, and was produced in evidence as containing 
the account of the original credit lodged with the defendant for 
Thompfon. •' We are to-day enabled to fpeak to you of the bufineft 
*^ relating to the confignment of goods of Englijb manufa£hire 
f< which has already been agitated between us. It is agreed, that 
*« the people who forward thefe articles (hall confent to receive 
<' only one third of the value by anticipation, inftead of the half, 
<^ as had been firft propofed *, which gives a greater degree of 
^< folidity to our arrangement. We authorize you in confequence 
^< to fumiih for our account to Mr. William Thompfon of this city, 
«* or to his order, your acceptance to the extent of ten to twelve 
•« thoufand pounds fterling, for which acaptance there ivUl be pre* 
•* vioujly delivered to you goods of Englijh manufaihire in wool or 
** cotton do. to the extent of thirty to thirty-fix thoufand pounds fitr* 
<* ling^ which will be fubmitted to your verification and valuatioo, 
r 321 3 *^ f<^ ^^^ there may be nothing orer- rated either in the prices or 
*< in the quality. You have annexed the fignature of Mr. WiBem 
<< Thompfon^ in order that you may know it to a certainty. Wt 
<< have delivered to him a letter making mention of the above 
^< credit, and which he will forward to you with what he may 
^< have to add at the foot of his fignature. Hitherto we know 
^ only him in this buGnefs, our relations with him and his ezif- 
f * tencie, which known to us have enabled us to appreciate the 
^* confidence which he deferves, and with which he has infpired 
^* us. He is a merchant of this city. It is very probable that the 
' ^* delivery of the goods will not take place at once, but that they 
<< will be gradual j which will put an interval to your acceptances, 
^< and wiU give you a greater facility in the payment. Not wUhmg 
^^ to negle£l any means that may free our affairs from all kinds V 
^< obftacle, you will take every precaution that the goods in your 
<< hands may be fecured againft any attack or ulterior purfuitsj 
i* fince not knowing the laws of your country we cannot too 
jf ftrongly recommen4 to you to put our property onjler iheltcr 

J <« from 
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^' from ererj unpleafant erent. Prodcnce didlatee to u$ thefe i8oi. 
** reflcAions^ the juftice of which you will undoubtedly fee. We 



'< haye prevailed upon the friend who has procured us this buCnefs Etrb 

** to leave to your care to cover the infurance of the whole amount ^g^ 

<« of the eoods that may be delivered to you» for which however *^^**f*»'» 

« you wiU only be under acceptance of the third : but on confentinff 

*< thereto he has made it a condition that one half of the ufual 

*^ commifiion (hould be allowed to himi fmce he makes a facrifice 

*< of the advantage to be derived on e(Fe£ling the infurance here» 

** in order to increafe your fecurity. We found this propofal fo 

<< reafonable, that we have not hefitated to aiTure him of your con- 

<< currence. It is then agreed in confequence of the fir (I opening [ 3Z2 } 

<< which we made ufe of in this bufinefsy that you fliall be allowed 

<< one per cent, commiflion on the amount of your acceptances ; 

*< for which you will receive the goods^ have them examined and 

<< valued^ and (hipment made to us by veiTels pofitively under 

« convoy^ unlefs an exprefs alteration fliould be made by us. We 

<^ will hand you remittances in time to cover your acceptances : 

^< if however contrary to our expectations thefe remittances (hould 

*< be retarded, you will value on us with the needful advice. We 

<< do not prefume that it is probable any delay will be occa(ione4 

*< by the winds ; for it would be extraordinary if a triple value of 

« goods did not furnifli in the firft fales fufficient to face thefe firft 

^ engagements. As to the reft, rely upon our care and punc* 

*< tuality, &c. If the perfons who conGgn thefe articles find they 

<< turn to account, they will doubtlefs continue them, and fumi(h 

<< freih parcels of goods in proportion to the fums of which you 

<< (hall be covered i fo that without exceeding the prefcribed limits 

*< of your ac(:eptances, certain aAivity will always be kept up and 

*^ increafe the advantages which we may each expe£k from this 

^' operation. It is underdood that the drafts which (hall be infured 

« upon us (hall be at three months. We doubt not but the houfes 

*< from whom you are to receive goods to fuch an extent aro 

'* people of refpeftability. We leave to your judgment to con- 

'* ceive if the credit which Mr. Thompfon will tranfmit to them ia 

'^ virtue of the one which we give him on you will equal a recom- 

*< mendation \ we (hall fee it with the more pleafure, as thefe 

*^ houfes are fpoken of to us in the higheft terms. Although we 

" have not the pleafure of being acquainted with them, we (hall 

*' be obliged to you for what you may do on this bufinefs* Po(t« £ 323 } 

*^ Tcript. The letter of recommendation and credit which we have 

" given to Mr. Thotnpfon will be remitted to you by Meifrs. Meyer^ 

^* WernoTi and Company, whofe fignature is in the fame paper a$ 

'^ that of Mr. Thompfon* Be fo obliging to take note therefrom/' 

It alfo appeared, that previous to the trattfadkion in queftion ap« 

plication was made to the plaintiffs to f umi(h goods to Thompfon at 

Hamburg i which application was conveyed to them in a letter 

from a Mr. Cote of Hamburgh dated 24th of Maj 1 799) in which 

Thompfon was recommended to them as a valuable correfpondent^ 

and a promifing charaAer given of him : and at the fame time the 

E' imiffs alfo received a letter from Thompfon himfelf, expre(Bng 
wifb to purchafe goods of them^ and referring them to the 

R 4 houfft 
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1 80 1. ho\x{e of Lschigaray and nephew (the defendant's hoafe) for hii 
cbarader. In conffquence of this the plaintiffs fcnt np thefe 



Btrk letters from Leeds to their agent in London, with diredions to 
^ a^ain^ apply to the defendant's houfc to whom they had been referred 
' for Thomp/ons charaAer. Accordingly on the 8th of June 1799 
the plaintiffs' agent went to the defendant's houfe, and there com- 
municated to him that he waited on him from the plaintiffs to 
. inquire the charader of William Thompfon of Hamburgh and (hewed 
him the letters which the plaintiffs had before received. The de« 
fend ant anfwered^ nve do not know Mr. Thompfon ourfelves^ hut be is 
recommended to us by a very refpeBahle houfe at Hamburg as a mam of 
refpeBable connexions. Being afked if they knew any thing of 
Thomp/of^s property, the defendant anfwered, that tbey kne^ nciiing 
of him them/elves : that what they knew of him they had obtained from 
a houfe at Hamburg. The agent then afkcd defendant if he knew 
Cole^ of whom the plaintiffis had a very (hort acquaintance, and 
C 324 ] had bad no dealings with him ; he anfwered, not much, but be 
had been introduced by refpe^lable perfons. Being then queftioned 
again about Thompfon^ the defendant anfwered, " we have a credit 
** lodged with us by a very rejpeffable houfe at Hamburgh for 12,000/. 
«* which we hold at his (Thompfon'/) dtfpofal!^ The defendant then 
a(ked the plaintiffs' agent what was the amount of Tkompfon*% order 
on them for goods? and being anfwered, about iooo/.| made no 
immediate reply. The agent then aiked him <Mf every thing was 
•• regular with Thompfon^ and whether from a view (f all the circum- 
^^ Jlances that had come to their knowledge the plcanttffs might execute 
^^ the 'order with fafety.** The defendant anfwered, ••jr/,« every 
•^ thing is regular^ and I think you may execute the order with fafetyi 
'' but we give this advice without our prejudice.** The plaintiffs, 
relying on this reprefentation, executed the order, by furnifhing 
goods to Thompfon to the value of 712/. 9/., at fix month credit. 
TTyompfon foon after failed. The agent alfo fwore poGtively, that the 
defendant never mentioned the condition on which the houfe at Hamburg 
lad given Thompfon credit, (as dated in their letter to the defendant's 
houf;: before mentioned ; namely, on a previous depofit of goods 
to the amount before mentioned,) but the reprefentation was made to 
him without the qualification of any condition whatever. On the 
other hand, a witnefs produced by the defendant fwore, that the 
defendant had ezprefsly mentioned to the plaintiffFs' agent, that the 
credit was lodged with them by the houfe at Hamburg to the 
amount dated, on condition of goods to a fuperior amount being to he 
delivered to them. The cafe went to the jury principally on the 
credit which they would give to one or other of the witnefles ; the 
learned Judge conceiving that if they believed the plaintiffs' ac« 
count of the converfation, and that fo material a circumftance as 
C 325 3 the condition on which the credit had been given was fupprefied 
by him in the reprefentation which he made to the plaintiffs of 
Thompforl% refponfibility, they would be entitled to a verdift f** 
damages, notwithdanding the advice was faid to be given without 
their prejudice. The jury believed the plaintiffFs' witnefs, and foood 
a veidid with damages to the amount of the lofs fudained* 

A role 



IN THE FoRTT-FIRST TeAR OF GEORGE III. JIJ 

A rule was obtained to (hew caufc why there (hould not be a l8oi. 
new trialy on the ground that the foundation of fuch an a6lion is m 

adual fraud and deceit, and not merely forge tfulncfs, inadvertence, Eyr« 
midake, or negle^fl. That it was a material averment in the dc- p "^''J*^ 
daration, that the defendant^ at the tiTf.e when the reprefentation 
was made of Thompfon*s credit, " did not thtttk that the order of ' 

" Thompfon on the plaintiffs might be executed by them with fafety,'* 
of which there was no proof ; •^n the contrary, there was reafoa 
for him to think well of Thompfon from the general tenor of the 
letter which the defendant ami his partner had received from their 
correfpondent at Hamburgh and which appeared and was flated to 
be the foundation of their knowledge of Thompfon, That the 
utmod amount of th*^ evidence was, that the defendant h^d inad- 
vertently omitted to (tate the ground on which the credit for 
Thompfon had been lodged with his houfe, namely, the fecurity of 
goods to a greater amount ; but this in itfelf was no eviilence of 
fraud, to commit which the defcrndant had no motive of intereft; 
for the commifFion which it appears that he was to receive was 
merely upon the acceptances made by his houfe in favour of 
Thompfon. 1 hat in Pajley v. Freeman [a) it was fettled, that ia 
order to fuftaln the a£lion not only the affirmation by which the 
plaintiff fuftained damage muft be falfe, but it muft be made with C 3^^ 3 
xment to defraud, being in the nature of an aSion of deceit. And 
that in all the adions which had been tried fince that, there had 
been a£lual fiaud proved, an intention to procure an unwarrantable 
advantage cither to the advifer himfelf, or to fome other for whom 
he was interefted, to the prejudice of the plaintiff. That here 
the queftion of fraud ha.l not been left diftinftly to the jury ; fo 
that they might have found their verdi£l upon the fuppolition 
that inadvertence alone was a fufficient ground for the a£tion, 
provided the reprefentation were untrue, and the plaintiffs had 
been thereby induced to give the credit, which had turned out to 
their detriment. 

Le Blanc J. dated, that the (Iruggle at the trial was, whether 
the witncfs for the plaintiffs or for the defendant were to be cre- 
dited, as to the' fupprefhon or difclofure of the material circum- 
fiance in the communication made by the defendant to the plain* 
tiffs: the confequence refuhing in either cafe feemed to be taken 
for granted ; and the queition of fraud was therefore probably not 
fo fully and pointedly put to the jury as it would otherwife have 
been. 

Garrow and Gibis (hewed caufc againft the rule. The de- 
fendant, if he made any reprefentation at all was botind to make 
a fair and impartial one. The omiilion made by him was too im- 
portant to bate happened from mere inadvertence ; and that was 
not the ground of his defence at the trial, but a denial of the hO:. 
In truth, the defendant had an intereft at (lake in holding up the 
general credit of Thompfon^ although he was not to gain any thing 
by the particular traniaclion ; for if Thompfon continued in credit 
and ability, the defendant would in the courfe of his dealings [ 327 ]] 

(«) I Tirm Rtp. 51. all the attthoiiUei upon the fubjcd are that colltded, 

with 
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i8ox* with him get a commlffion on the mosey paffing through htf 
handsy which might hare been to the amount of 36»ooo/., the 



^1>^ value of the goods to be depofited. And no doubt the jury de- 

VvStwM.^^^^ O" ^^^ ground. 

Efjkini and Pari then argued in fupport of the rule, infiftixf 
npon the grounds before ftated. In addition to which thej ob- 
fcrved, that the defendant was not fairly put^on his guard by the 
reprefentation of any doubt entertained by the plaintiA refpe^ling 
Thompfot!% character ; which might have recalled all the circom- 
fiances of the relation between them to his recoUe^Uoo. On the 
contrary, the letter which the plaintiffs themfelveshad receired from 
Cole at Hamburgh which was communicated to the defendant^ was 
rather calculated to increafe his good opinion of T!homffim. That 
fraud ought not to be implied in fuch a cafe, but there Ihould be 
exprefs and pofitive evidence of it. That without fuch a broad 
line of di(lin£lion the nature of the a^ion was calculated to in« 
trench on the ilacute of frauds, by making one man colbterally 
anfwerable in effe{l for the debt of another^ without any promife 
in writing ; which would lead to dangerous confequences. That 
though if there had been pcCtive evidence of fraud the defendant 
could not have fcreened himfelf from the confequences by adding 
that what he faid was without prejudice to himfelf, yet at any rate 
it ihould have put the plaintiffii on theiic guard to have required 
further explanation, and was fufficient to rebut 'the impUcadoo 
of fraud. 

Lord Kenton C. J. Taking for granted that the cafe of P^ 
V. Freeman was well decided, and that it gives the true ground ot 

{[3283 law by which cafes of this fort mud be governed, which is not 
now difputed, it makes an end of the prefent queftion. A new 
objeAion however is ftarted, which if well founded would have 
applied equally to that cafe, namely, that this is an undertaking to 
anfwer for the debt of another, and not being in writing is void 
by the ftatute of frauds. That ftatute however has no relation to 
thefe cafes. It raifes certain legal prefumptions of fraud from the 
want of certain formalities in contraQs and other tranfa£tioni| 
againft which it guards by avoiding them : but that has no ap- 
plication to alliens founded on aAual fraud and deceit, in order 
to recover damages by the party gileved. In the pfefent cafe, one 
man applies to another to know the charaAer of a third perfoa 
who offers to contra£t with him : that other need not have an* 
fwered the inquiry at all, but if he do, he is tx>und in juftice and 
common honefly to give a fair reprefentation of what he knows. 
On the contrary, the defendant when applied to fays, we know 
nothing of him ourfelves ; but << we have a €reJit lodged nvitb us if 
** a very re/j^Bable boufe at Hamburg for ia,oooh Vfbicb me bold at 
^< bis dtfp^al.** Now that reprefentation was grofsly falfe $ for the 
inftrudion to the defendant was really no more than this, that 
affoen as Tbompfon bad lodged goods to tbe amount of 36,oooK in the 
dfftfidanfs bands^ be was to give bim credit for I2,oool. This in 
truth was totally diflferent from the reprefentation which the de- 
fendant made, and was calculated to give quite a difGrrent colour 
to the tranft^on* Thi« ira$ fe plaia that ic could not even be 

ftatcd 
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ftitcd to a jury on the part of the defendant at the trial, that a i8ot« 
merchant in bufinefs could have made fuch an omiflion in the re* ■ t 

prefentatton made by him from mere negligence ; but the fa£l Evas 
itfelf was denied, and the jury believed the plaintiffs* wttnefs. It p^^^^f^^ 
is no anfwer to fay that the defendant had no intereft in making 
thefalfe reprefcntation : it is immaterial to the caufe of adion (is^pj 
whether he had or not (a), 

Gros* J, It has been already decided in Pa/ley v. Freeman^ that 
an afiion will lie for making a falfe reprefentation of a perfon's 
character in order to deceive another who inquires for information 
concerning it. The a3ion, it was there holden, is founded oa 
fraud, and on no other ground can it be maintained. If then the 
queftion of fraud were fubmitted to the jury, there can be no doubt 
but that it was competent to them on this evidence to have found 
that fa£l againft the defendant. And from the. courfe which the 
trial took, that feems to have been the cafe. 

Lawrence J. There is abundant evidence to (hew that the 
defendant fo conduced himfelf upoa this occafion as to enable the 
plaintiffs to maintain their adiion. The cafe proved was not that 
fomething inadvertently flipped from the defendant in converfation* 
without attention to what he was faying ; but the t^Qi was, that 
Tbompfon having a credit upon the defendant to a certain amount, 
in confequence alone of his having depofited goods to a much 
greater value, was reprefented by the defendant as a perfon gene- 
rally entitled to credit \ which it is plain was not warranted by the 
true nature of the tranfaAion when fairly explained. The law as 
laid down in Pajley v. Freeman was adverted to, and not contro- 
verted at the trial ; but the only defence then attempted wasi that 
the izOi itfelf of the information being fupprefled was not true ; 
impliedly admitting that if it were true, the evidence was fufBcient C 330 ] 
to warrant a verdidl for the plaintiffs. After this it is rather un- 
precedented to move for a new trial on a ground which made no 
part of the defence before the jury, but was in tStOt conceded at 
the time. 

Rule difcharged. 

(«) Vide PaJUy ?, Fretman, S. P. 



D' Argent again/i Vivant otherwife Taylor. ff^fJmfjsy, 

TJPON a rule to fliew caufe why the bail-bond given to the Thetffldatit 
^ (heriffF (hould not be cklivered up to be cancelled, and an to bold to 
exoneretur entered on the oail-piece, on the defendant's filing ^^'"P*"^^ 
common bail ; which rule was obtained on the ground of a defecl lo bfin^'the 
in the affidavit made to hold the defendant to bail, the fame having defeodaat 
been made by the plaintiff without givingAerfelf any addition, but *"»'<>. ^«'«i 
only defcribing herfelf by the place of her abode : The fads were, ritjru"**" 
that the defendant having been arretted by procefs returnable the n*<^ ^ 
firft return of the term grounded upon this affidavit, put in bail on '*^«'>*?»*»- 

firft inftance, and is waved by the defendant*! putting io bill SucU afi(}iTit ov^l^t to give (be addition 
II wcU u place of ab94ic of the party maluog iu 

the 
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i8oi. the 27th oi January^ and made this application on tl^e next daj 
but one, the 29th. 



D*A*GiNT After Jervis had been heard in fupport of the rule, who relied 
aiainfi ^^ Jarrct V. Dillon (a) ; and Barrow againft the rule, who cited 
Jones Y. Price (i) ; 

Tie Court took time to confider of the cafes with a yiew to fettle 
the praAice in future ; and now Lord Kenyon C. J. delivered their 
C33'] opinion. After dating the rule and the fadls above mentioned i 
he proceeded as follows ; 

That the affidavit is defeAive for want of fuch addition cannot 
be difputed : The Rule of Court of Mich. 1 5 Car. 2. exprefslj 
requires " that the true place of abode and tf ue addition of every 
*' perfon who (hall make affidavit in court here (hall be inferted 
<< in fuch affidavit.** Several inflances have lately occurred where 
defendants have been dichargcd on filing common bail, becaofe 
the affidavit to hold to bail was defective in not ftattng the addi- 
tion of the party making fuch affidavit as required by this rule of 
Court. And in the cafe of Jarret v. Dillon^ in this court in the 
laft term, EaJFs Rep. 18., the Court, on argument bj counfel, 
made a rule abfolute for entering a common appearance for the 
defendant on a like defe£l in the affidavit to hold to bail. But it 
has been contended in the prefent cafe, that admitting the affidavit 
to hold to bail to be defedive, yet the Court ought not now to 
interpofe, the application having been made too late, being the 
day after the defendant had put in bail : that this objeAion is to 
be confidered in the nature of an obje£lion to procefs, which the 
defendant may make before putting in bail or entering an ap- 
pearance \ but that by putting in bail a defendant waves every 
objcdion to the procefs. In the cafe which has been already 
alluded to of Jarret v. Dillon in the laft term, one objeQion made 
by the plaintiff againft the rule was, that it was not competent to 
the defendant to take any objedtion to any proceeding in this caufe 
till he had appeared in court by putting in good bail: but the 
Court, notwithftanding that objedion, made the rule abfolute; 
thereby clearly deciding that this was to be confidered as an ob- 
{[ 332 ] je£lion to procef^ which may be taken by a defendant before he 
has appeared or put in bail. In Norton v. Danvers^ Mich. 38 Geo. 3. 
in this court, 7 Term Rep. 375., the defendant being informed that 
a writ had been taken out againft him on the 27th June^ he gate 
a bail-bond ; and in Michaelmas term following he obtained a rule 
to (hew caufe why the bail-bond (hould not be delivered up to be 
cancelled, on the ground of the affidavit to hold bail being de- 
feflivc in not ftating that no offer had been made to pay the debt 
in bank- notes. On ihcwing caufe againft the rule the plaintiff 
relied on the defendant having waved all obje£lions to the bail- 
bond ; firft, becaufc he has not objefted in laft Trinity term ; and 
fccondly, bccaufe he had voluntarily given the bail-bond. In 
anfwer it was faid, that the defendant had not waved his right to 
take advantage of the objection, either on account of the lime 
which had clapfcd fince the bail-bond was given, it having bccfl 

(#) Ante^iS. (h) Aate, Si. 

gifca 
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gifcn only a few days before the end of the laft term ; or on ac- 1801. 
count of his having voluntarily given the bail-bond ; that having 



been given merely to prevent the arreft. And, fecondly, that this D'AfcciKx 
was a defcft in the proceedings themfclves which the defendant yivA^irr, 
could not wave, and not (in){)ly an irregularity in the mode or time 
of proceeding. But the Court faid, that the affidavit to hold to 
bail wis only procefs to bring the party in, and if he chofe to wave 
any objeflton to that, he may do it : and that in this c^fe he had 
waved taking advantage of the objection. If indeed the defendant 
had been a&ually under arreft at the time, his confent to give a 
bail-bond would not have been binding on him, becaufe it might 
be conGdered as given under durefs ; but here he voluntarily gave 
the bail-bond. In Chapman t. Snow^ in C, B* Mich. 38(7^. 3. 
Bofanquet and Puller's Rep. 132. defendant was arrefted on 5th [333 3 
Augufi i he had put in and ptrfe£led bail above, and a plea had 
been demanded ; and on the 18th of November a rule was obtained 
to (hew caufe why an exoneretur (hould not be entered on the 
bail-piece, and a common appearance allowed, on an omiflion in 
the affidavit to hold to bail in not denying a tender in bank-notes. 
On (hewing caufe it was alleged that the defendant had waved any 
irregularity in the affidavit ; ijlf by putting in bail above ; 2^^, by 
delaying to apply to the Court till the 18th of November, twelve 
days after the commencement of the term. It was anfwered on 
the part of the defendant that it was impoffible for him to make 
this application till he was regularly in court, which he was not 
till he had put in and perfected bail. Mr. Juftice Heath and Mr* 
Juftice Rooke, who were the only judges in court when caufe was 
(hewed againft the rule, held that the defendant had waved the 
irregularity, and difcharged the rule. On the next day Lord 
C. J. Eyre faid, " My brothers have mentioned to me a rule for 
" entering an exoneretur on the bail-piece, and allowing a com- 
** mon appearance, which was yefterday difcharged, and I think 
•* properly difcharged. The dcfendint is not now in cuftody, he 
" has put in bail, and is therefore too late to make this application. 
" If he were to be allowed to move now, I do not fee why he 
" might not be at liberty to move after proceedings commenced 
" againft the bail. Perhaps the plaintiff has proceeded againft 
" them, and is very near judgment ; for any thing I know he may 
" have got judgment : Where then is the Court to ftop ? Here 
" the procefs is bad : the party does not come in the firfl inftancc, 
** but does a voluntary a£l by pcrfedling fpecial bail : the caufe 
" goes on, with a total difregard to what is pa(rcd ; the bail to the ^ 3343 
•• (heridF arc difcharged, and the whole of that proceeding is gone : 
" Shall the defendant now be allowed to apply to us to difcharge 
" the fpecial bail, and introduce common bail in their place ? I 
«• think he (hould not be heard." In jfcnei v. Price, Michaelmas 
term 41 G^^. 3. in this court, Eajts Rep. 81., the defendant had 
Tohintarily put in fpecial bail at the return of the writ, juftified 
the bail although not excepted to, and drawn up the rule for the 
allowance and ferved it on the plaintiff: within a week after which 
he obtained a rule to (hew caufe why an exoneretur fliould net be 
entered on the bail-piece, on an objcdiion to the affidavit to hold 
to bail, that it did not negative a tender of the debt in bank-nou 5;. 

It 
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i^oi. It WIS anfwercd on tbe part of the plaintiff that the defendant hid 
waved any informilitj in the procefs by the ab<M|B ftept which he 



D*AtGtMT had uken. To which it was replied for the defendant that 
n^'*^ was an application on tbe part of the bail, who were obliged to 
ivAMT. JQ^iify before they could be heard ; and they had taken the ob- 
jedion in reafonable time afterwards* Bat the Court fajkl that 
this was a clear waver of the objeQion : that application (hould 
have been made in the firft inftance before the bail had juftified: 
indead of which the defendant had lain by, and fuffered the plain- 
tiff to incur additional expence on a fuppoGtion that all the pro* 
ceediogs were right, and then came to complain. But he had 
adopted the procefs, and (hould not then take advantage of any 
defe£i in it. Thefe feveral authorities (hew that in this court, at 
well as in the Court of Common Pleas, the affidavit to hoM to bail 
ia to be conCdered as part of the procefs to bring the defendant 
into court ; that an irregularity in it muft be taken advantage of 
in the firll inftance^ and may be done before bail put in or ap- 
C33S] pcarance entered: That fuch irregularity may be waved by a 
defendant \ and is confidered as having been waved when a de- 
fendant has voluntarily don^ an ad. fubmitting to fuch procefs, 
tnftead of taking fteps to avail himfelf of fuch irregularity, which 
ought always to be done in the firft inftance. Here the defendant 
put in bail on the a 7th January^ four days after the cdmmence« 
soent of the term, during which time he might and ought to 
have taken the objection to the regularity of the aflMavit under 
which he bad been holden to bail. We are therefore of opinion 
that he has waved this objedion. The confequence is that this 
rule muft be difcharged. 



Tlb^^i^ Maanss againji Henderson and Others* 

Where ait |N affumpCt, the cafe was, that the plaintiff, being a Pru^&n re^ 
.'j^ /*^ * fiding at &iiAn in PrvJJia^ and owner of the (hip Gt^av^ con- 
^f^^o Cgned the £aid (hip in 1796 to Jennings oi Liverpool^ with orders to 
bad received charter her with fait on the plaintiff's account from Livtrfcol to 
wdcts to ef. jiiga^ and to cScQt an infurance thereon. Jennirtis opened the 
rBTtnarfOTt policy in the ufual way in his own name with the detcadants, who 
neocraifo. where brokers refiding in Liverpool, with whom he had before been 
"*»^» in the habit of cffe£ling infurances on account of others as well 
poficy with as for himfelf. Nothing was faid by Jennings on this occafion 
bit oroai whether the policy were opened on his own or any other accouat, 
broker in bit ^^^^p^ ^^^^ he faid // ^voi neutral; and the policy itfelf, thongheC- 
bttt"}^^'. fe£icd in the name Jenmngs, was warranted neutreJ. -This was 
inglumtt done on the 14th of 08oher 1796, and it was not till the 3 lit, 
the fame ^^ ^ennifizs ftopped payment, that he told the defendants that 
properry was he was only an agent m this tranladtion, and named to them lus 
ntutrali (bit principal, thc prcfent plaintiff. The fliip failed [ss^] on the voyage 
"dica^on^"© inf"^«^> ^"^ meeting wiiJi bad weather an aterage lofs was incurred, 
the brxiker to rccover which this adlion was brought. At ihc time of Jen* 

that thr , 

party a^ecf ai ^rj^mf and not on bis own accoant, and therefore tie bionr has no ties ^ tbe filicj- n 
clfcittJ t« h.j %, Dcr^l balAncs aj#inft lu^b »^fn'j a* bctwcco luch b:uker«0d the |)nncipa). 
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mng/s failure he was indebted to the defendants on the general iSor* 
bahoce of accounts for premiums on this and other infuranccs to _ 

a greater amount than the average lofs in demand in this adiion, maansb 
and for which the defendants were accountable ; and the queftion a^ainfi 
was. Whether they were entitled to retain in this zCtion as having w»=^»e«- 
a lien on this fum in their hands for fuch general balance as be* 
tween them and' Jennings f At the trial at the lad Sittings at 
Gmldhall the jury, by the diredion of Lord Kenyoity found a verdid: 
for the plaintiff for the amount of the average lofs, deducting the 
amount of the premium upon this policy ; his lordfliip being of 
opinion that the information conveyed by Jennings to the defend- 
ants at the time, that the intereft was neutral^ was afufficient indi- 
cation to them that he was only a£iing as agent for another in that 
traafaAion, though the principal's name was not then difclofed ; 
and confequently that the defendants had no lien upon the policy 
as againft the plaintiff for their general balance ngainft Jenningf^* 
but only for the amount of the particular premium. A rule nifi 
having been obtained for fetting afide the verdi£t and granting a 
new triaV, on the ground of a mifdire£iion in this refpe£t ; 

Erjkim^ Park, and Tatesj in (hewing caufe againft the rule, 
urged that the direction to warrant neutral, confirmed alfo by the 
name of the (hip being foreign, was equivalent to pofitive informa- 
don that Jennings was only a£ting as agent for another ; as it could 
not be fuppofed, if he were zGting on his own account, that he ^ 

Ihoold do that which would prevent him from recovering in cafe 
of a lofs; and that this took the cafe out of the rule in George v. [337 1 
Claggett {a)t that if a hGtoT under a del credere commiflion fell 

Soods as his own, and the buyer know nothing of the principal, 
lie buyer may fet off any demand he may have on the iz&or againft 
the demand for the goods made by the principal. 

GiUs and Carr, in fupport of the rule, infilled that the mere 
diredion to warrant the property neutral was not conclufive that 
Jenningshzd no intereft in it which h<^ might cover by the infUrance. 
ne might have advanced money to the principal for the purchafe 
of the cargo on his account, for which, though the property would 
thereby become neutral, Jennings would have had a lien on the 
policy ; or he might have had fuch lien for his general balance. 
At any rate the principal not being difclofed, it muft be confidered 
that the credit was,given by the defendants folojiy to Jennings. 

Lord Kenton C. J. faid that he remained of the fame opinion as 
at the trial. If the agent difclofe his principal at the time, it is 
dear that he cannot pledge the property of fuch principal to 
another with whom he is dealing for his own private debt. It is 
true that he did not name him at the time, but he did in effefb 
the fame thing by faying it was for a neutral. Suppofing the agent 
had faid to the defendants, it is true I am agent for a foreigner, 
but neverthelefs you may retain the money due to him for my 
debt i could fuch a tranfa^ion be fuftained ? But that which is npw 
contended for is in effc£l the fame thing. All therefore that the [ 338 1 
defendants can retain for is the amount of the premiums due on this 
policy on the part of the plaintiff. 

Per Curiam, Rule difchargcd. 

(>} 7r<rmRtj>, 359. 



338 CASES IK HILARY TERM 

1801. 
^b^^tzih. ' Butler againji Butler. 

Procefs fucd ^HE following rulc wis obtained in this caufe on a former day 
out by the 1 of this term : « Upon reading the affidavit of Luie Turner it 

crown &28iDft • * • • 

a defendant ** ^s Ordered, that the plaintiff^ upon notice of this rule to be given 
to recover «< to his attorney and the Solicitor of Excife, ffiill on, &c. (hew 
u*on whfch *' ^^ufc why the fheriff of the county of Buckingham Oipuld not be 
Judgment for" at liberty to pay into court the money now in his handb It-vied 
the crown it «« under the writ of fieri facias ifTued in this caufe» after deHuding 
obt*aio«d - ** poundage, &(i., for the ufe of the perfon or perfons who (hall be 
title* the* " found entitled to the fame, and chat in the mean time procccd- 
king'i exe- <« ing$ againft the faid (heriff be ilayed." The affidavit referred 
hatiTpriority *® dated, that a writ of fi. fa. iflued at the fuit of the plaintiff, 
within the ^ dated 3d November 180Q, and returnable the I5rh, which was de- 
^"•33^-8.1ivcrcd at the office of the under-rtieriff in Aylesjbury on the 5th| 
before the* to levy 704/. 4/., on which a warrant was granted the fame day, 
execution of and the defendant's goods taken in execution under it, but for 
afubjra, want of buyers remained in the hands of the (herifF till after the 
cation had fcturn of the writ, who returned accordingly. That an extent (j) 
Ifluei and at the fuit of the crown iflued out of the Court of Exchequer upon 
been com- ^ judgment recovered there againft the defendant, teftcd the * 15th 
judgment °^ ^^^ ^^^^ November jand returnable the aSth, which was delivered 
vecofered at the flieriff's office on the 17th, whereupon a warrant was granted 
■*"f* to levy 500/. That a writ of venditioni exponas at the inftancc of 
defendant ^^^ plaintiff iffued On the 2(5th of November^ returnable on Fridaj 
prior to the next after eight days of St» Hilary^ and was delivered at the flieriff's 
fflent'but*"^®^^ on the 29th, and the goods fold i\n:ler it for 148/. 6s. That 
lubfequent the landlord of the premifes had alfo made a demand for rent due; 
to the com- and that the flieriffwas defirous to pay over the money in his hands 
5rti?kin" '$ ^^ whoever fhould appear legally entitled ; both the plaintiff and the 
procefs: tbefoHcitor for the Excife having refufed to indemnify him, and the 
king's writ plaintiff having ruled him to return the writ of venditioni cxpbnas. 
havlnrb«° ^" ^^^^ Other hand on (hewing caufe on the part of the crown, 
delivered ro it appeared that the plaintiff's execution iffued upon a judgment 
the fheriff entered upon a warrant of attorney to confefs judgment given juft 
3^°'Jj^,*^f before. That a fubpcena iffued between the ill and 3d oif Noverri' 
the defend- her laft on the part of the king agaifift the defendant, on a profe- 
antv godds cution dire£led by tiie commlffioners of Excife for penalties under 
pUimiff's *^^ pap^r a£l (34 Geo. 3.^. 20.) tefted 12th February 1800, retum- 
exccuiion. able 30th of April. That on the 9th July following the crown 
*C 33Q j obtained a vcrdi£b in the Exchequer for one penalty of 500/., and 
on the 14th November final juvlgmciit was entered up. That a 
writ of execution iffued thereon on the 17th, teftcd the 15th, 
and returnable on the 28 ih of November^ which was delivered to 
the fheriff on the 17th ; to which he returned fpecially, ftating the 
former proceedings, that he had fold all the defendant's goods under 
[[ 340 ] the writ of venditioni exponas iffued at the fuit of the plaintiff in this 
caufe, and that the defendant on the 15th oi November laft, or af- 
terwards, before the return of the extentj bad no other goods oa 
which he could levy. 

(a) Pr^pefiy, an ex;cu;toii at the fuit of the Cfowm. 

Erjkim 
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Etjktm on th^e part of the (hcriff refened to ^orki v. DiiyreH{a), i8oi. 
irhere it was determined that after goods had been taken in exe* 



cution on a fi. fa* at the fuit of a fubjed againft the king's debtor^ Butl^k. 
and before thejr were fold, an extent at the king's fuit grounded on H^^fi 
a bond-debt tefted after the delivery of the fi. fa. to the (heriflFcame '''^*'*"* 
too late. But that at any rate if there were any doubt in thlsjcafe, 
the queftion between the plaintiff and the crown ought not to be 
litigated at the expence of the (heriff, who therefore defired to pay 
the money into court. 

Ejpinajfi on the part of the plaintiflF contended, that the crown 
was not entitled to any priority in this cafe \ for the ftatute 33 /f.8. 
€, 39*/ 74- only diredls, that if any fuit be commenced or proceft 
awarded «* for the recovery of any of the king's debts!* that fucK 
fait or procefs (hall be preferred before the fuit of any pcrfon : and 
that the king (hall have firft execution againft any defendant tfand ' 
fir his/aid debts before any other perfon ; fo always that the king's faid 
fuit be taken and commenced, or procefs awarded ^r thexfaid debt^ 
&c. before judgment given for the faid other perfon. Now here^ 
though the king's procefs had commenced before the plaintiff's 
judgmerit, yet it was not for a debt but for z penalty ; and it was not 
afcertained to be the king's debt till the judgment obtained in the 
Exchequer on the 14th, which was after the commencement of the 
plaintiff's execution ; and confequently the king could not in(ift on C 34 < 3 
bis priority, according to the determination in Rorkev, DayrelL 

Law and Wood on the part of the crown fuggefted that the 
whole proceeding on the part of the plaintiff, who was the it» 
fendant's brother, was a collulipn between him and the defendant 
to defeat the crown of the fruits of its profecution againft the 
latter: and (in anfwer to a queftion from the Court whether there 
were any cafe of this fort concerning the priority of the crown's 
fuit in refpeA of penalties) they cited the following cafe as decifive 
of the legal obje£tion« 

[" The Attorney-General againft Alderfey [b). . This was an 
** £;tchequer information filed againft the defendant, a (heriff, for 
** making a falfe return of nulla bona to an execution on a judg« 
** ment after verdid on an Exchequer information againft Thomas 
*< Harris, a foap-maker, for excife penalties. The caufe was tried 
•* at the fittings after ^iVA. term 1785, and the jury gave a ver- 
** diOt ioT the croWn : but a fpecial cafe was referved for the opi« 
** nion of the Court upon the queftion, Whether under the cir- 
** cumftances the king ought to recover che damages for which 
** the verdiA was given ? Previous to the iffuing of the crown's 
*' execution, and at the time of its delivery to the (heriff, his of« 
** ficer was in poffeflion of Harrises effedls under a fieri facias, at 
** the fuit of a fubjeA. The Excife board, in conformity to the 
** invariable praQice, having refufed to give the (heriff an indem* 
^ nity, he appropriated the whole of the defendant Harrises effe^s 
** in fatisfaAion of the fubjefi's fieri facias ; and returned nulla 
*^ bona and non eft inventus on the crown's execution. But the C 34^ 3 

. («) 4 Term Rtf. 402. Vide alfo Uffem ▼« Sumner , % -Bite, Hep. 1194. 

(^) The cooniel iot the crown were furoiihcd with this not* of the atk, which they 
Aortly re&Rtd to. 

Voul. 5_Aa "Excife 
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1 801. ** Excife Exchequer information having been filed prior to the 
" commencement of the fubjcA's ^6lion, (which was a jodgmenc 



B0TLBK ** entered up on a warrant of attorney to c6nfefs it,) the Coun, 
aiain/t " after three very long and folemii arguments, on il6\\\ Novemkr 
Butler, cc 1^86 adjudged the crown to be entitled to the goods. 

<* £tre B. I fuppofe there can be no doubt that the fum re- 
•* covered by the judgment againft Harris is a debt upon which 
•• an aAion of debt may be maintained. When therefore the 
<< crown is enabled to recover in an a£lion of debt, it fcems to me 
'* difficuU to fay that the fuit is not to recover a debt. I really 
^ thiuk this is a cafe in which the matter of fa£l decides the point. 
'•' It being a judgment on the jjround of a preceding forfeiture, 
** that forfeiture conftitutes a debt recoverable by an adion of 
'< debt ; thcfn is not the a£lton by which it is recovered a fuit for 
•* the recovery of'a debt ? 

** Lord C. B. Sktnner. If my brothers clearly confider the 
^ cafe in that light, 1 can have no hefit^tion to give my optnioQ 
'^< u^on it immediately \ which is, th^t the money became a debt 
•* which has been fo recovered by thaj fuit. The crown was en- 
•* titled to priority of execution irtdegcndcnt of the ftat. of Hifu 8. 
•* Then whatever alteration that ftatute may have made, it ctr* 
•• tainly has faid, that wherever the king's fuit has been com- 
^* menced for a debt before the flibje£l has obtained judgment, 
*< the king fhall have the priority of execution. Now here the fuit 
*• had been fo commenced in which judgment was recovered, 
^* which made that a debt for u'hich the execution iflTued. The 
•f cafe then comes within the woriis of the (latute, adopting the 
** conftruflion which has been put upon it, that it abridged the 
C 3^3 3 << prerogative ; for this was a debt prior to the judgment obtained 
?* by the private creditor. 

** EvftE B. In truth, a right to the fpecific fum from tlie party 

** attached in the crown upon the crown's inftituting its fuit, 

*' though not before ; for till then another perfon might have in* 

** terpofed his fuit, in confequence of which a right to a part of 

** that fum would have attached in him. But that is excluded by 

•* the crown^s having inftitutcd the fuit in the prefent cafe. Con- 

'< fider the nature of the right which fo attaches ; it is to demand 

*< from the party a fpecific fum of money. Had that fiim been 

^^ due upon a contract, Jt would have been a debt in the ancient 

** idea of a debt. But though due and recoverable from the party 

^ upon another ground, it certainly becomes a debt, becaufe it il 

^ allowed to be recovered in the (hape of a debt. The crown re- 

^* covers it upon a {ground which exifted prior to the demand, and 

** which is in consideration of law a ground for that demand, 

** without any conviAion or previous afcertaining of the forfeiture. 

^< It feems to me as if the argument u&d on the part of the defend- 

'* ant would go tothis, that this fort of a£lion could not have been 

'* commenced by a common informer, or by an infbrmarion by 

' '* the crown, until the ground of forfeiture had been conlUtuted 

** in fome other mode of proceedings If it were only upon the 

*^ forfeiture being afcertained that the right. of adlion accrued of 

*« the debt was created^ it muft haye bicen afccftained ^o fome 

«<of|ikef 
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'< other mode, as by ladidlment for the offence, or in fome other i8oi* 
<* manner ; for that feems the only way in which the cafe can be m 



^* brought to an analogy to the cafe of forfeiture. • But inftead Butlk^ 

" of that, the law authorizes the crown or a party to demand this ^^S^"^ 

*< as 1 fum of money due to them, and make, not the judgment, #r ^ . . 4 

" but the h& of the forfeiture, the ground of this duty, as it may ^ '^ 

<* almod be called. It becomes a duty, as foonas the crown's rijrht 

'< to it has attachtfd by the crown's having infticuted its fuit. The 

** onlyreafon why it is not a duty before that time is becaufe it may 

« go to one or another perfon. It is indeed incident to the nature 

*^ of this demand, that if the party die before judgment is obtained 

<< the fuit is abated : but I do not fee that that circumftance alone is 

** a reafon why that which is recoverable in an a£^ion of debt is 

<< not a debt : it is a debt of a peculiar fort, a debt liable to be 

^^ defeated, and not transferable before judgment : it is a debt 

<' arifing out of a perfonal tranfa^iion : a debt which by poffibility 

*^ if not purfued up to judgment may never take eStik for the 

/' benefit of the party who fues : but as foon as it has been pur- 

'' fucd up to judgment, there is an end of all thofe circumftances 

^' which counfel have raifed in the quedion with regard to what 

'' is the true nature of this demand ; it is then afcertained and 

*^ fixed beyond all poflibility of doubt. That however goes only 

^* to the remedy : the remedy for the recovery of this fort of debt 

<' is liable to be defeated by the accident of the parties dying 

*' before the judgment is obtained. I do not fee th^t that which 

'' as foon as the judgment is pronounced is confclTedly a debt, 

*' upon which all the ordinary remedies which the crown has for 

'^ the recovery of a debt would immediately attach ; and which 

** proceeds upon a ground of fa^ exiding before the fuit is ccm- 

*' menced, and which is made the ground upon which the fuit is 

*^ commenced ; I do not fee that it is not }uft as much a debt in [ 34^ ] 

** the idea of law as a debt which is created by contract It feems 

^' to me that it is impoflible to difpute upon the face of this record 

** that this is not a debt ; becaufe upon this record which is after 

*^ judgment none of thofe fubjefls which could create a queftioa 

** upon it are open : they are all conchided* Here is a demaiui 

*' againft this perfon proceeded upon till it is impoflible it can be 

" evaded ; it is recovered, and being recovered^ it is a debt : fo 

** it comes within the letter of the ad. I think we (hould eftablifh 

** a mifchievous precedent if we were to fay, that this clafs ^o( 

*^ debts were not debts upon which the king is intitled to his 

** preference, if the fuit commenced before the fubjeA's judg* 

^' ment ; becaufe though in this particular cafe there may not be 

^* a fraud, yet it would be dpen to pra£lices ; and the anfwer to 

*' that, that it is always open to the queftion of fraud by alleging 

'' fraud, would involve the revenue in high doubt and inextricable 

*' difficulties ; and therefore I am not forry that the Court fees a 

^* ground upon which.it can determine againft the fubfequent 

** judgment, which will not expofe thofe profecutions to be dealt 

'' «(ith in that fort of way which t^e iogenuity of gentlemen who 

** are concerned in defending caufes of this fort, I am afraid would 

^' be apt to make very efieftuah Hotham B^ s^pd Perryn B« de* 

^ dared ttemfclvcs of the fame opinioiu"] 

11 . Lord 



S4S CASES iM HILA&T TERM, &e. 

. 1 80 1. Lord Kemtoh C* J. fatd, that the cafe cited had r cm ote d the 
only doabt which had floated in his mind. And accofdtngly (the 



BvTLKi other Jud^a concurring) The Rule was difcharged. 

B?^i. ^^ Court at the fame time intimating to the (heriff's counfid, 
r ^46 1 ^^^ ^^ would be better for him to pay over the money leried in hii 
hands to the crown without further litigation and ezpcnce. 



ift 



fa.iSL Burton a^ain/i Harrison. 

^^ 'T^HE common rule for judgment as in cafe of a nonfuit, for not 
SiwJJLt proceeding to trial purfuanc to notice, having been moved Cor 

Jiif fword in this cafe, 

after eottr- Wood (hewed caufe againft it ; infifting that by the praQice of 
tM^Ac ^^ Court it could not now be granted, the plaintiflF having taken 
Icodant may do^n the rccord to trial and entered it, though he had afterwards 
iMve joti|. withdrawn it. And he cited King v. Pippet (a), where the plaintiff 
^oTa'" having been nonfuited, which nonfuit was afterwards fet afide on 
aoaiiiit* a point of law, the Court ruled that judgment as in cafe of a noo- 
fuit could not be entered on the plaintiff's negleding to carry the 
record down to trial a fecond time, where the defendant might 
have carried it down bv provifo. So in Mewburn v« LangUj (h\ 
where the cafe was made a remanet after being entered for tnaly 
the Court rcfufed the like rule for not proceeding to trial the fecond 
rime, becaufe.the flat* 14 Geo. 2. c. 17. was fatisfied bj the plain- 
riff's having once carried the record down to trial. 

GaosE J. The words of the ftatute are, that where the pl»o- 

tiff << (hall negleA to bring fudi iffue on to be tried" the Court 

C 347 3 ^^7 S^^^ ^^^ defendant the like judgment as in cafe of a nonfait. 

But how can it be faid that the plaintiff brought the ifiiie on to be 

tried when the record was withdrawn* 

Lb Blanc J. The verj point has been already exprefsly decided 
in a cafe of Rifedr. Sione^ E. 36 Goo. 3. {c\ where the record having 
been taken down to trial and entered, but afterwards withdrawn} it 
was objeQed that there could not be judgment as in cafe of a non- 
fuit : but the Court were of a difierent opmion upon the words sf 
the ftatute^ and granted the rule. The fame point was taken for 
granted in two other cafes 1 Raines q. /• v. Spicer (d)^ and Jmrdm»t 
end Others v. Siarpe (/). 

JFood thereupon confented to give a peremptory undertaking to 
try ; on which ternu it was agreed that the rule (hould be dif* 
. charged. 

Vajrell for the defendant. 

(«) I Ttrm Rep, 492, (i) 3 Tirm Rff, n {c) Vide % TiiS'k Frm. %^ 

{i) 7 Ttrm Rtf. 17S. (tf) % If. BUc, z%6. 

In this term William Macwortb Prmed Efq. of UnceiUfs^bm wtt 
called to the Degree of Serjeant at Law. His motta wis ** F^tknt 
** 4[quas dtcamus leges!* 

THB IlIB Of RILaiT TfSMM^ 

TibUd %if A. StralMii,LMr.PrlBtffr fo Hit Majdly^ . 

Pnattrt-Scntc, LondMk m* 
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ARGUED ANi> DETERMINED 1801, 
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Court of KING*s BENCH, 

E after Term, 

la the Forty.firft Year of the Reign of George III. 



I 



N the coorfe of the laft vacation, the Great Seal Was, on the 

refigoatlou of Lord Loughborough, (afterwards created Earl of 
kofsljtt,) immediately delivered to Lord ElJon, Lord Chief Juftice 
of the Cotirt of Common Pleaa, who was appointed Lord High 
Chancellor of Great Btitain. His Iord(hip however continued to 
prefide in the Conrt of Common Pleas till the appointment of his 
fuccefibr, which did not take place till after this term: when 

The Right Honorable Sir Richard Peppit Afien Knt. Matter of 
the Rolls, was appointed to fucceed him (having firft refigned the 
Rolls) and Was created a Peer, by the title of Baron Ahanley of 
Alvanliy, in the County Palatine of Chejkr. 

Sir John Mitford Knt. his Majefty's Attotney-Gcnefal fefigned 
his office before the term, and was eleded Speaker of the Houfe of 
Commons ;. in whbfe room 

EdfOard Law Efq,, one of his Majefty's Cottnfcl learned In the [ 350] 
Law, was appointed Attorney<»Gcneral, and was knighted. ^ 

Sir William Grant Knt. his Majefty's Solicitcr-Gcneral> refigned 
at the fame time, and was fucceeded by 

The Honorable Sphicer Perceval, one of his Majefty's Counfel 
learned in the Law. 

And after the term. Sir Wm. Grant was appointed to fucceed 
Lord Alimnlej as Matter of the Rolls, and was fworn of his Ma* 
Jefty^s Moft Honorable Privy Council. 



Martin againji Vallanc^. 5^7^ h. 

THIS was a rule calling'^on the plaintiff to flicw caufc why the wherein 
Matter (hould not review his taxation of cofts. The a^ion treW»<»«t 
ivas trcfpafs quare clauTum frcgit : pltras, i ft, not guilty, which was jcftndlnt 
found for the plaitotiff; 2d]y, a juitification of a right of way ge- pleads not 
tierally (not fetting out the way by metes and bounds) over the ?»H*y» •"'^ > 

•f a right of way, and the plaiotiBTtraverfes the right of way, and new aifighi extra vlam ; aad there it 
a ▼rrdiA for the plaintiff, with H. damages on the new afTigitment, and for the defendant on the jufti* 
icatioo ) the ptaiatiff it entitled to fuU cofti, 4e4odiog the defesdant'i coftt oa the ifluc liMwd 
for htm. . , ^ ' 

Vol. L B b locuii 
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1 80 1. locus in quoi replication, traverCng the ^^ht of ^^j, and new 
afligning extra viam : iflues taken on the right of way and on the 



Maitih new affignment: wptdiQ, Cpr the plaintiff on the new affignmeot, 
^^ with IJ* damages, and for the d^rfendant on the right of way* 

iAitcs. Tl*^ Mafter taxrd the p1aiiui|F his full cods, dedudiing the colls of 
the iflue found for the defendant ; and the objection was, that the 
plaintiff Was entitled to no more cofts than dajsuges. The quef- 
tion was fird agitated on the Uil day of lad term, when the Couit 
ordered it to (land ov<rr till now. 

Wlgley in (hewing caufe, reli' d on JJer v. Finch {a) as in point i 

[ 351 3 the only difference being, thait the pbtntiff only replied eitra viam, 
admitting the right of way. But the reafon given why the plain* 
tifffluHild have his full cods iwas, becajLife the title to the way was in 
queltioo, namely, of what extent it w.is. The cafe of tthotfon v. 
Browne {h) is the only authority which appears the other w»y ; 
and there the plaintiff, who had a verdi^ on the new afligoment, 
.as here, had no more cods than damages. But it docs not appear 
what the judification was in that cafe» jt might only have bern the 
common bar. The rule however adoptied in jijir v. Find has 
been recognized in fubffqucnt cafes ; in Bea/e v. AfooVf Tr. 
15 Geo. 2. (tf), and Cocierili v. AUanfon^ Tr. 22 Geo. 3. (</) \ thoU)^ 
a didin£lion was taken in the Latter* that w^^te the way pleaded 
, is fet forih.by metes and bounds, the ntw AQignmcnt ctpcraes like 
a new a^on, and then the cafe amounts to no more than a common 
a&ion of trefpafs with damagc;s under 40J. ; and fo the plaiotiff is 
not entitled to any more cofts ihan damages, nnlefs the judge cer- 
tified under the dat. 22 & 23 Car, 2. c. 9. f. .1 jd. that the free- 
hold or title to the land came in quedion. This cafe ,dtSers from 
that of Griffiths v. Davis (f), for there there was judgment by de- 
fault on the new affignment,and all the pleas on which iffucs were 
taken, whieh • were j unifications for feveral rights of way, were 
found for the defendant 

Lawes contra. The finding the judificatiao for the defemlant 
does away the finding of the fird general iffue for the pUintift 
and then the finding for the latter on the^ew affignmcnt is no 
more than equivalent to a verdiA in a new a£iion of trefpafa» and 

C 35^ ] confequently the plaintiff is entitled to Jio nu)re ct>ds than damages. 
2 Ventr. i8o. 195. The cafe of Bhotfon rw Browne before alluded 
to is in point, that where there i^ a verdi£t for the plaintiff on the 
general iffue, and for the defendant on the fpecial judification, the 
plaintiff is not entitled to full coda. 

Li Blanc J. obferved, that there was ^o new aflignmeat in 
cither of the cafes in Ventris. 

The Court oir this day, after fome further argument, faid, that 
after the prafkice had been fo long ago fettled by the cafe of Jijer 
▼• Finch f which had been jfollowed wi by fubfwquent deter* 
minationti it was now too late to depart from it. 

Rule difcbarged. 

(j) % Liv. S34* Thit aod Mfaer cafet 00 the fokjtd nt coUt^a in Umlbek m O0h 

(i) £. iiG«p. I. 4to. Bsmtst |»9« {c) % Srrj. 11S8. 

{J) Halixk ft C<fitf 86. (c) 8 Ttrm R9f. 465. 
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Parker ii^^z/^Eldino* S^' th. 

A SSUMPSIT for the depafturing of cattle, for work and labow, where a 
^ and on the common counts. At the trial before Gr0fi J. at p»Wk ftt* 
the laft affixes at Cambridge, the plaintiff failed aa to pan of Ms ^^^^ ^ 
demand, but proved himfelf entitled to receive from the defendant Court of ia« 
l/. iBx. for work and labour, and for agiftment. The defence as terior jurU:. 
to fo much was, that the debt was contracted within the Ifle of Ely Jj^'^,^** 
by the defendant refiding therci where the plaintiff alfo lived at «#aoaaioa 
that time, (though the latter had removed at the time of the action •* ^ •"y 
commenced 5) and that by the ftat. 18 G». 3. r. 36. (dire£ted to !!jjj^^ 
be deemed a public a£l) for the more eafy and fpeedy recovery of <« irg to 
fmall debts contra£ted within the IJlc ofEly^ a court of requeRs is ** 4o»- «n* 
conftitutedy and it is enaded, << that no a^ion or fuit for any debt «« ^^^ 
'^ not amounting to 40/. and recoverable by virtue * of this aQ tn •< tiuc aa 
•* the faid court of requeftsi (hall be brought agatnft any perfon r#- " jj**** ^ 
^Jldhsg er inbahiting within the jurifiUBtm thereof in anv of the « .IgJIfft 
*' king's courts of Wefiniinfier^ &c. or clfe where out of the (aid court <* ^ny perlba 
** of requefts." In reply, it was urged on the part of the plaintiff " ''.^J"^. 
at the trial, that, admitting that the above mentioned claufe was !i j^rif^ilc. 
ftrong enough to draw the fubjeCt matter of the aftion within the « cion/' &c» 
inferior jurifdidion, becaufe the defendant refided there, although f"^**.^^"^ 
the plaintiff did not ; which was contrary to the ufual rule in fuch 'J^„ theM. 
cafes (m\ ; more efpecially as a fubfequent claufe gave treble cofts oeiai idiie to 
againft the plaintiff in cale he was n6nfuited or a verdiA paffed ^?*^7 
againft him, a provifion which fcemed to imply that he alfo muft hinfcif' 
rtfide within the juriCdiAion \ yet ^t any rate fucH an objeAion to within St, 
the jurifdiAion could not be taten on the general iffue, but ought ?jj*^^*'?*^ 
to have been fpecially pleaded } for otherwife it is a ftirprife upon rio^CoamT 
the plaintiff, as he might not know that the defendant lived within *[353] 
the peculiar jurifdiflion at the time of the contraft made. The 
learned Judge however thought the objediion to the a&ion well 
foundod, and a yerdidl was taken for the defendant, with liberty 
to the plaintiff to move to fet it afide and enter a verdtd: for the 
!/• 18/., if the Court fliould be of a difierent opinion. 

WUfon now moved for a rule for that purpofe, upon the ground C 354 3 
before ftated. 

Lord Kenton C. J. Some aAs of parliament, giving a peculiar • 
jurifdifbion, require that it (hall be pleaded, in cafe the partiea 
claiming the privilege (hall be fued elfewhere ; and others dire£l 
that a fuggeftion (h^U be entered on the roll \ and in thofe cafea 
the methods pointed out by the f efpedlive ftatutes mult be pur« 

(«) In Wflkk V. Bfm»n^ % Tirm Jt^. 5)5. it w«t bolden, that 1 ^iteo and fktmmoi 
ifminnf not rcfidcnt jtl^iCfcia, having a dCQiand under 401. for foods fold agaioft another 
citiaen tad frceaao who is rcSdoit, is not bound to fue in the Court pf Requefh purfuant 
to tba Aaosie i^Cm.%. €. lo. But upon reftrence to that ftatute it wUI appear that the 
v^onla frf tlic tn^Aiog dau(: aie very different hom tboTe in the prefent cafe, and that i\^j 
only apply Co cales where both the perties lefide withUi the inferior juiifdiaion. But it if 
fofficient to entitle a plaintiff to foe in the county court that the caufe of a^on ariies aod 
the defcsdaM felidee within thccouotx. m^ v. Trayfr, % H. BU€. S9., and Imkk t. ^Mf» 
^ f, 67«ralt^. 175. 

Bba Ittcdi 
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i86i. fued« But here it a general law, of which wc are bound to tale 
notice, which Ujs, that no a^ion (hall be brought againftany 



Pakkf K perfon refiding within the jurifdiAioR for any debt not amountiog 
^i^f to 40/., and recoverable by virtue of th^t aft. The demand in 
queftion is of that fort. How then can we fay that the plaintiff 
fliall recover it againft the poRtive diredlion of the a£k ? Thit 
being direfted to be taken as a public z€t is part of the generd 
law of the land, of which the plaintiff muft be deemed to have 
notice, and therefore cannot objeft to being furprifed. He muft 
alfo know in faft with whom he contrafled, and on what account. 
Per Curiam^ Rule refufed («]. 

(«) In taylv v. B/tf<r, ) Term Rep. 4^1. under a fimitar provifion in to aA of parTtt- 
inent cm'ing a Court of Requefts in Weftmiofler for caufes onder 40i-y which enadt t)wc 
the defendant fued eliiewhcre maf pleat*, Arc. Lord Ktfiyn intimated an opiniooi that citi 
on the general ifliity if the objedion were matfe at the trial, the plaintiff oMf ht be boq- 
fuited. In SJtipman w, Htnbepf 4 Term Rtf. 109. it wat not neceiTary to deuimine tbif 
pointy bccaoic the Court there held th*t the jurifdiAion of the fupeitor Coorts wis not tika 
away. 



C355] 

^^^*^ Reed againft Jackson. 

A irerdia ^r RESPASS for breakhig and entering the plaintiff's clofe called 
S^^i^n ^^ Marjb^ fituate at the parifii of Holmt CuUram in tbc 

trefp .r Bpon couuty of Cumberland. Pleas, the general iflue^ and fereral jofti- 
anitfoeofa ficatious; I. foT a Common public footway in, through, o?er, and 
of^ pubik* *'®°8 ^^'^ locus in quo ; 2. for a publi^ carriage-way ; 3. for an 
right of way, occupation«^way to and from the defendant's houfe over the locus 
aegatiying in quo to a certain bridge ; 4. for a cudomary-way for all the 
heTideo(ie inhabitants of a certain fide of the pari(h to and from their re- 
)n trcfpafs fpe£live dwelling-houfes over the locus in quo to the fame bridge, 
for breaking and ftom thcncc to the pari(h church* The replication travcrfcd 
th^famT"** ^^^^^ feveral rights of way, and new affigned other trefpafles extra 
clofe againft vias. The rejoinder took iffue on the feveral traverfes, and 
another de- pleaded the fame juftifications to the trefpafles newly affigned, to 
jttSiAed un. which the plaintiff protcfting, &c. replied de injuria, &c.i on all 
der the fame which iflues w<;re taken. 

right; aod ^^ ^^^ jy^jj before Graham B. at the laft Summer affizcs at 
caohotihtw Carij/le, the plaintiff's counfcl, in order to negative the exigence 
that fuch of a public footway, tendered in evidence a record of another 
^*tw2*'*' aftion brought by the fame plaintiff againft one Brown for a tret 
tbatpai^cu^ P^f^ in the fame clofe defcribed in the prefent declaration, to 
W plea by which amongft others there was a (imilar plea of juftification for 
the**^"^ a common footway over the locus in quo, and another juftification 
there having ^or a prcfcriptive eafjcment to gO upon the land to wa(h and ilieir 
been no evi* (beep at (hearing time in right of it certain meffuage, &c. ; which 
i^ber'iSde jttft>fic^ti<^n« ^«c travcrfcd, and the iffues thereon found for the 
in refpca of plaintiff, negativing the right of way, and the eafement laft men- 
thar iflue 00 [356] tioned. It was objeQed by the defendant's counfcl, ift, that the 
thli^ihT ^^^"* ^^^ "^ evidence between thcfe parties, being res inter ilios 
rec rd being afta ; which objcdion being over-ruled, though the evidence was 
oocittfive ' holden not to be conclufive, the defendant then offered to ihew, 

at fo the fad 

of foch a 6n^iBS» dioogh not at to the truth of it between other parties* 

that 
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that no evidence was entered into upon the trial of that caufe re- iSoi** 
fpcQing the iflue upon the public footway, but merely as to the 



eafement of wafliing iheep, and therefore that the finding of the E»«» 

{ury upon the firft was miftakenly indorfcd on the po(tea. The j^^^^^ 
earned Judge however rejedied this evidence, and the plaintiff 
obtained a verdid). 

Cockell Scrjt. in Michaelmas term laft obtained a rule, calling 
on the plaintiff to (hew caufe why the verdid fhould not be fet 
afide, and a new trial granted : and in Hilary term the cafe was 
(hortly touched upon by Law, (now Attorney-General,) who in- 
fifted that the record in the former a£lion was admiifible in evi- 
dence againft the prefent defendant, though no party thereto, the 
right claimed being for a puUic footway, which was matter of 
common notoriety. The cafe was ordered to ftand over till this^^ 
term: And 

Park and Litiledale were now called upon to fupport the* rule, 
who relied 'principally upon the cafe of Lewis v. Clerges (a) to 
fliew that a verdi£l could not be given in evidence unlefs between 
the fame parties ; for otherwife a man would be bound by a de- 
eiGoo where be had no opportunity to crofs examine the witnefftfs. 
But though it were admiifible, at any rate it was competent to the 
defeodatit to (hew that the indorfement on the podea was made [ 3573 
by miftake of the officer; the matteir of that iffue refpe£\ing the 
footway having paffed fub filentio, and the trial having altogether 
proceeded upon the iffue refpediing the eafement of walhing 
(beep. 

Lord Kenton C. J. I think the judge*s dire£^ion was right 
upon both points. The record was admiffible evidence, though 
between other parties, as to the finding upon the right to the 
public footway, which was negatived. The defendants in both 
cafes ftood in the fame relative fituation. In the cafe of cuftomary 
commoners, a verdi£k in an a£tion for oi igainft one is evidence; 
for or againft anpther claiming in the fame right. So in other 
cafes {b) of public prefcription. What weight the evidence was 
entitled to is another queftion ; perhaps not to much \ and certainly 
it was not concluHve. But the evidence offered by the defendant 
went to impeach the authenticity of the record as to the fad of 
fuch a finding, and therefore was not admiifible. 

Grose J. affented. 

Lawrence J. Reputation would have been evidence as to the 
vight of way in this cafe \ a fortiori therefore, the finding of twelve 
men upon their oaths. 

Lord Kenyon, C. J. agreed, that reputation was evidence with 
Kfpe£k to public rights claimed, as in this cafc} but not with 
tcfpcft to private rights. 

Ls Blanc J- affented* 

Rule difcharged« 

(«) A frtal at bar. E^L/itr term 1 700, Gilbtrt^i Law pf Bvidtnct^ >9. Vide SUnvvt ?« 
C^'P», J^utL J^tji Br'mty 33a. 
(^) U ih« caie ot' cuAoaarj tolk, fide 7bt Gtj »/L$iuUk t . Cinkt, C^rtA. 18 1* 
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_,, ^ . ' Cary aTalnB Longman and Rbes. 

Ab aaton ^ HIS was an aAion on the cafe for pirating a book of the plain* 

^dim*^"^ ^*^^- '^^ ^^^ *^^""* ^^ ^*^^ declaration ftatcd, that the 

forpjrTnSg plaintiff wat the author of a* ceruin book intitlcd, << Corf% New 

/if WW cw « Itinerarfi or an accurate Delineation of the ^reat Roads both 

TStiHrnl^ ** A^rcCt and crofe throughout England and JTa/es^ &c. from an 

mtUwtrk. '* adual Admeafurement made by Command of his Majeily's 

*< Poftmafter-General,'* &c. | and that being the author oi the fakl 

book, within fourteen years lift pad he had pubiiftied the fame fur 

£i1e, &c. That the defendants intending to deprive the plaintiff of 

the profit thereof) and of the benefit of his copy*rightf injurioufly 

publiOied and expofed to fale divers copies of a certain book mtU 

tied, ^ A new and accurate Defcription of all the dired and prin* 

** cipal Roads, &c* from a late a£lual Admeafuremeot made by 

** Command of his Miijefty's Poftmader-General," &c»; nMcb 

fimg hook had hejoti that tinu hten v>rongfuUf and injuriouPj €^e4 

from thifud book of the plaintiff without his content, &c. ihc fc« 

cond count hid it thus ; great pari of ^vbUb fold booh had been bc^ 

fore that time wrongfully and injurioufly copied and pirated from 

ibafaid bookoix\itf\Mt\\\f[^ without his cenfent, &c. The tbifd 

eount laid, that the plaintiff was the proprietor of Carjs Itinerary^ 

&c; The fixth count laid, that the plaintiff had the fole right of 

printing certain matters relating to the roads of this kingdom, &c« 

firft puUiflied within fourteen years lad pa(t in a certain book of 

the plaintiff's called, &c« 

At the trial before Lord Kinjon at Wefimlnfiir^ it appeared that 
C 359 3 ^ original foundation of both the plaintiff's and defendants' booka 
was a work firfl publifiied in 1771, by Mr. Patierfin^ the copyright 
of which in 1788 (the author being then living) became vefted ia 
Mr. lienvberry. This work had gone through feveral editions, the 
II th of which was publiflied in 1796. In 1797 the plaintiff wat 
employed by the Pofimafter- General to make an a£kual furvey erf 
likft principal roads ^ and the book publifiied by him with their per* 
miflion contained many material corrc&ions of and additions to the 
lad edition of the original work by Paitnfin* The principal of 
thefe confifted in fome corre£lions of diftances by the actual for* 
▼eys I in an admeafurement of the difiances from inn to inn ia the 
feyeral poll towns, in addition of thofe from one town to another) 
in an index to the roads more copious than the former one ; in an 
additional number of gentlemen's feats by the road fide i in a rejec* 
tion of fome routes, and an addition of many others* On the 
other hand, the work publifiied afterwards by the defendants aa the 
I ath edition of the original work by PaHtrfin appeared to have 
bten copied, nine tenths of it, Terbatim from the plaintiff's im- 
provements; and many of the alterations merely colourable. After 
terdid for the plaintiff, 

Gibbt mored for a new trial on the ground diat the ftat 8 Amm. 
€* 19*/ 1*9 ^nting the copy right to authors for a certain time^ 
or.ly ena£l8> ** that the author rfany book and his afiigns fliall have 

. ••tbi 
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'' tlie Kit liberty of prifttinff fis^b took for i^pyears^'' &c. And l8oi. 
though he couM not de^y that the defendants had copied the altera- 



tions of and adciitions to theortj^inal work| introduced by the plain- CakV 
tiff in his Ititicrary, In the farnc manner as he hiinfcrf had copied , J^^ 
th^ origirfarwofkt jn he could not be confidcred 2% the author of r o^ 1 * 
the book within the meanincr of the tlatutei the greater part of )( 
having been before publifhed by another perfon, and to which iSiit 
plaintiff had no title. 

bord Kentok C. J. Certainly the plaintiff had no title on which 
he could found an aAion to that part of his book which he had 
taken from Mr. Patterfon'% % bat it is ^% char that he had a right tO 
his own addition^ and alterations) many of which were very mate- 
rial and valuable; and the dcfendat^ts are anfwcrablo at lead for 
copying; ihofe parts in their book. That the defendants had pirated 
from the pl^tnrifPs book was proved in the cleareit manner at the 
trial ; nine tenths at lead of the alterations and additions were co^ 
pied verbatim. The printed work itfclf was made ufe of- by the 
defen«lants at tl)e preft, fome of it clipped with fcilfars, with a few 
flips of paper containing MS* additions inter fperfed here and therCy 
and fome of thefe merely nominal and colourable. The courts of 
juftice haTe been long labouring under an terror, if an author have 
no copy-right in any part of a work unlefs he have, an eiclufive 
right to the whole book. I remember it was thought otherwife in 
the cafe of Mr. Mafon [Mafon v. Murray). Several of Mr. Grafs 
Poems had been for many years before publiihed, which were col- 
le£ied by Mr. Mafon, and publiOied with the addition of feveral 
new poems : but though he had not a property in the whole bool^ 
yet the defendant having copied the whole, the Lord Chancellor (a) 
granted an injun£^ion againft him as to the publication with the 
additional pietres. So Lord Hardwicke in another cafe \b) granted [ 361 ] , 

an 

(<) ij^. Lnr^ Bafkurf f 

\b) 7ottM V. ly^iktr and jinothery jcc^ Afnl 17519 cite') in Millar v« Ttfjp/try 4 Burfm 
^325 2)53 **^^ '^ ToMJon V. Ccllint, x Blue. 132. 

^^ Moiti V Falkntry tioy. 1715, bef<»re Lord Talhcr^ dted in ^Bmrr. m|$|. ind \m. 
tBUc, Rtf, 331. an4 ia Carnait v. B^ln^ % Brt, Ch. CjJ, So. reUtivc Co the origraal piilt» 
licaiiun in ^ueftio' • * 

SAT«t an4 Others ▼. V^miy Sitcioft after UiL 17$^, at GmUhally cdr. Lord Mmf* 
f*ld C. J,«*ThU »as an.adion for pirat}»|f it^ charts; vthrch are proce^ed by ftttatt 
1 7 Cm. 3. r. 57. ',The charU which h^ been copied %ve'e four in numbef^ ti^iich Moat^ 
had made into one large owp. 

it appeared in evidence th;^t the defendant had taken the body of his poblication firbm tbe 
^orlc of the plaint:fFs, but that he had nude many alterations and imorovementt tberMpon* 
It was al(b proved that the plaintiffs had originally oeen at a great es pence in procoring ma* 
trials for thcie maps. Detarscbittp an e.Tiinent geographer and engraver^ had been cm* 
plcnred by the plaintiffs in the engraving of them. He fiid that (he prefent charts of tht 
pistntiffs were fuch an improvement on ibofe ber'ore in ufe as made them an original woik* 
Befides thr|r having been laid down from all the charts and maps extant, they were im« 
P*'Oved by many manikfcript journals and printed b«»oks and manufcript relations of tra- 
tcUert I he had no doubt the materials miul have coit the plaintiffs between 3000/. and 
4COo/.y and thit the defendant's chart waa taken tirom thefe of the plaintiffii, with a few 
*lter«t^Mis. In aofwer to a qoeftion from the Conrty Whether the defendant had pirated 
^i^^tD the drawings and papers^ or from the engravings i be anfwered, from the engravings* 
^ottufek^ in cngrapher, faid he waa aOuallv employed by thd defendant to take a draft of 
tbe Gnlph Paflage (in the H^tfi hiitt) from the plaintiffs* oup. 

Many witoeflet were called on behalf of the defendant, amongft others a Mr. Sttpktmjm 
Md Admiral CmmfML Mr. Siepkinfou faid be had carefnliy examined the two pob*ica* 
tloai i thK thilt wof TCf J ivportant 4ifferences bctwttn them, aach hi £iTour of the de« 

B b 4 lcndabt*a« 
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1 8oi' tn injun Aion to refhram the defendants from printing AtUUffn P»- 
radife Loft, with Dr. Newton*s Notes; although mere was no 
Cast dottbt but that * they were at liberty to hare pubHIhed the original 
^"^ -. work itfelf without the notes. 

Fer Curiam, Rule refa£Bd« 



I*ON«|fAlf. 



tedant*!.* That the plaint fft* maps ipoe ibnnded opoa oo priodple | oeitber opoa tbs 
priaciple of the Mercator, nor the plain chart, but upon a corfvption of both* That near 
tht Equator the plain chart would do i^ery well, hut that aa voo go hriSktr Inoi theEqoa* 
tor» there you muft hate recouriiB to the Mercacor. That theie were very maceiial errors 
in the plaintiffii* napa. That they were in aiaoj placea defeAive in pointing oat the lnti« 
tude and longitude, which ia extremely eflbntial in Davipting. That moft of thcfe, aa wcU 
ti erfon in the iboodinga, were correded hy the defendant* Admiral CampbtU ohferverf, 
that there were only two Unda of charti, one called a plain chart, which waa now very fitdc 
ii(ed \ the other, which b the beS, called the Mercaior, and which ia very accurate in dm 
degreea of latitude and longitude. That thia diilinAion waa very ncceflUry in the higher 
htitndet, but in places near the equator it made little or no difiereoce. That the plaiot»fl&* 
napa were upon no principle recognised among feamen, and no rales of navigation could be 
applied to them \ and they were therefore entirely ufelefs. 

Lord MsntJUld C. J. The rale of dedfion ia thia cafe is a matter of great confeqaenoe 
to the country* In deciding it we muft take care to guard againft two extremea equally pre* 
Judicial j the one, that men of ability, who have employed their time tor the fervicc of the 
community, may not be deprived of their jud merits, and the reward of their ingenoiry aad 
labour j the other, that the world may not be' deprived of improvement!, nor the pr«^grelc 
of the am be reurded. The ad that fecores copy-right to/ authors guards againft the pixMj 
of the words and fentimeots \ but it does not piohibit writing on the feme fobjed. As ia 
the cafe of hiftories and didionaries t In the firft, a mam may give a relation of the laaa 
lads, and In the fame order of time ; in the latter an interpretation is given of the identical 
lame words. In all thcfe cafes the queftien of fad to come before a jury is. Whether tlie 
alteration be colourable or not ? there muft be fuch a fimilitude as to make it probable and 
reafonable to fuppofe that one is a tranfctipt of the other, and nothing more than a tnafcripc* 
So^ in (he cafe of prints, no doubt different men m3y take engravings from the fame ^dore* 
The fame principle holds with regard to charu; whoever has it in his intentioa to 
peblifli a chart may .take advantage of all prior publications. There ia no loonopoly of the 
nbjed here, any more than in the other inftances i bat upon any queftion of this nacore the 
Jury will decide whether it be a fervile imiutioo or not. If an errooeoos chait be made» 
Cod forbid it (hould not be corrcded even in a fmall degree, if it thereby become move 
ferviceable and ufeful for the purpofea to which it is applied. But here yon are u^d, that there 
are various and very material alteiatioos. This chart of the plaintiffs* ia upon a wrong 
principle, inapplicable to navigation. The defendant therefore has been corr^ing errors, 
and no: firrvilely copying. If you think fo, you wiil fiod for the defendant; if yon think 
it is a mere fervile imitation, and pirated from the other, you will fiod for the plaintiffiB. 

rerdia for DiftUmm. 

Dr. TausLia w. Mobbay, Sittings after JUiri. syS?, cor. Lord lUn^, — This was 
an adion for p* rating a book of Chronology. It was proved by the plainuff", that though 
fome parts of the deteodant's work were differentia yet in general it was the feme, and par* 
ticularly from page 20 to 34 it was a literal copy* . 

Lord Ktny^m C. J. was of opinion, that if fuch were the ^d the plaintiff moft recover, 
though other pars of the work were original. He faid Lord ^atkitrjl had been of that 
epinion, and he thought rightly with lef^^ m the publication of fome original poems fa|y 
Mr. Mtifn, together with orbers which had been before publilhed. And the r«ke with re> 
fped to an Abridgment ot Cao^'s Voyage round the World. The main queftion here was, 
Wheiher in ruDdance the one work, is a copy and imitation of the other j for undoubt^iy 
In a chronological work the (ame fads muft be related. The parties having received hia 
iordfeip'a opinion, it w«s agreed to refer the confideraCiQn 9i ihc two book* to ia affaittaior^ 
who would hare kifiue 10 compare them* 
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Smith and Others, Affignees of Richardson, a Bank* I'uefjpy, 

rupt, againji Stokes. •['364 ] 

iN troTcr for goodsi to which the general iflue was pleaded » a After an aA 
* verdifl was taken for the plaintifFs at the trial before Lord of bank- 
Kenyon C J. at Weftminjier^ after laft Michaelmas term, damages JJJj^J^ ^"^ 
241/* 4/. fabje£k to the opinion of the Court on the following one or two' 

cafe. partners, 

• The bankrupt Richard/on and one Strichland were partners in ^^"te^t 
trade* On the 29th January 1800 Richard/on committed an adl a%^«y, which 
of bankruptcy. On the 31(1 of the fame month the goods in wmetoth© 
queftion, being partnerihip efFe£^s, were fent to Monmouth dii'efted handTrthea 
to A. and B.^ and were received by the defendant* and which the foivent 
before the a£^ion brought were demanded by the plaintiffs of the f^^^^^* 
defendanti who refufed to deliver the fanje. On the 8th of iv- <iefv'n"in\ 
bruarj 1800 a commiflion of bankrupt, on the petition of 5. G.'and hisexecu. 
others who were creditors of Strickland and Richard/on^ was iflued Jl'J ^"***^' 
againft Richard/on only. On the 14th of the fame month of jKp- commiflioii 
hruary Strickland died, havihfi^ made his willj and appointed Stokes of bankrupt 
and Wefion his executors, who have fince proved the fame. Strick- i*,\^*^g*' 
land never committed any a£l of bankruptcy. On the 7th of furvivin^ 
March 1800 the commiflloners adding under the commiflion of ?««»«•> «ni 
bankrupt againft Richard/on executed an aflignment of his efFeas fig^Jd'^lhi 
to the plaimtflfs, who were duly chofen aflignees. The queftion puintiffn 
was, Whether the plaintiffs were entitled to recover in this *»«w cb«c 
aaion? !!!!'*^'^ 

Turnor^ for the plaintiffs, admitted, that if the defendant, as the common 
reprefentative of Strickland the deceafed partner, ftood in the re- ?!'*"^ 
lation of tenant in common of the property with the plaintiffs, the ^*1J,5^' 
adion could not be maintained : but he contended, that upon ter bit de- 
Strickland's death the whole legal tntereil in the partnerfhip pro- «^»f« *'»'1» 
pcrty, which was before then holden in joint tenancy, furvived to fc^taltrra by 
the bankrupt his remaining partner, and was upon his bankruptcy relation of 
tranferred by the aflignment to the plaintiffs 1 although by the law ''^^'^ 
merchant they were accountable for a moiety to the reprefentativcs roptcyj*iod 
of the deceafed partner. The property ^- was originally vcfted in cannot 
the two partners as ioint tenants, and nothing happened during ^«;<f<7« 

iUm vf r €*^ ' 1 1 j\. L • • 1 • • maintain 

inc life of Strickland to convert their title into a tenancy m com- ^^^^ 
>non I for he died before the commiffioners* aflignment was made, againft Om 
»nd confequently before the bankrupt laws had attached upon the <*«*f"<!«t 
legal title of the bankrupt fb as to deftroy the joint-tenancy. The undw'fuch 
ad of bankruptcy, which happened before Strickland's death, could foment part- 
wot of itfelf operate to diffolve the joint-tenancy, or fever the title ^[: 
of the parties, and convert it into a tenancy in common. This was TL 3"5 -1 
evidently the opinion of the Court in Fox and others affignees v. Han* 
iurj [a) ; for thev there held, that after a fecret aa of bankruptcy 
by one partner, the other ftill continued to have a control* over the 
partntrmip cff^iX^, and iv^ight convey a title to a third perfon : 

-J^ whereas 
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iSoi. whereas if the a£l of bankruptcy of one operated fo as to convert 
the joint-tenancy into a tenancy in comn)on, the folveni partner 



Smitm could only have made a title to a moiety* Lord Mansfidi indeed 
and Others, jj^^^^ f^^^^ jf^^^ ^j^^ ^^ ^ bankruptcy of one psrcifer is to manf 

&c. * purpofes a diirolutton of the partnerlhiprby viilue of the relation ia 
sicinft the bankrupt hu's ;* but that is merely to avoid all intemtedtate 
S7VKXS* 3£jg ^f ^)|g bankrupt himftlf to the prejudice of his creditors, and 
cannot vary the titlcr by which he holds his property, and whidi 
nuid be governt-d by the general principles of law. It is the 
aflignment undtr the" ilatutrs which difTolvts the partner(hip, and 
that is effected by the actual transfer of the commiflionersa who 
have themfelves no intercit in the property, but a bare power to 
transfer. If then hrfore the aflignment the joint-tenancy coo- 
tinued to fubfift in point of law notwithftanding the tlQl of bank- 

C 3^^ D ruptcy, the' vi hole Irg^l title and right of a£lion for any converfioa 
of the property during the joint-tenancy furvived to the bankrupt 
upon the death of his partner by the mere operation of the conunon 
law {a\ though accountable to the deceafed's reprrfentativcs for a 
moiety of the beneficial intereft, according to Weft v. Skip {h) : 
and that intereft which devolved upon the bankrupt by operadoiw 
of law after the z€t of bankruptcy, and before the aflftgnment. 
pafled by the commifliontrrs* afljgnment to the plaintiffs, fubje& 
to the fame account. The relation back of the aflignment to the 
zOt of bankruptcy, in order to avoid mefne ads of the bankrnpt|| 
is by force of the bankrupt laws, and is quite diftint£t in its ope* 
ration from the change of title effe^led in the property by foch 
aflignment, from a joint-ten<incy to a tenancy in common, which 
refults from the rules of the common law in confequence of the 
conveyance, and which has no relation back. But at the time oT 
the aflignment the whole legal inrereil was in the bankrupt, and 
ccmfcquently was aU coitveycd to the afli^necs. 
Onflow Serjt. contra w^s (lopped by the Court* 
Lord Kenyon C.J. I do not underdand how the aflignees of 
the bankrupt could take the whole legal intereft in this cafe, with- 
out which it is admitted that the adion is not maintainable againft 

C 367 ] the defendant. If indeed property be left in the hands of a bank* 
rupt partner at the time of the bankruptcy, the afllgnees are entitled 
to take pofleflion of the whole and fell it, but they muft account for 
a moiety to the other partner. As in the cafe of Heydon ▼• Hey» 
Jhn (r), where it was holden that under an execution againft one 
of two copartners, the flieriflF muft feize all, and not merely 1 
moiety of the goods fufficient to cover the debt j. becaufe the 
moieties are undivided, and he muft fell a moiety thereof undivided^ 
and the vendee will be tenant in common with the other panoer. 
In this cafe it was not the z(X of bankruptcy alone that diflbhred 
. the joint-tenancy, but the a£l of bankruptcy followed up by the 
commiflion and aflignmenu Nothing pafles to the affigntes tiU 

(«) C» Lift, 191. 

\h) I Vlf. s4m. See «|ib MmAt v. CSnoa, ^«ft. 444. 1 JU. X«^ )4S. TW j^Saft 
merchants mdce B* theW ftCbat ; o«e 4tet leav^os ** exf^oti^; tbit cBcc«tor «id the <«r» 
iri vc r ctonot join ^ for the tcmedy frnvivet Wt B9t thc te^ i mA thc^foirc «i ncvfoj ht 
■rail be accowiabk to (hc cicciilQr far tbsc^ 

(0 Sttk. 3sa. 



IM THB FoKTYrPiRarr Ymr OF GEORGE III. 367 

die aflignment; but when jthat is e^iecuted the^ are in bf legal igou 
relation to the time of the a£t of bankruptcy, atcording to Cooper 



V. Ckitty[a) and many other cafes. This is the efiVmial obj<'& of Smith 
the bankrupt laws, and the oilifotm o(^eratiorf 6t them^ with the ^^^ Orben^ 
(logic exception of the king's pr<^ro;»ative in regard to extents ^^f^^^** 
againft the bankrupt's property, which bind from the tefte df the c^ait^- 
writ and till the a£)ual affignrnrm of the commiiBoners ; Where- SioK<i. 
fore a proviGonal aflignment is fometimes made in order to pn>ie£^ 
the bankrupt's property from the exp<;^ed procefs of the crown. 
In all other inftances the relation takes place. The t(k€t of it 
then in this cafe is, that the afitgnees. became tenants in common 
by rf lation from the time of the aA of bankruptcy with^ the other 
partner in his lifetimCi and fioce his deceafe with his reprefen* 
tatives, one of whom is the prefent defendant* and then the rule Ej^ff J 
of law attaches, that one tetiuut in commoii cannot maintain 
trorer againft another* 

Pir Cuntm% Poftea to the Defendant (*). 

(«) I Burr, %o, {h) Vtdt Hague v. RcO^^^ 4 Sarr. ft 2 76. and viie the Oexc u(^ 



Smith ahd Otfaers, AfHgnees of Richardson^ a Bank* ratjuof, 

rupt, agalnjf Ori£LL. 4p/i/iSch. 

« 

npHESE were the fame plaintiffs as in the laft cafe, but the After an aa 
* fituation of this defend'^nt was in fome rcfpeft different from ©fbank- 
the other. The cafe hrre fta ted, ^ mirSbT* 

That on the ^^th January 1800 the bankrupt was in partner- on«> partner 
Ihip with SiricHand^ and they were pofleflVd of partnerfliip pro- 'Heoih^rde- 
perty^, of which the goods in queftion in this a£lion of trover are onheirjoii 
part \ and as fuch partners, were in infolvrnt circumftances. property to 
Thzt on thzt 6ny RicbarJJhn commtttd an aft of bankruptcy by «c»«^it«>rfor 
abfcondiffg^. That- on the 8th oi February following a commifTion Jn^'J;^, ,04 
(^ bankVupt, 00 the petition of S. G. and othrrs, who were cr**- afcrw.rdsa 
ditors of StricUand and Richard/on^ was iffiied againft Richirdfon f^™'"'*'*.^^» 
;done. That on the 12th of the fame February the goods in qucf- [hcm'vvn^ 
tion, 'being part of the aforefaid partn^'rHiip property, were deli- pmncr: 
vered to the defendant by the defire of Strickland^ in f^tisfiftion of J^^Jjj^J^^**^ 
fcveral debts antecedently due to him from Stnciiand, and alfo I'^t^^nf ^ 
ftom Richard/bn. That on the 14th of iJie fame month StricUand fuchdeiivay 



died. That on the r5th the commiffioners a£ling under the com- ^*'^«^^' 
iniffion againft Richard/on executed a provlfiondl aflfignment to bec4m<)te- 
the meflcuger, and on the jth of March following executed an naocincr^n). 



aflignment of the bankrupt's eflfkas to the plaintiflFs". That there "^'.^'^^jl^JJ 
was a demand and refufal of the goods. fh atfi^r.-es 

Uh] Giles, for the plaintiffs, attempted to diftinguifh this from the or the ba k- 
former cafe, becaufe the prefent defendant w;is a ftrangcr; and [i"^J,\^**' 
not as in that cafe the legal reprefenrative of Strirkiand, the partner the »a <f 
of the bankrupt. And though in ftri£lnefs the executors of the b^-.krupcf 
deceafed partner ought to hare been joined in the adion with tlie T^[f^ ^J*^ 

^^ of the lolfcat partoer i and cooi^ucatlv that tht affigncci caimot ibaiouio crorer a^aioU luch 
fitdkoi; 

plaintiffs^ 
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1 80 1, plaintifisy jet according to the cafe of AiAfon t. Overeni {a\ 
advantage can only be taken; of the omiQion by a plea in abater 



Smitm ment. But by^ 

snd Otherty Lord Kentom C. J. If StricklafiJ delivered the property over 

^^icT*' ^^ ^^ defendant boni fide for a debt, which mull be taken to be 

sgshf/^ the cafe here, the latter (lands in the fame fituation as Stricil&md 

Obiul. himfelf would have done. By fuch a delivery without fraud the 

legal property was transferred; and therefore there is no difUn* 

guifliing this cafe from the former. ^ 

Pir Curiam, Poftea to the Defendant. 

(tf ) 6 Ttrm Rip^ 766. That wu trefpait for nuiniiif down a diip. 

'jtiriiizxh, Solomons againfi Lyon. 

^oapieaoT ^O an aQion of afliimpfit for 40/. the defendant pleaded, that 
fo'^oew- before the commencement of the plaintiff's fult and in the 
derarecog- Uf^timc of One M. R. now deccafcd, and whom the defendant 
ikiaance,aod hath furvivcd, viz* in Michaelmas term, 37 Geo^ 3. the plaintiff 
Sw-^oT*" came in perfon into the Court of Exchequer, &c/ and then and 
topoQ a fim- there before the ^ Barons acknowledged himfelf to owe to the faid 
plecoAtraa, M. R. and the defendant 15/. lox. which faid recognizance ftill 
arepi^bD^ remains in full force; and the faid 15/. 10/. at the time of the 
proccftiog ' commencement of this fuit was and ftill is due and owing from 
that the the plaintiff to the defendant, as furviving partner of M» R., as 
nocacknow. ^7 ^^^ ^^^^ rccognizancc^iV/ remaining of record of the/aid courts &c% 
ledge* &c fully appears. And the defendant further fays^ that the plaintiff' 
ao4 cben at the commencement of this fuit was and ftill is indebted to him 
Eewatnot*^ in Other 26/. 5/. upon a certain order for payment of monc]^ 
iadabied in made by the plaintiff to the defendant, &c. ; which faid fever^ 
awnncrand fums of 1 5/. lo/. and 26/. 5/. exceed the feveral fums in the dc- 
d^dant^ claration mentioned and fuppofed to be due, &c. out of which the 
bad io plead- .defendant is ready and offers to fet off and allow to the plaintiff 
tog alleged, ^\i the damages fuftained by reafon of the non-performance of the 
log toliK * promifes in the declaration mentioned, according to the form of 
coontry, ii the ftatute, &c. Wherefore he prays judgment, &c* Replicadon^ 
bad} ioaf- protcfting that the plaintiff did not acknowledge himfelf to owe to 
lerenmatter ^^^ ^^'^ M. R. and the defendant the faid fum of 15/. 10/. &c. 
of lecord to in manner and form as the defendant has in his plea, &c. in that 
^in^'^f'' l^^f^^ilf alleged ; for replication fays, that he the plaintiff is not nor 
jory. Bnt ^^ ^^^ Commencement of this fuit was indebted to the defendant 
aaicwata in manner and form as the defendant hath above in pleading aU 
thr^M^^'ff ^^8^^» ^'^^ ^^'^ ^^ prays may be inquired of by the country, &c. To 
had leave to this there was a fpecial demurrer, afligning for caule that the plains 
amend with- tiff had Concluded his replication to the country, although the plea 
of coft^°*°^ to which fuch replication was made is founded upon matter of 
record, and can only be tried by produfkion or non-produAion of 
the record therein mentioned, &c. And alfo, for that the plaintiff 
in his replication does not deny the exigence of the record of re* 
C 37' !} cognizance in the faid plea mentioued| i\or in any way difchargta 
himfelf thcrtrfrom. 

Reader 
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« 

Reader in fapport of the demurrer. The plea of fet-oflF conCfts 1801. 
partly of matter of record, and partly of matter 6^ faA ; the repli- 



cation therefore by* concluding to the country a^^ to the whole soi^ouont 

attempts to draw matter of record to the cognizance of ajury ; as «r«V 

to which the plaintiflp (hould have replied nul ticl record. This *-*»*• 

cannot be diftinguiflied from the common cafe, where the plaintiflF 

declares in debt on a judgment and alfo on a bond ; there a plea 

of ni) debet to the whole would clearly be bad. If the whole fum 

fet off had been founded on the recognizance, the plaintiff mud 

have replied nul tiel record ; then becaufe other matter is joined to 

which nil debet is a good plea, that will not make it good for the 

reft to which It is no anfwer. So if inftead of there being but one 

plea, containing diftindl matters, there had been two diftinft pleas» 

there muft have been diftin£k and different replications; then the 

joining the two matters in one plea in order to avoid prolixity^ 

will not alter the nature and fubftance of the replication ki anfwer* 

But it may be argued, that this replication admits the recognizance, 

and only takes iffue on the firople contraf^ debt ultra the fum in 

the recognizance : that however is not warranted by the form of 

the pleading ; for the plainciff fays, *< that he was not indebted to 

*' the defendant in manner and form as the defendant hath above in 

** pleading alUged^^ which includes the whole. If the proteftando 

had not been introduced, the replication would not have been an 

aofwer to the whole plea : but the proteftando does not admit the 

fum due under the recognizance. Then becaufe the replication L 37^ J 

is no anfwer to part of the plea* it cannot be taken to be an ad- 

miilioh of fo much. And he cited Furfdon v. Weeks^ 3 Lev. ($4. 

Scott contri infifted, that under this replication payment might 
have been given in evidence which was triable by the country : 
but he alfo contended, that a recognizance not enrolled, which for 
aught appeared was the cafe here, was not matter of record nur 
pleadable as fuch, but was of no higher nature than a bond. Bot^ 
tomley v. Lord Fairfax ^ I P.Wms. 334. and a Vern. 750. 

Lord Kenton C.J. obferved, that the plea ftated, <^as by the 
** faid recognizance jfiV/ remaining of record of the fmd courts &c 
" fully appears \* which raifed a difficulty in that part of the aigo- 
ment ; and therefore propofed to the plaintiff's counfel to amend 
the replication. 

Scott then prayed leave to amend without payment of cofts ; 
fuggefting that this was a Qiam plea filed by the defendant. And 
The Courts after fome confultation, faid, that for the fake of 
juftice, which was much abufed by the praflice of fliam pleading, 
and by way of precedent in future in order to difcountenance the 
attempt, they would grant a rule calling on the defendant to (hew 
caufe why the plaintiff ftiould not have leave to amend without 
payment of cofts ; which rule (hould be made abfolute, unlefs an 
affidavit was made of the truth of the fafls pleaded. But it being 
admitted on the part of the defendant, to (ave expence, that it was C 373 3 
^ (ham plea, the Court gave the plaintiff in the (irft ii>ftance, 

A K wJc abfolute to amend without Payment of Cofts {a). 

(tf) VtitPhru T. BLtki, Sslk, 515. where the Court chrcatcocJ to£ne in ttt tm-y for 
^<e pltading. 
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^ed^fti^jf^ The KiKo OgainA The Inhabitants of Nuneham Cotmr^ 

. ' KEY. 

An ex part* -TpWO judiccs, by an order made on the jth of June f 799i re* 
Si wiU^^^f moved Frauds jftnningt and Elh^beth his wife frAm Burcot to 

» pauper, Nuneham CourUujy both in the coimty of Oxfords The Strifiom on 
taieen on appeal confirmed cbe order, and dated tpeciaHy for the opinion of 
uToma^ this Court, that the p^iupcr F. J. was about 19 ycara old, and was 
nates, tar married to the fnd Ei'tzabetK in the year 1 799, before the date of 
^e porpxpfe jjj^ f;j{a order \ and that between the notice of appeal againft the 
him u>°d!e' 'Order and the then next fefTions the pauper abfconded, teaving hts 
pfKeofhis wife, and has not fince been heard of* And that the officers of 
fetdemenr, Surc^ have ufed all due diligence to find him, in order to hate 
niffibisia 'him examined as a witnefs at the hearing of the appeal, but 
evUeaccup-. without fuccefs^ That the pauper was employed in the fervtce 
to an appeal ^f ^^ Cojl'ar ih Nutiebam Courtney as a boy to drive his team during . 
MdCTofrc- ^he period of 1 1 months, between Alichitetmas 1794 and Michaelmas 
novaiyon 1795 * ^^^ '° Order to prove that {he pauper was legally fettled in 
the ground iftittebam Courtney^ the refpondent pariih of Burcot offered in w- 

•fchepaa* , .•''.. '^ . . /, ... . . 

per't haviag dcncc an exammation m wntmg or the p?tuper, which exammation 

abfconded was fir ft taken upon the oath of the pauper on the 4th of Junt 

■odUofa^^ ^'9^ '^y °"^ magiftrate, upon the complaint of the churchwardens 

feai ami tSe -A^d overfeers ^ of the poor of Burcot^ and which examination was 

trial of it on the day of the date of the faitl order read over to the pauper by 

£^arttrSef- ^^ ^^'"^ ^^^ another mai^iftrate, before whom the pauper was 

flooi; ai- then taken by the churchwardens and ovrrfcers ot Burcot^ in order 

though the to be tcmoved to the place of his fettiement $ and to the truth of 

hadtiftd'due ^^^ contents of which examination the pauper then made 01th 

iTitigenc*, beforc the juftices, who thereupon made the faid order. But it 

to without appeaved, that no perfon belonging to Nutiebam Courtney was pre- 

procure^the '^"^ ^^ Cither of thc btforementioned times; whereupon the 

attendance appellants objcAcd to the inadmiffibiiity of this examination in 

of the pau- evidence. But thc court of quarter feffions over-ruled the objec- 

aTr/Ve roV ^'^'^J '"^ received the cxaminatfon in evidence ; by which it ap* 

having been pcared that the pauper, after ftating the place of his birth, which 

beard ^ ^^8 in Sandford^ depofed, that he hired himfelf lat ^Ungdon fair 

cIvMof hit fonie days before Muhoelmas L794, as a fervant to the faid JViU 

abfconding. Unm CcfiaT^ farmer in Nuneham Courtney^ for a year, to lodge id 

^[374 ] his houfe, and to be paid 3/. and 6d. per vi'eek for the firft half 

of that year, and 4/. per week for thc ftcoud part, and to be found • 

in vi£^uals for five weeks in the harveft 1 and that he ferved that 

year, and received his wages accordingly. He then dated feveni 

other btrings and fervices to perfons in other pari(hes, none of 

which was for a ye;ir, and concluded by faying^ he had done 00 

other atl to gain a fettlement. And the Court thinking this ex« 

amination to be fufficient proof of tlie pauper's fettlement in NuM' 

. hafn Courtney^ did for that reafon confirm the order. 

This cafe firft came on to be argued in lift term, when the 
^urt without hefitaiion expreflcd a decided opinion againft the 

admif* 
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Bdaitffibtlity of the cfidence. But it ftobd over by defire of the iSoi* 
fc^ndeius' counfeL And now 



WBTi 



Ej^nt for the refpondents^ in aoCwcr to a qucftion put to him TheXiwa 
by the Court} admitted that \ic had no argument to adduce by i-ij^^j'^^y. 
which he could expe& to alter the opinion which the Court had taotsof * 
before iotimated. Nuneham 

Per Curiam^ Both Orders qu^ilhcd («)• Coorr. 

72^ jIUormj-Gemral and Ahhott were to have argued for the 
appellainti. 

(*) Jn the cafe of 7X< Kir^ v. The Uhahtt.xnU *f Erlfweil, 3 Term Rfp, 707. where the 
Court wrrc e^uall) <liv;«lrd upon the aamithbiliry in evidence of fuch an ex pute eiamina- 
fMm, the alfiriDat'tve opinion wai grounded on a preiumouon ih^ii che yAn^tt was acMiy ur« 
Wuc w^ aoouicicd (o be e<)aivalenr, was in fane. 



1 



Elakd again^ Kakk and Others* jiw^i, 

N aflumpfit) the plaintiflF declared, that the defendants on the in aifampfit 

31ft of March 1 800 were indebted to him in 500/. for goods forgoocU 
before that time fold and delirered to them, for which they pro- ^5^*^^^' 
xni&d .to pay on requeft ; alfo upon a quantum meruit, and on the feasant 
common money counts ; and then alleged a rrqueil, and a breach* p^»<^d « 
Pieas> non afiampfit as to all but 51/., and as to that a tender; ^^^anev 
2i\j, a fet-off upon variot|s bills of exchangei (the hteft of which due to him 
became due the I4rh of March 1800,) and alfo for money had ^^P!^ 
and received. Replication to the plea of fet-oflF, as to the pro- RcpiicAdoo 
mifes laid in the Attt and fecond counts, that at the time of the that the 
falc of the faid goods, viz. on ihe 22d of March 1800, it was «•«<*«««« 
agreed between the ^phintiffand defendants that the defendants ^TfbrU 
ibould pay to the plaintiff for^e faid goods in ready money^ and reaiymmtj^t 
this they arc ready to verify, &c. And as to the reft,' tlie plaintiflF ^^**** '^' 
admits the tender, and t^kes the money out of court. General h*jMm ta4 
demurrer to the replication to the two firft counts, and joinder. ondemarrcr, 

7. A Warren in fupport of the demurrer. The replication ^*"*"®^' 
tither (laUs.acootra£l materially different from that in the decla* ^[^^ 
ration, in which cafe it is a departure ; or eife it Rates one fub- *[ 37(^3 
ftantially the fame : in either cq;(e it is no anfwer to the plea of . 
fet«off. An agreement to pay for goods in ready money admits of 
a fet-off in the fame manner as any other debt. The agreement 
to pay for the goods on delivin-y is merely to afccrtain the time 
of payment. 

The Court then afked the counfel for the plaintiiT what pofllible 
obje£lion could be made to the plea ? 

Marryat contra faid, that he meant to contend that a party who 
comrads to pay for goods in ready money could not fubftitute any 
other mode of payment ; and that this was an attempt to fubftitute 
Ae fet-off of another debt in lieu of money; and that too in a 
cafe where the damages were unliquidated. That there was a 
known difference between a ready*money price and a price upon 
credit; and here the defendant obtained the goods at the leifer or 
fcady^money price, and now attempts to avail himfcif of a mode 
of payment adapted to a credit price. But 

a The 
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iSo^l. ^he Court dccidedi that as at the time of the commencement of 
« the plaintiflfs action, which was the time to be regarded, there wu 



Elakd a debt due from the plaimiflFto the defen'^'.nt, the latter was eo* 
^^'^ titled under the ftatute 2 Geo. 2. {a) to fct it off. That no objeo 
uA Others. ^^^^ ^tok fxooi the damages being unliquidated, for that was the 
caftf in all adiions of aflumpfit, when damages are claimed for 
a breach of contraA in nonpayment of money* That the form of 
> the plea was an order to fet off and allow out of the debt due to 
the defendant fo much as the damages fuftained by t&e plaintiff 
amounted to by the defendant's not performing his promifes ; and 
in tftimating the plaintiff's damages in this cafe, the jury would 
take into their confideration the lofs he had fuftained by non- 
payment of the uady money* 

Judgment for the Defendant 

(«] C. fti. /. 13. ezpliined by ftat. 8 Cm* s. c« 14./ 4* 




^^•^ Wright again/i Rattray. 

Adaimofa htHIS was an a£lion upon the cafe for obftruAing the plainttf 

Tht of w« *" ^'' "'^ °^ ^ ^^T' ^^ declaration dated, that one JF. Pn^ 

irom^.oTcr was fcifcd in his demefneas of feeof a certain piece of land widi Ae 
the defend- appurtenances, fituate in the hamlet of Ccundon^ in that part of the 
unto 'd\ parifh of Holy Trinity which lies in the county of Wamvick ; and 
Dotfupprrt- that he and all thofe whofe eftate he hath in the faid piece of 
ed by proof land, &c. from time immemorial have had and ufed, and been 
o*ed c**^* ^^^^^ accuftomcd to have and ufe, and of right ought to have had and 
o%er «khVch ufcd, &c. for thcmfclves and their tenants occupiers of the bid 
thew4T(;nce ptece of land, a certain way fi^ the faid piece of land into, 
!!hicb"i- through, and over a certain other piece of land of the defendantt 
joins to D, fituate in the faid hamlet, &c. unto the village of Allefley in the 
WM formerly faid county, and fo from thence back again through and over tlie 

Stetw^ne?lf ^^^^ P^^^^ °^ ^^"* ^^ ^^^ defendant unto the faid firft-mentioned 
ciofe/f ,»rd ptccc of land to pafs and repafs with carriages, &c. at all timcsi 
was by him &c. That Preejb demifed the faid firft-mentioned piece of land to 
^e"^o mo" ^^^^ plaintiff to hold, &c. by virtue whereof he entered and was 
ther.wirh. poflicffed ) and the defendant wrongfully obllru£l:ed the faid way, 
out referring ^^ Plea, the general iflue. The caufe came on to be tried 
wan^for"^ before Chambre B. at the laft Spring Affizes for the county of War'' 
the«eby it nvichj when a verdi£h was found for the plaintiffi fubje^l to the 
appeals thic opinion of the Court on the following cafe, 

livyrighr'of ^" December 1783 Pree/h became leifcd in fee of Wheelef^s Cbfe^ 
^A» dees (heing the plaintiff's land mentioned to be (ituace in the hamlet of 
'*^V** Ccundofif &c.) and alfo of another piece of land called Pool Mea* 
tenTJnr* D. dcnv .fiXUTitc. in Allejley aforefaid. Preejb being fo feifed, in Feirmr) 
but ftopt 178^!, by indentures of leafe and releafe granted and conveyed P«/ 
^^'^V he" Meadow to one ST. Bree of Alhfey aforefaid in fee, without refer»i«|r 
chim'had ^"7 Way whatever over the fatd piece of landi by virtue whereof 
Vfn lof a Bree became and ftill is fcifed thereof as aforefaid. In Dearnkf 
fi^h^lf 'way '7^^ ^''5^ demifed Wheeler's Clofe to the plaintiff for 21 yean, 

iQVtr ibc defendant's clofc tbvardt E)* 

4 by 
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by Turtue wheteof the plaintiff' entered, and is now in poflcflion. i8or* 
The way claimed by the plaiutiflF was from Wbteler's Clofe over a 



piece of land belonging to the defendant called Lower Btnt^rCs wrtgrt 
CUi^ from thence over another piece of *land belonging alfo to the cimnfi 
defendant called Bam Meadow^ from thence over the piece of land J^ttbav, 
befenging to Bret called Pod Meadow y and from thence into Al^ L 379 J 
Ufitf iforefaidy and fo from thence back again. The way claimed 
is not a way of neceflity) the plaintiff" havmg other ways as well to 
Allejlej^ (which are more circuitous and not fo convenient) as (o 
Coventry^ (which is the other part of the parifli of Ho/y Trinity g) 
and the plaintiff had no licence from Bree to pafs or rc*pafs over 
his dofe called Fool Meadow. The plaintiff proved an obftru^ion 
by the defendant eredling a gate acrofs the way in bis own clofe^i 
It was objeAed on the part of the defendant, that whatever might 
be the effe£k of the evidence to prove an immemorial right anterior 
to Preefif's feifin of the plaintiff's clofe and Pool Meadow, and his 
conveyance of the latter clofe ; yet that the plaintiff had not fup« 
ported his declaration, for that by fuch feifin as aforefaid, and the 
conveyance of Pool Meadow in fee in 1786, without referving the 
way, the right of way over the defendant's clofe* was extinguiflied^ 
or at lead fufpended^ and that the locking up of the gate, as 
alleged in the declaration, was no injury to the plaintiff. It was 
therefore agreed to referve the queftion of law for the opinion of 
the Court j and the caufe was left to the jury upon the evidence 
of ufage, who found for the plaintiff, fubje£l to the opinion of this 
Couit, whether under the ctrcumltances the plaintiff was entitled 
to recover. 

Reader for the plaintiff. The queftion is, whether the con* 
vcyance of Pool Meadow to Bree by the owner of Wheeled s Clofe 
without referving the right of way, extinguiflied the right of way 
over the defendaiit's clofe. None of the cafes of estingutfhment 
of rights of wa^ by unity of poffellion apply to the prefent ; they 
were all csfes where there was a unity of poffeffion of the clofe [3^^] 
Ofer which the eafement was claimed with the clofe in refpe£l of 
which it was claimed : but- this is an attenf^pt by the defendant to 
extinguiOi the right of way over his own clofe, by (hewing an ex- 
tin£Uon of it over another intermediate clofe ; that however cannot 
de&roy the prefcription over the defendant's clofe, although it may 
lay the plaintiff under difficulties with refpe£t to other perfons in 
the enjoyment of the whole extenCon of fuch way. [Grofe J. ob- 
ferved, that this was claimed in the declaration as one entire 
prefcriptive right of way from one of the termini to the other ; 
and as the conveyance of part of the land over which the way led 
by the owner of the clofe in refpe£l of which it was claimed* 
without referving the way, cxtinguifhcd the prefcription at lead 
as to that part, it confequently extinguifhed the prefcriptive right 
as claimed in the declaration.] That might have been fo, if the 
whole way over each clofe between the termini had been ftated in 
the declaration ; but that is not fo, nor was it neceffary fo to (late 
it, Kcording iq Rwfe v. Bardin {a) ; it is enough to ihew that the 

(«) I SLBlsc 351. 
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1801. pa?rty had a prefcriptivc tight o^ wrfy over the dcftndarit's ctofs in 
^oiDg from one of the termini to »he other : for the preforiptioii fd 



WtiGHT generaUy Claimed fliall Only be takert to apply to the d^fcndant'f 

' <* if a man. have a right of way frOnr his houfe to the chttfchi an4 
^ the clbfe Htxt to his houfe over whrch the way leads is his own, 
<< he cannot prefi:ribe that he has a rrght of way /ro9t his idufi le 
« die churchy becaufe he caniiot prefcribe for a right of warofet 
^ his own hind i*^ But Ley C. J^ dnd Cljat/Aerlmm J. contra, Im 
[ 381 3* then ail ways ovev common 6e)d8 would be deftroyedj and Aey 
Aiidi that a general pitfcriptton appHedionly to the lands of others^ 
DMifidge ]. obferred, that k mi|;ht be otherwUe where tlie way 
iiHs indefioitc Agaiii^ in Tacifon v. SbiUiUj SV. yi G; 3. CA 
to trefpafs qu. cl. ft. the defendant in bis plea prefcribed for ait 
^etlpation w^jfrofH his own clofe <* unto, tnrough, and over^ifai 
fiiid levertfl clofes in which, &c. " to and unto a certam hifhwaji** 
&c. and from theiice back again unto the faid clofe of the defendant 
At the tiial before Lord Ejtnyon. at Tork Summer Afiizes 1792, it 
sfipfie^ed that one out of fevera! intervening clofes was in the pof- 
ieflioR of the defendant himfelf; which his lordfliip thought oe> 
^atived the prefcriptive right claimed^ and the phintiff recovered 
a Verdi^l ; but on afpplication to the C^urt of C^ ^. a set 
trial was grantedi on which the de&ndant afterwards obtained a 
Verdia. 

Geaft contdL was (topped by the Court. 

Lord KBNtoM C. J. The difficulty whicih the plaintiff lies undei 
here is, that he has ftated a prcfcriptive right of way from his owa 
clofe over the defendant's land unto the village of Allefey^ ^hich is 
iUfpfoved by the cottveyance of Pool Meadow from the owner of 
Whedtt^s Clofe^ vtrithout referving a right of Way, \%'hich thcKfort 
Operated as an eKtitiguifhmeht,. or at leaft as a (ufpenfibn cff tbt 
tight is claimed. The plaintiff may perhaps ftill have a prcfcrip- 
tive tight of way over the defendant's clofe towards^ but certainlf 
ilot uMo AHtJley^ I have been confidering whether if the right iw^ 
beeO fo dated it might not have been fSpported.. For any eafe- 
ment may be claimed by prefcription in the fame manner is it 
might have been hoMen by grant. Nov(r if there tvere fevfral 
382] clofes belonging to diflR^rent owners lying between the two teniiiiR> 
^ grafK of a right Of way oter each might have been, obtained from 
the feVenl owners at diifereot times.. But the manher in which 
the prefcription is here pleaded precludes any afliftance from that 
Gonfideration, fappofing it to be well founded. And in this refpcA 
the cafe diffets very materially from that of Jack/hn v.. SlnlUto ; for 
there the defendant had in fa£)r a right to go the Whole line of va; 
ff om the one terminus to the other \. where^ls here the plaintiff hi 
no fuch right, foii his prcfcriptive way flops Ibort of AlUjie) wi^ 
which it is claimed in tne declaration.. This is alfo much ftreogth- 
^x\tA by the opinion of Mr. JufKce Dodderidge in the cafe rcfenrctit 
wbo is a hoft in himfelf ; and the two other judges ytho diflertd 
frem him do not fcem to have given a fufficient anfstc to iriut 
he fakl. 

• (4) PaJm. JS7. , %asn. R. 397. 
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Grose J. aflbnted for the reafon he had before given. i8oi* 

Lawrence J. The plaintiff* claims a prefcriptive right of way 



from his dote over the defendant's unio Allejley. Now that is not Wright 
proved by (hewing a prtfcriptive right of way over the defendant's .. ^^^fi 
or any other intermediate clofe, which ftops fhort of the place to ^^^** 
which the claim dated extends. 

Lb Blanc J. In the cafe of Jack/on v. Shiliito the defendant 
had a right to . proceed < to the termiqUs ad quern over the way 
claimed. But here the plaintiff had n^ right of way further than 
JPooi Miadow^ which I adjoins the termuius ad quem. 

Poftea to the Defendant. 



C3833 
Hamilton again/i Wilson and Others. w^h. 

'T'HIS was an aSion brought by the plaintiff" as (herifi^ of Cum^ After apartf 
•*• kerland on a bond of indemnity in the penal fum of 3500/. «j«ft«io« 
-given to him by the defendant Wiifon^ as gaoler of the county gaol, h« becTdif- 
and by the other two defendants as his fureties. The plea craved charied on 
oyer of the bond, (which was in the ufual form,) and of the con- ?^*2*'^'^ 
*dition, which recited, that whereas the plaintiff' was appointed flteafffurhit 
•iberiff'of Cumiiriand^ and had appointed the defendant JVilfon to ippsaraticeac 
be gaoler of the county gaol, atid of all fuch prifoners as were then ^* retorn of 
in the g^ol, or (hould be delivered to the plaintiff^ by the late i^optiootl'lji 
&enfi^, or Jbould^r. might be ^rrefttdy attached^ or imprifoned in the faid the AeriflT 
ga^l by virtue of any manner of writf warranty or other procefs or ^Jj******" ** 
■authority Avha^ever direHed or made to the plaintiff or his under ^erijff^ titcf^rrtndet 
orbaiUffsf &c. appointed Jor that purpofe^ &c. to hold and exerciie ©^ 'he party 
the faid office of keeper of the faid gaol, &c. during the (hrievalty |," f^l^^bliu 
of the plaintiflF^ &c. ; and then dated the condition to be, that if bond before 
the defendant, his deputies, &c. Ihould during the continuance of ^^e return of 
the plaintiflF as fiieriff', &c. receive and fafely keep in cuftody according J^^^'J^ V 
to the tenor y purport ^ and effeci of the writs, warrants, precepts, com* though ao- 
numdmentSf or authorities^ by virtue of which any prifoner may or i«ce«f fuch 
fliill be or (land committed, charged, or imprifoned in the faid J^'^"fjg„ 
•gaol, or in the cuflody of the defendant as gaoler, isfc. or of the plaintiff to the AeiiflT 
'^Jheriff^ tac. ys well all prifoners then in the faid gaol, &c. as ■»^**»«s*o'- 
ilto every prifoner who (hould be committed, fcnt, or delivered to ^Jiodl^tc 
the defendant, &c. upon or by virtue of any writ, warrant, precept, party thca 
procefs, commandment, or authority whatfoever of, by, or from the ]^? *^ ^^^ 
•plaintiff or his under* fiieriff', deputies, &c., or from or by any ^l^^, *^^' 
hH] juftice of the peace, &c., or by any other perfon having lawful which the 
authority fo to do, until all and every of the faid prifoners fhould be R***'*' l« ^'»« 
delivered by due courfe of law, or fet free with the allowance in writing cuftijy"'!*Pt 
^ the plaintff or his underfbertff, or delivered over to the next held iha't the 
^crifl?,.&c.j andalfoif the defendant, his deputies, &c. (hould 6»*j'j5^JJ'»* . 
*Jot nor did difcharge out of cuftody any prifoner which was or fhould upon his* 
'betaken, committed, delivered, or left in the faid gaol in the cufody ofyton^ of in 
'**w the defendant, his deputies, isfc, unlefs b/ due courfe of law, j^^'^J^^g- 

for an rfcaf»e in the forrrer fuif ; f^r the party wai not lega'y iq ihe cuft-dy of the flieiiiTor hiigtelet 
•••el) b^ Tirmc of f«h notice of fMfKnrf'r. 
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1 80 1. %vUhout thej^ciai nvarrant in 'writing under the hand and feal of the 
plaintiff or his undtr-Jheriff^ or the iiberate in writing of nil fhe piain^ 



Hamilton tiffi or ether prefer parties at tuhc/e fuit fuch prifonerjbould be detednti^ 
, '^f^'^fi iJc. firft had and obtained for that purpofc: j and alfo if the faki 
gaoler, Sec. Ihould undertake the charge of fuch gaol» and be 
chargeable with the prifoners therein, and for all efcapes of pri- 
foners out of the faid gaol, or from or out of the cuftody of the 
gaoler, &c., and with ail things belonging to the charge mnd duty 
cf a gaoler, &c. ; and alfo if the defendants (hould indcmni^ 
and fave harmlcfs the plaintiff and his under-sheriff. Sec. from ererr 
other perfon touching and concerning, the premife^, and from ail 
manner of efcapes of all manner of prifoners after they Jhould he 
legally committed and delivered into the cufiody of the defendant^ or into 
the faid gaol ^ or left under the care^ cufiody^ or charge of any of his 
deputies^ (fc^ or out of the cufiody of the plaintiff as fheriff^ iffc. \ and 
of, from, and againft all anions, Sec. judgments, expences, lof&s, 
and incumbranc<r$ whatfocver impofed or levied upon or againlt 
the plaintiff, &c. by reafon of any efcape^ or letting any prifoner vs/tm- 
tarily^ or negligently^ or otherwife go at largCj ^r. by reafon of onj 
aB^ default^ mgleB^ misfeafance^ commijjion^ or omijfion^ isfr* or from 
r J85 ] or by reafon of any matter ^ caufe^ or thing that Jhould or might be done 
by the defendant as gaoler^J^c^ then the obligation to be void, 
otherwife, &c. The plea then averred performance, Th« repli- 
cation dated, that on the 12th of Junef 39 Geo. 3. one Richard/on 
was indebted to Taylor and £. Dixon in 3B/., and continued lb 
indebted until the payment of that fum by the plaintiff as after- 
mentioned ; that Taylor and Jjixon, for the recovery ef the faid 
debt, on the fame day and year fucd out a latitat agatnft RichardJoBt 
directed to the (heriff of Cumberland, returnable U'^ednefday otit 
after the Aforrow of All Souls, iiidorfed for bail for 38/., and ^ieli- 
vered the fame to the plaintiff, being (heriff, i^c, who thereupon 
arrefted Richardfon : That Richardfoti with his bail, Dodd ami 
Fetherfton, then gave a bail-bond to the flieriff, conditioned for the 
appearance of Richardfon at the return of the writ, and was there- 
upon diCcharged on fuch baih That afterwards the plaintiff, befoie 
the return of the fame writ, again arrcded Richardfon by virtue of 
another writ, and cariied him to gaol, and there delivered and 
committed him to the defendant Wilfon as gaoler, whereby Ri' 
chardfon became and was in the lawful cudody of the plaintiff as 
flieriff, and of the defendant Wilfon as paoler. That Richardftn (b 
being in fuch cudody, and Dadid and Fetherflcn fo being his bail, 
they afterwards and before the return of the drd- mentioned wrtf, 
for the purpofe of Tendering Richardfon to the cudody of the pl9iB- 
tiff as {heriff, in difchaige of his faid bail, and of fattsfying ibe faid 
bail-bond, nnide a notice in writing, and directed the fame to the 
plaintiff as iheriff, and to his under-flieriff, and delivered the fame 
to the plaintiff being (heriff, &c. and to the defendant Wilfon being 
fuch gaoler, and thereby required the piaiotiff to.take notice, tbit 
Rii hardfon being then a prifoner in the plaintiff's cudody , was thert'ay 
C 386 ] rendered, and did render himfelf in difchargeof his laid bail in the 
laid actian, wherein Taylor %xxA Dixon were plaint.ffo ajld RUJuiroJin 

2 vafi 
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was defendant ; and the prel^nt phinttfF was thereby required to iSoi* 
detain and confider Riohardfofi in cuilody in the f-iid a£lion accor- 



dingly, and to deliver up to be cancelled the baiUbond fo given as Hamhtoit 

aforefaid ; whereby Richardfon^ fo being in the cuftody of the ^^'*'*^ 

plaintiff* and of the defendant as gaoler aforefaid, becanae and was '^'^ ' 

rendered in the fame a£iion to the cuftody of the prefent plaintiff 

as.(heriff, and of the defendant Wtlfon as gaoler, in difcharge of 

his bail ; and his bail were thereby difcharged, and the bail-bond- 

fatisRed: and thereupon it became the duty of the defendant 

Wtlfon^ as gaoler, to detain Rtchardfon in his cuftody according to 

the exigency of the (irft-nrientioned writ, whereof he had notice ; 

but th^t he afterwards, without the knowledge or confent of Taylor 

and DixoH the pUtntifFs in that a£kion« or of the prefent plaintiff, 

and without any warrant, authority^ or allowance whatfoever^ 

voluntarily permitted Rtchardfon to efcape, the debt due from him^ 

to Taylor and Dixon being then unfatisfied. That Richardfon did 

not appeiir in court according to the exigency of the firft writ, and 

that fuch proceedings were afterwards had in the fame court, &c. 

that the plaintiff, by reafon of the defendant Witfotf% breach of 

duty as gaoler, was obliged to pay, and did pay to Taylor and 

, Dixon their debt of 38/. and alfo ac/. for their cofts, &c* To 
this there was a (general demurrer and joinder. 

Gibbs in fupport of the demurrer. The defendant only became 
bound for the fafe keeping of fuch prifoners as fhould be in his 
cuftody by the au'thority of the (heriff : but that was not the fitua- 
tion of Richardfon under the circumftances ftatcd in the replication* [ 387 3 
The only way in which a gaoler is bound to take notice of any 
perfon being committed to his cuftody by the authority of the 
iheriff under civil proccfs is by the iherifPs warrant to him for 
that purpofcr. After the (heriff has arrefted a party by virtue of 
the writ delivered to him, he makes out his warrant to the gaoler 
to receive and keep him in his cuftody, which is the only notice the 
polcr has of fuch aneft. Now here the dcfcnd^int had no fuch 
notice of the arrcft of Richardfon under the firft writ ; for before 
his commitment to gaol the Hicriff himf If difcharged him upon a 
bail bond, whereby the bail undertook for his appearance at the 
return of the writ. From that^ time Richardfon ccafed to be in 
the cuftody of the (heriff. And though it has been holden, that if 
a party out upon a b^it-bond furrender himftlf to the (heriff before 
the return of the writ, the (heriff may accept his body and cancel 
the bail-bond [a), yet certainly it is at his option to accept or re- 
fufe fuch furrender ; for otherwife a flieriff would be in a perilous 

' condition, if cv<ry perfon difchargcd on a bail-bond may furrender 
himfelf in difch^rpe of his bail whenever he pleafes. The (heriff 
dofs not carry his prifon about with him, and may not be prepared 
to accept the party at the time. Befidts, the condition of the bail- 
bond is, that the bail (liould render the defendant at the return of 
the writ, which is done in this court ; and according to the cafe 
of Harrifon v. Davits (^), they cannot difcharge their obligation to 

(*) Vid« 7tf7« T. Landt'^t 6 Term Rep, 753. Stamjxr t. Millourfu, 7 T.f* Rf^, X2i« 
tfwl f!jfJt V. h'k:fcurd^ b7«r« Ref. 456. 
(ft; 5 Blur, xWj. 

Cc3 tlj^. 
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l8oi« the Ihelriffby a render of the body, or in ^^7 other mmnertbaA 
by putting in good bail above* The (herifFtherefore, though liaUe 



Hamilton to the plaintiflF in the ^ zGtim for the appearance of the defendant 

^i^''*fl at the proper dme and place may, as between himfclf and the bail 

f r 'go n below, infift upon the condition of the bail-bond, and is not obliged 

^ ^ 'to incur the rifle, expence, and trouble of re^taking and keeping the 

defendant in the adion. The cafe cited ihewshowcvert tbac when 

a party is difcharged out of cuftody on a bail-bond, he is not conG* 

dered as virtually continuing in the flieriff's cuftody. Nothing then 

appears to (hew, that at the time when the defendant difcharged 

Rkhardfm out of his cuftody in the fecond a£^ion, he had aoy 

notipe that Richardfon was in the (heriff's cuftody under any other 

procefs ; nor was he in fuch cuftody, unlefs the flieriff bad con* 

ijented to receive him again. . Therefore the defendant having no 

authority to detain the party is not liable in this a£lion as for an 

efcape. 

Holroyd contra. The defendant undertook not to difcharge out 
of cuftody any prifoner <* without the fpecial warrant in writing 
^* under the hand and feal of the fiieriflF or his under-lheriff, or the 
^ liberate in writing of all the plaintifis at whofe fuit (uch prifoocr 
M (hould be detained ;" notwithftanding which he fet Rkbturi/m 
at liberty, who was in his cuftody, without any fuch authority^ 
which is all that is neceflary to ihew in order to entitle the plaio- 
tifF to recover upon the bond. It is not denied that the {hcrt£F 
might receive the furrender of Richardfon in difcharge of Ihs bail 
before the return of the writ, and nothing being ftated here to (hew 
his difient to the notice ferved on him for that purpofe, it muft be 
taken that he aflcnted, if that be neceflary. From that time R. 
was legally in the cuftody of the (heriff at the futt of the plaintiff 
C 3^9 3 in the firft writ, and the defendant as gaoler might legally detain 
him, and it was his duty fo to do, and his not having fo done 
fiibjeAs the (heriff to a refponfibility which he would not otherwife 
have incurred ; for at all events he is liable to the plaintiff in that 
aAion. And even if the bail-bond continued in force notwfth* 
ftanding the furrender, the (heriff will be ptu to the trouble and 
riflt of purftting his remedy againft the bail \ but if the bail-bomt 
In? difcharged^ he will be left without remedy by the ad of the 
gaoler* What was faid in Harfifon v. Davies (a), that nothinf^ 
IS a difcharge of the bail-bond to the flieriff but putting in baS 
libove, has been much fiiaken by Jones v. Liindtr {b)^ and the otbei 
isafes before alluded to, and was fo conGdered to be in a fubfequeat 
cafe of Maddocis v, Bul/co^i (<), where the Court held, that the 
iurrender of the defendant before the return of the writ was a 
performance of the condition of the bail-bond; and therefore 
though the plaintiff had taken an aflignment of the bail-bond after 
a furrender, but before the return of the writ, the Court ftayed 
the proceedings again^ the b^ : but as it was taken without notice 
of fuch furrender^ the plaintiff had the cofts of the proceeding 
l^p to that time* It feema therefore as if it had been there confi* 

(a) 5 Burr. »6f 3, (*) 6 Term Se/>. jjj. {c) i B^f, & FmH 315# 

rfepi 
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4effed at cooipulfory po the Oieriff to reicdve . the itirrendcr of the iSot^ 

4efend9nt before the return of the writ in difcharge of the bail- ■ ■ 

bond. M any rate hpwcvcr, if the (bcriff have an optioh in fuch Hamiltok 

^ matter, ihc defendant had no right ;to decide for him j but at y^^i'f^^ 

the time of RichtrrJfon's difcharge in the fecond aftion was bound 

io apply to the (heriiF to know if tj>ere were any other detainers 

fgainft hiiiu And here it 13 alleged, that afti:r notice of the render 

to the (btriffj (which notice alfo appears to have been given to the E39^ 3 

defesid^nt,) Jt bec^une tht dtity of thp defendant f detain Richardfon 

in bis cufittdy^ according to the exig$ucj of the jlrfl writ, p^henof the 

4efendanf bad notice : and this is admicticd by the demurrer. It is 

not therefore competent to the defeodam tp argue that he was 

without notice of the prior proceedings, or that Richardfrn was 

pot detajuaed in cuftody Uy c^e Oieri^s authority in the £rft 

a£lion* 

Lord Kekton C.J. After a defendant has been difchargcd 
out of cuftody upon ^ bail-bond, it is neither in tlie power of the 
bail to render hi;^ nor of the party to furrender himfelf again into 
the cuftody of the (herlff before tlie return of the writ, without 
Che Gon£ent of the latter. Bail above are indeed faid to be the 
legal gaolers of the defendant, and may take and render htm at 
sny time : but this is not the cafe with refpeA to bail to the iheriflF: 
tiieir undertaking isy that the party (hall appear at the return of 
the writ } which according to the cafe of Uarrifon v* Davits can 
only be fatisfied by their putving in good bail above. Thfit cafe I 
confider as having decided the point, which has never (ince ,beeo 
controvened. For the cafe of Jqiu^ v. Lander and the others 
which iollowed it only went the length of giving an option to the 
/beriff, if he pleaied, to accept the furrender of the party, who 
jras wUiing to return into his cuftody be^bie the return of the 
«y^it: but the (herl^'.may refufe fo to do^ and may reft upon the 
(ocurky of the bail-bond^ and infift upon the bail performing the 
condition of it. Now here it is not ftated that the (herifF did 
^Sxxit to the furrender of the party, without which the latter was 
TixA XiX his cuftody under the /irit writ \ and confequently the gaoler 
fiannot now be liable upon his bond of indemnity to the (heriff, for [ 391 } 
havinig permitted tiie prifoner to go at large, having no authority 
«tO detain him in cuUody at the time. 

Hobro^d tlten aiked leave to a^nend, which, (it being after argu* 
•meat upon the demurrer J was denied. And 

P^r Curiam, Judgment for the Defendant. 



Leo ft againji Lewis. Af'^^^'^Jh 

r\EBT on bond for the penalty of 400/. The plea craved oyer AbondgWm 
*^ of the bond and the condition, which latter was as follows : **y * fcht^oU 
Whereas the ancient public fchool within the townfliip of Netber J^c?eitVt>- 
Xnutsfordin the county of Cbe/Ur is lately become vacant by the licfciuoi, 
4cath of 7. /**. the late fchooimaftcr thereof, and whereas it be- ^''^o^Y*** 

•^ freehold n 

i) s^f^y to ccSgn at the re^asil of his pacroo, is good «c law j biK equi-y wHl rettrain soy iznprop;.- 
H^e «f u b V ch< p4tfoa« 

Cc4 long:eth 
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i8oi. longetli to the plaintifF to appoint a fchoolmafler thereto, aini 
whereas the plaintiff hath this day appointed the defendant nnro 



LioR the fa id fchool ; and whereas previous to the executing the (aid 
^'"'/ appointment the defendant agreed abfolutely to refign the f^iid 
fchooly &€• and all his intercrft therein unto the plaintiff, his heirs, 
&c. when he the defendant (hall be required by the plaintiff, his 
heirs, &c. by writing under his or their hand fo to do : now the 
condition of the above- written obligation is fuch, that in ca(e the 
defendant (hall at the rcquelt of the plaintiff, his heirs, &c., fuch 
requeft being made under his or their hands, abfoluteiy rcGgn unto 
the plaintiff, his heirs, &c. when he the defendant (hall be required 
by the faid plaintiff, his heirs, &c. fo to do, as well the faid fchool, 
&c* as alfo all his the defendant's edate, &c. in the fame, then the 
[39^1 above- written obligation to be void, otherwife to remato, &c, 
The defendant then pleaded a£lio non, &c. becaufe <he faid office 
offchoolmaftcr of the faid ancient public fchool at, &c. is an officeof 
truft and proiit, and a freehold office ; and that every perfon thereto 
appointed hath always hitherto, from the time of fuch appointment, 
been and continued and remained after fuch appointment fei(ed 
thereof as of freehold and right for the term of the life of the 
perfcn fo appointed thereto, without any condition whatfoever to 
refign the faid office ; and that it was the duty of the plaintiff to 
have made an appointment to the faid office without making any 
fuch (lipulation or condition as in the faid condition of the faid 
writing obligatory is mentioned ; and that the defendant heretofore 
on, &c. at, ike. was appointed by the plaintiff, to whom it be* 
longed to appoint, &c., to be the fchoolmafter of the faid ancient 
public fchool, &c„ and became, and was, and (lill is feifed of the 
faid office as of freehold and of right, for the term of his oatuni 
life. And that before the execution of the faid writing obligatoryi 
and before the faid appointment, it was corruptly and unlawfully 
agreed between the plaintiff and defendant, and contrary to tb6 
duty of the plaintiff in that behalf, that the plaintiff would appoiot 
the defendant to be fchoolmafler, &c« in cbnfideration that if the 
defendant were fo appointed he would refign the faid fchool, &c. 
unto the plaintiff, his heirs, '&c. when he the defendant (hould be 
required, &c. by writing, &c. And that the defendant, in par- 
fuance of the faid unlawful and corrupt agreement, afterwards, to 
wit, on, &c. at, &c. did feal and deliver the faid writing obli- 
gatory, &c. with the condition above fpecified : and fo the defend* 
hnt faith, that the faid fuppofed writing obligatory fo made and 
r 393 3 given by him' for the caufe aforefaid is Toid in law ; and this he b 
• ready to verify : wherefore, &c. To this there was a demuirer 
(hewing for fpecial caufes, that the plea is too vague and general, 
and dofs not (hew with certainty and preci(ion how or fo^ what 
reafon it was the duty of the plaintiff to have appointed to the 
faid office of fchoolmafler without making any fuch (lipulation or 
condition a^ in the faid condition of the bond is contained, not 
how or for whst reafon the faid agreement in the condition men* 
tioned was corrupt or unlawful or contrary to the duty of the 
plaintiff: and for that it is not exprefsly alleged in the faid pk^ 
that tlic faid fchool was a public fchoolj or the fuppoftd office of 

fchool- 
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(bhoOidKifter a public office ; or that the fame fchool has exifted l8oi« 
immemoriatly ; or when and how and on what terms and con- ■ ■ 

dittons the fame was founde'd ; and for that the inference drawn tK^« 
in the faid p!fa» that the faid writinjj obligatory is void in law, is, tvsftL 
not warranted by the premifes ; and for that the fame plea contains 
no material or travtrfable avermentj but is argumentativCj &p. 
Joinder in demurrer. 

Gi/es was to have argued in fupport of the demurrer : But 
Manfey contra was defired to begin by dating the particular 
grounds of obje£)ion to the condition of the bond. He infifted 
that enough was itated in the plea to (Iiew that the office in quef- 
tion was an ancient public office and a freehold : and though it 
did not exprefsly appear by what authority the plaintiff exercifed 
his right of appointment to the office, yet it was alleged that the 
perfons holding it had always been appointed for life, without any 
condition of refignation as had been here impofed upon the de« C3943 
fendant. That by the general rule of law perfons appointed to 
freehold offices, which were public trulls, were not removable 
therefrom except for mifcondudt, nonufer, or incompetency, nei- 
ther of which were imputed in this cafe ; and therefore though a 
bond to refign on either of thofe accounts might have been good, 
becaufe made in aid of the law, as in Bagjbaw v. Bofsley (a)^ 
a bond to enforce refidence on a living, and againft wafte ; yet a 
general bond conditioned to refign at the will of the patron was 
repugnant to the very nature of fuch an office or tru(t, and ex- 
ceeded the power of appointment dated in the plea and admitted 
by the demurrer to belong to the plaintiff. Such powers have 
always been condrued dri£lly \ and the patron cannot clog his 
appointment with any new conditions not warranted by the will of 
the founder. After the plaintiff had appointed the defendant he 
W9S functus officio during the defendant's life, or until he was 
lawfully removed ; an attempt therefore to referve any other con- 
trol over the appomtee was in contravention 9f the law of patronage, 
and avoided the indrument taken tP fecure fuch an illegal purpofe* 
That the praAice of taking fuch bonds, if allowed, would open 
a door to corruption, and be a cover, for the fale of the office by 
the patron, which was clearly illegal in the cafe of any public trud. 
In Laying v. Payne {b) it was holden, that a bond given by oile of 
the officers mentioned in the Rat. 5 & 6 Ed. 6. c. 16. to furrender 
his office at the pleafure of the perfon appointing, was void. It 
was true, that it was avoided in that cafe by the particular datute [ 395 3 
in quedion as touching the adminidration of judice : but Lord 
C. J. Wi/lfSf in bis reafoning on the cafe, eritcrs into general 
grounds, which fliew the illegality of fuch conditions as applicable 
to all offices of irud. 

iford Kenton C. J. I cannot fee any thing illegal or wrong 
i^ the patron of this fchool taking a general bond of refignation 
from the fchoolmader whom he appoints. Many good reafons 
fnay occur for taking fuch a fecurity ; it enforces his good bcha- 

viour, 
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l8os« fiouFi aiu! may tend to prevent thofe ill confequencea vhicb tof 

■I I fipcquently happen from the oegleA of thofe whofe daty u is lo 

M^" fupe rintend fucb inftitutiona. What ia this but a more eafy method 
f^^J^ ^f eaercifing a TiGtatorial authority i S^ch an authority mud rt\SL 
fomewhere. If the plaintiff'a anceftor founded the fdiool, ^nd no 
mrticular Tifitor were appointed, the authority defcend$ to hio^ as 
heir. Suppofe the plaintiflF himfelf had been the founder, vhat 
could have prevented him from taking fuch a bond ? If indeed the 
4efendant could have (hewn that any corrupt ufe were intended 
M> be made of fuch a bond, he would lay the axe to the root : the 
J^ttomey-General would ex officio interfere, and upon application 
t^ the Court of Chancery the appointment would be taken oor c/f 
the bands of him who fo exerciled it corruptly. The c^fe of 
l^ing V. Pajni turned altogether upon the ftatuts of Ed. 6. whtcb 
uppliea only to the f4e of offices of a public nature under xt 
crown» and certainly not to an office of this defcription. But I 
never can admit that at common law a general reOgnation bond 
of an office b illegal, although the party may have a frech 'u\ in 
the office. In the inftance of ecclefiaftical livings that is u ivxr- 

C39^3 fally the cafe : everv re£lor has . a freehold in his reclory; sex it 
was never doubted out that refignation bonds for certain purp< in 
and up to a certain extent at leaft were bintling ; though thr v put 
an end to the freehold. This was fully decided in Grey v. Htfkah \a) 
hj hord Jfardwich ; faying at the fame time, that if an ill uie 
were attempted to be made of them the Court of Chaoceiy would 
interfere (^). Here nothing of that (prt is attempted to be flievn. 
Nor indeed does it diftinAly appear upon the plea what the nature 
of this office is, how conftituted, or whether the appointment rouft 
neeeffiirily be for life without any condition annexed. At prefent 
I fee no grounds for deciding th^jt the condition of the bond ii 
neceflary illegals 

. Grose J* was of the fame opinion. 

, Laweencb J. I own I have confiderable doubts upon the quef- 
iion. The plea is rather loofely drawn* and it might have ft«ted 
iwith more preciGon the nature and extent of the foundation and 
the power of appointment ; it does however ftate that the office 
of foboohnafter b an office of truft and profit, and a freehold i that 
every perfon appointed thereto has always continued for life with- 
out aoy condition to refign ; and that it was the duty of the plain- 
tiflF to nave appointed to the office without any fuch itipulatioa. If 
then we are to colle£]b from thence that the founder intended that 
the appointment fliould be no otherwile than for life, it feems to me 
very doubtful how far the perfon who has the power of fuch ap- 

r ^gm -1 pointment can exercife it in a diffirreot manner from what the 
founder intended. It is true that a bond may be taken to enfoioe 
the obfervance of thofe duties which by law are required to be per* 
formed by the appointee of an office ; but then it ihould be fo a* 
prefled in the condition. But a general bond like the prcfeott 
tbough it may be made ufe of for good, may alio be made ufi: of 

(«) j§mhl, i6S. 3 Burn's £cr. L, 33s. S. C, in B, K. 
(k) At ifl Dutjtau T. ^nd^if I f^rm. 411* 

for 
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for lad pofpo&si sit leaft there is nothing on the face of the in- tSoi* 
ftiument to reftrain the improper ufe of it» as there is where it is 



conditioned for the due performance and execution of the office. L»n« 
And as Lord C. J. Willes obferved in the cafe referred to, fucb a ^r^> 
general bond of reCgoation may be ufed as a mean of feUing the ^*^^^ 
office^ or to favour the partial views of the patron by compelling 
the appointee to regulate hb condu£l, not by the duties of his of*^ 
flee, but in fubfervience to the pieafure of his patron. The fama 
argument was urged in favour of general reCgnation bonds in the 
cafe of li^ings» namely, that they were the means of enforcing 
good behaviour : but in the cafe of The Bijbot^rf London v. Fytcb&{a)^ 
Mr. Joftice BulUr obferved on the inconclufivenels of that argumeuti^ 
by faying that it might with equal force be argued that it might b« 
made ufe of for bad purpofes : It is true that a great majority of 
the judges were of opinion that fuch general redgoation bonda 
were valid ; but they grounded themfelves upon a train of poGtive 
authorities in fupport of them, and not upon the reafon of die 
thipg : and it muft be admitted that if it were a new queftion at 
this day it would be very difficult to fay upon piiociple that fuch 
bonds could be legal. 

Lb Blakc J. After |he determinations which have taken place [ 398 j 
with refpcA to general refignation bonds of livhigs, I cannot fay 
that this bond is not good in point of law. It is true thofe deter<« 
minations were impeached in the cafe of Thi Bijboprf London y^ 
Fjtche in the Houfe of Lords ; but the decifion in that cafe againft 
the validity of fuch bonds turned ultimately upon the ground of 
their being fimoniacal and againft the ftatute, and not as being 
contrary to the general principles of the cotnmon law. That does 
sot affisfl the prefent a^ion upon fuch a bond relating to the office 
of a fchoolmafter ; and therefore it falls within the principle of the 
former determinations, that fuch geneiral refignation bonds are 
good at law. And after fuch a current of authorities I do not feel 
aoyfelf at liberty to canvafs the grounds of that opinion. 

Judgment for the Plaintiff. 

(c) I lavt been enabled to ad4 a note of ibif ciTe la A Jl., quod fide poft. 



D 



W1LI.EY azamji Cawthorne. ri.*/J/#y, 

£BT on bond in the penal fum of 150/. Plea, lil, craving Amemoria 
oyer of the bond, (which was a jcint and ftveral bond from «'»derthe 
©ne G. H. and the defendant,) and of the condition of the bond, oJ^bSliJ^ 
which (reciting that the plaintiff had agreed with G. H. for the i^aclng tbu 
purchafe of an annuity of 12/. payable quarterly to him the plain- ^ »"^^- 
tiff during the lives of G. if. and the defendant, and the furvivor {7ro7b!^„J* 
of them, for 72/. which was then paid to G. i/., and that for bet- is not fufl^- 
tcr fecuring the annuity G. i/. and the defendant had agreed to f^*"' *f^ 
execute a warrant of attorney of the fame date as the bond to con* beyj^^ ,, 
fefs judgment, &c.) Mras for fecuring the payment of the fatd an- ^tW^tj^vt-. 
wit ppon certain 4ays therein mentioned, l^leadcd, ift, Non '^* 

ell 
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i8or. eft ftdum. adlf. That within twenty-one days after the execu* 
tion*of the fappofed writing obligatory, a memorial of the fame and 



WftiEY of the |2pMntini» of the annuttf was purfuant to the ftatute inrolled 
cTw- *" ^^^ Court of Chancery ; which memorial was of a bond dated , 

TBOBNE. &c. under tie bands and feals ofG. H. and the defendant^ whereby 
xht^ fruerally ftand bound, &c. in 150/., reciting that the plaintiflT 
had agreed with G, //. for the purchafe of an annuity of 12/. for 
72/., wliich G. H. thereby acknowledjjfd to have received, con- 
ditioned for payment of the faid annuity at the times therein men- 
tioned, and witnefled by X). B. and J, M.^ &c. dated, &c. prout 
patet, &c. ; which faid memorial is not a good and fufficient me« 
morial of the faid writing obligatory, and of the granting of the 
faid annuity, and the confiderations of granting the fame, &c. ; by 
reafon whereof the faid fuppofed writing obligatory is void xn law^ 
&c. 3d)y, That before the makinjc of the faid writing obligatory, 
G. f/. and the defendant, for the better fecuring of the faid annuity, 
agreed to execute a warrant of attorney to confefs judgment, dated, 
&c., t»bicb faid agreement was and is an ajfarance far the due pay* 
ment of the faid annuity^ bCc^ and that no memorial of the faid 
laft-mentioned aflurance was within 20 days of the execution 
thereof inrolled, &c. according to the form of the ftatute, &c. 
There was a general demurrer to the fecond pka and joinder : and 
replication to the laft plea, that no warrant of attorney was ever 
executed by G. H. and the defendant, or either of them, for the 
better fecoring the faid annuity ; nor was any agreement for the 
execution of any fuch warrant of attorney ever in h€t made, 
iigned, or reduced into writing, or otherwife than in and by the 
^ faid recital in the condition of the bond before mentioned ; and 

L 40^ 3 fbat the faid recital was introduced in the faid condition hj mijlahe in 
preparing the fame. And this, &c« To this there was alfo a de- 
murrer, and joinder. 

Several points arofe in this cafe, which were argued at length 
by Marryat in fupport of the demurrer, and If^igiey contra | but 
the only one upon which the Court ^asz any opinion was an ob- 
jection, which went to the atlion, of a variance between the bond 
on which the piMntiff declared, which was a pint andfeveral bond 
given to fecure an annuity, and the memorial of fuch bond re- 
giftered under the annuity aft (17 Geo. 3. c. 26.), which was of a 
ftveral bond only. 

Lord Kenton C.J. The ohje£lion is decifive. The objcft of 
the legiflature was to hold the annuitant to a ftri£t drfctipcioti in 
the memorial of the confideration of the annuity. The nature of 
the feveral inftrument» by which it is fecurcd-muft be accurately 
fet forth. Thiit has not been done in the prefcnt Q^i< \ for though 
each of the obligees ?s defcribed in the memorial are bound to the 
plaintiff, yet the obligation is of a different nature from that dc- 
fcribedj namely, joint as well as feveral. And the difference be- 
tween a joint and feveral bond is in fome refpe£ls important; in 
the former cafe, if one of the obligees die, his executors are dif- 
charcect from any liability to the obligor, whofe onl^ remedy it 
ainlt the furvivur) in the Utter cafe it is otherwife. Therefore 

the 
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the memorial does not truly defcribe the fecurity as to the extent i8ox. 
of it. 



Lawrence J. The objeft of rcqiiiring a memorial of the fe- Wilhy 
curities was to (hew the real fituation of the parties, and the na- ^j^j^ 
ture of the remcditrs which the grantei* had /or the payment of the thohnb. 
annuity. Now the memorial here is dcfeftive, in not (hewing in [401 ] 
what manner the obligors might be fucd; it only (hews that they 
may be fued feveraliy *, 'whereas by the nature of the obligation they 
arc liable to be {\x^d Jcint/y as well ;xs feverally. 

The other Judges afTenced. 

Judgment for the Defendant. 



Lee azainjt Lingard. mdmfj«j^ 

A T the trial of this caufe at the Sittings after laft Trinity term wheteaver- 
"^^ at Guililhall a vtrdift for the plaintiff for 1200/. damages, and «*»^ *•• tiken 
cofts 40/. WHS taken by confent, fubjed to the award of an arbt- thettSTfora 
trator (it being a quedion of figures), who was to make his award certain fum* 
on or before the fecund day of Michaelmas term then next, and the f«yeatothe 
cofts to abide the event. And this was afterwards made a rule of Irth„^,*" 
•Qourt. On the 25ih of Augujl laft the arb'^trator mvidc his award, the fumiV- 
whereby he diretled the defendant on the 12th of November fol- terwardsa- 
lowing to pay the plaintiff 107 1 A 16/. \d. The defendant not at- bTukrow 
tending as required td fettle the demand, the plaintiff proceeded to iHt had been 
tax his cofts before the Mafter at 149/., and figned final judgment ^»"'8'»»"y 
on that day for the faid fum of 1200/. for which the verdidl was ju"^ . J^^ * 
firft taken, 40/. for cofte, and 147/. increafed cofts, making to- the piaintiff 
•gether 1349/.; and on the r7th of November executed a writ of fi. »««n^itcdio 
la. indorifed to levy 1 224/. 3/., befides officers' fees, (heriff's pound- ji^dgmentfor 
age, and other exprnces \ which fum of 1224A 3/. confitted of the the amount, 
following items ; ** amount of debt upon the award 1071/. id/, id.'; ^«t^o»»t firft 
** intereft thereon from the 12th to the 25th of November \L 18/.; JbcCourt%r 
^* cofts taxed 149/.; fi. fa. i6j. 6d ; tcit. fi. fa. 1 is. 6d.\ •warrant leave fo to 
" and mcffenger 3/. 6d.\ letters to the under-(heriff, and poftage **^ 
. " 3/. 6d.*^ In addition to thefc fums, the flicriff returned that he [40^] 
bad levied 33/. 2/. for his poundage. Thereupon the defendant 
obtained a rule, calling on the ptaifuiff to (hew caufe why the writ 
ot fieri facias executed in this caufe ihould not be fet afide with 
cofts, .iiid the money levied and poundage thereon be returned to 
the defendant. 

This rule was principally grounded upon a fuppofed irregularity 
ill I he plaintiff in having, without leave of the Court firft obtained, 
en tred up final judgment, and fued out execution for the fum 
»waidtd. In fuppoit of which it was contended to be the ufu^l 
pradice {a) where a verdict was taken by coi^fent, fubje£^ to the 
future award of an arbitrator, that when the fum really due was 
afcertained by the award, to move the CoiHt for leave to enter the 
verdi£t for fo much as the arbitrator had awarded, and afterwards 

(«) Vide X 5j*1. 84.. and Qv» Bu:ntiy 58. cited 10 2 TidJ'i Prac, 750. wi.h a quxre. 

; to 
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iSoi* to prooeed to £n»l judgment ami execution. On the otlier lurad k 
was infifted, that the platntiiF was at liberty to enter up judgment 



Lxa for the fum awarded without firft applying to the Court; more 
^«'*/ efpecially when, as in this cafe, the fum awarded was leb than thst 
iNc/« . £^^ ^hich the verdift was entered. This was the princtpil point 
contefted : but it was alfo contended on the part of the defendanty 
that the execution was at all events exceflive, inafmuch us the de- 
fendant was not chargeable with intereft on the fum awarded, nor 
with the therifF's poundage, nor with the other fees on the levy. 
The Atiorney-General \ti fupport of the rule. 
C 4^3 3 Erfltine and Garrow contri. 

Lord Kenton C. J. There is no foundation for the additional 
charge for intereft on the fum awftded. WhertTcr intercft is in- 
tended to be given, it forms part of the damages aflcfled by die 
jury, or by thofe who are fubftituted in their place by the parties. 
Alfo the items for (herifF's poundage and the other fees of the lerj 
tnuft be ilruck out of the account : the defendant is not liaUe for 
any fuch charges* With refped to the principal quellion» I Jo 
not find, upon reference to the Mafter, that there is any fuob fet- 
tled pra£lice as that which has been fuppofed, requiring a plaintiff, 
for whom a fum has been awarded under fuch a rule of reference 
as the prefect, to apply firft for the leave of the Court before he 
can enter up his judgment for the fum fo awarded. Upon prin- 
ciple it appears to me not to be neceflary. It is often a matter of 
convenience, and in furtherance of juftice at niG prius, where mat* 
ters of account between parties are to be inveCligated, to refer tin 
amount to be fettled by an arbitrator, who may have more time 
and opportunity to make the inquiry and arrive at a proper conclo- 
lion than the jury are able to do ; a verdi£b is therefore taken poo 
formi, fubje£t to the award of the. arbitrator ; but after the i^ 
trator has afcertained the fum to be recovered, fuch finding is in 
the place of the verdid, and muft be confidered the fame as if the 
jury had originally found fo mud) to be due : and then all the fame 
confequences enfue. The plaintiff is only entitled to enter up hii 
judgment for fo much : and the fum for which the verdid was no- 
, ^ minally taken cannot be confidered as in the nature of a penalty 
for which the plaintiff is entitled to enter up judgment. If the 
jury had in the firft inftance given their verdiA for the fnm 
Taoa'] awarded, the plaintiff would luive been entitled to enter aphis 
judgment after the four firft days of the ehfuing term, and then 
he would have been entitled to fue out execution immediately af- 
terwards. A paufe is allowed for thofe four days to the party 
againft whom the verdi£k is given, in order to aflfbrd him an op* 
portunity of applying to the Court to re£lify any miftake which 
may have been committed. Here the defendant has had the beneSt 
of a longer delay, for final judgment was not entered till the 14th 
of November. The award was in the place of the vcrdift of the 
jury ', and as there is no rule of pra£tice obliging the party to apply 
to the Court for leave to enter up judgment for the fum awarded, 
I fee no reafon for making fuch a rule now. Therefore, fubjcft to 
ihc dcdu£lious which have been mentioned, let the cxecatioa 
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ftand : but inafmttch as ^here has been tn exccfs in kvying tnore i8ot« 
th^n the defenHailt w^is boond to pay, and to remedy which he wai ■ ■■ 

compellH to apply to the Coiirty I think he is entitled to be allowed Lsx 
ibe coils of this application. 't^ 

Phr Curiam^ Dedud^tng the charge of intfereft and the (hcriflF's 

poundage^ and the cofts bf the levy^ to be te- 
tnrned to the defendant ; and on payment of 
the cofts of this application by the plaintiflF to 
the defendant ; the remainder of the money 
levied to be paid over by the (hetfff to the 
plaintiff. 

C4O53 

Pearson agam/l Rawunos* m""'^* 

ARufe was obtained) calling upon the plain tifF to (hew caufeifthcptajti. 
^ht the defendant ftiould not be difcharged out of the cuftodt ^ff'»«to'- 
df the m^rflialy on the ground of hts not havini; been charged in jodg^t 
ctecuttbh in due tinrie. By a rule of court of HiU lf> Gf9.}. {a) t^dfifethft 
t pirifonet is declared fupcrfcdeable, unlcfs the plaintitf Qiall caufe «'««»'«"- 

»».. ft • . . ' • . ■ . * /• . » tur piece 

nim to be charged m execution imthtn two termr next after irtal with the 
iiis^3 or final jtKi^ment obtained. Here the trial was had at the ci«koftbe 
kft roihmer a(Rzes for Wells^ when the phintifF obtained a ver- ^jJthiTtb^ 
di£^ ; and the defendaht ought regularly to have been charged in fecond tem 
elocution before the expiration of Hilary term laft, which ended "ft*' «»«• 
•n the 1 2th of February. It appeared that final jtidgment was Jf^'jfj^ 
fignedy and the committitur piece filed with the clerk of the judg-^againftapri* 
AMtS on the xoth of February^ and that the tommittitnr was aUb foner,thai 
eAteted in the marOial's book within the term ; all which are the '*i!i^^J^^'j^i^ 
al£bs of the psMrty : but that the entry of the final jtidgment and in txecwtion 
of the committitur on the record, which are the afts of the oflicer *"'*"» '«^ 
of the court, were not completed till the 21ft ol Februaryy which ^^l^^xh^^ 
#aS the coniifuuMce day (a« it is called) of HSary term. And the ruieofOwrt 
fole queftiob was, Whether fuch entries by the officer on that day ^ ^'^' *^ ^ 
flioald have relation back to the preceding term, fb as to fatisfy the the fi^aai ^ 
tequifition of the rule of Court abovementioned i jucfgmene 

Thin matter was fevcral times difcuffcd before tlie Courts who •«.<*t^«comi. 
£re£led inquiries to be made as to the foundation of the praftice ao% eotercdr 
of ap|>Qinting a day after each term, known by the name of the con- of record bf 
tinttaH^e 4/09. for the performance of afts, which ourfit regularlv '11*°®^"°.? 
|o be done * wuhra the term» And it appeared that the continuance th^coatmu- 
day \s a day fixed by the Mafter at his difcretion after each term, ^itt-doy af«^ 
{though generally about the fame period after the term,) regulated J.^„J"^]* '*'. 
fcy th6 convenience of the officers of the court for the difpatch of proyidcd * 
bufinefs, but principally on behalf of the chief clerk to audit the ftfchoitri** 
iecounls of the feveral officers under him. That the pradlicc of ^ ^^f" . 
appomtmg luch a day had exilted at icatt a century, and is referred •[ 406 1 
to in a rule of comrt in »hc time of King William III. That it 
Irequemly happened, from the number of judgments and com- 
oittttuxs filed withlu the few lad days of the term, that it became 
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1 80 1* impoflible for the proper officer to enter them upon the roH withii^ 
the term, in confequence of which the praQice had preratled of 



PiABtoM completing the entries by the continuance day, as of the preceding 
^^ term* In confirmation of which pra£ltce reference - was made to 
an inftance (a note of which was fumiflied by an officer of the 
court) which occurred about fixteen years ago upon a Gmilar appli- 
cation made on behalf of a prifoner before Mr. Juftice Bulkrs 
when the clerk of the Treafury (Mr. £</^e), whofe duty it is to 
enter up the final judgments upon the roll, attended before the 
judgCy and ftated that almoft all the judgments are brought in 
within the lad two, three, or four days of the term \ that it was 
impoflible for him to enter them upon the roll between the hours of 
(hutting the clerk of the judgments* office at 7 o'clock on the laft 
erening of the term, and the opening of the office next morning, 
even though he and his clerks were to write all night. That in 
confequence of this reprefentation Mr. Juftice Butler refufed lo 
difcharge the prifoner $ and informed Mr. Edge that he would 
take an opportunity before the next term of fpesdung to the other. 

C 407 3 judges of the court on the fubje£t. Accordingly on the firft 
morning of the following term Mr. Edg$ and Mr« Benton the then 
Matter, were ft^ut for into the judges' room, and informed by 
Mr. Judice Builer ihzt he had confultcd his brethren, who were 
all of ppinion that it was reafonable that the officers of the court 
(hould have fufficient time allowed them to^ enter up the judg* 
ments and committiturs ; and that in future they might take till 
the continuance day : under which authority the praAice has Coq* 
tinned from that time to the prefcnr. 

Mingay and Lamie^ in fupport of the rule, rrlied on the terms 
of the rule of court of the 26 Geo* 3. which was an exprefs recog** 
nttion and continuance in this refpcA of the former praQice of 
the court, and mud have been promulgated poftetior to the fup- 
pofed alteration of the pra£lice introduced upon the authority of 
Mr. Juftice .8»//^r/ even admitting that a private refoiutioa of the 
judges of the court would fupeifcde a public rule of court. That 
in Unwind. Kir€hoffe{a\ the very point in qaeftiun waa decided 
fo long ago as AL iS Gfo. 2. i fur there, upon a motion to fuperfede 
the defendant as not being charged in execution within two terms, 
the Court Jield, that the committitur muit be adlually entered on 
the record before the end of the fecond term ; and thot there ivas 
' no txtenjion of the time to the continuance day after term : nor was it 
iutEcient that there was an entry i«i the marflial's book in time (3). 
This was again recognized in Foitnil v. Philby (r), H. 6 Gee 3^ 
and in IVoodbridge v. Forth (J), TV. 1 3 Geo* 3., and is laid down 
as the rule in the lateft books of pradUcc {e). That however the 

C 408 3 ^r\€t rule might have been relaxed in other cafes, yet a prifoner 
was entitled to take advantage of any negle£t .or defe£k in the 
proceedings againft hkn. 

Erfk'me and Burroughs in (hewing caufe againft the rule^ relied 
upon the alteration of the practice adopted fixcecn years ago \ and 



(«) 1 Stra, i> 15. (^) X^. ailil vide H^riihtman ▼. MMtp % Sera. fat6. 

{c) 3 Burr, 1841. [d, X^. is iMr'^inf. . (r) Vide i TtJ^t Frae. i^o. 



thai 
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that It was not inconfiftcnt -with the rule of court of /f. 26 Geo. 3., 1801. 
for the entries when made referred back to the preceding term. 



That it was fufficient for the plaintiff to do every thing which was piarsoit 
in his power within the two terms, which was done in the prefent ^^'"Z 
cafe, and he could not be anfwerable for the a£ls of the officer of ^^^''»'*«»' 
the court over which he had no control, and for which he ought 
not to fuffer. That the practice itfelf arofe out of the neceffitjr o£ 
the cafe, it being impoflible for the officer in many inftances to 
eomplete the entries on the judgment roll within the term. That 
in the cafe of Fotterel v. Philby there was no entry of the defendant's ' 
commitment on the roll, nor any committitur piece filed in time to 
authorize its being fo entered on the record : and that was probably 
the cafe in Umvin ▼. Kirctofle, which is very (hortly reported in 
Strange: which therefore*^ differs thofe cafes from the prefent, 
whe;e the committitur piece was properly filed before the end d 
the term. That at any rate, as the pra£lice had prevailed for fo 
many years, by which alone the pra£lifers could regulate their 
condu^, the Court would not fet it afide in the prefent inftance, 
whatever rule they might make in future. 

Lord ^Lenton C. J. The only queftion now is, not upon the 
exiftence or validity of the rule of couit requiring a prifoner to be 
charged in execution within the two terms after trial had, &c. but 
whether according to the received pradiice of the court for the (^ 409 J 
laft Gzteen years at leaft, it is not fufficient for the officer of the 
court to CQter the final judgment and committitur on' the record * 
by the continuance day after each term, as of that term. It is by 
no means unufual to make entries of judicial a£ls nunc pro tunc by 
leave of the Court. This has fometimes been done after fub- 
fequent proceedings had, in order to warrant fuch proceedings, 
as by iffuing a fieri facias in order to warrant a teilatum fieri 
facias antecedently iffiied (a). Now here it appears that a very 
ancient praftite fubfifts, recognized by a rule of court in the time 
of King WilUam^ (-£. 11 ^T". 3.) for the fecondary {b) of the court 
to appoint a continuance day after each term for auditing the 
accounts of the feveral officers, and completing other buiinefs 
relative to the term ; and it has been confidered, that the entries 
made by the proper officer by that day as of the preceding term 
are judicially entered of the term. A fimilar courfe of proceeding 
takes place at the affizes ; where real a£lions are brought in the 
counties palatine, entries are made after the affizes are clofed ; 
and there is an ancient fee demandable in fuch cafes called the 
pod dien* fee : and in this court alfo there is what is called the 
pod terminum fee, payable on the fame accQunt. This praflice is 
not impugned by the rule of court in 1786^ which is in general 
terms, leaving It open to the con(lru£Uon put upon it by the prac* 
tice in this rcfpedl. 

Lawrence J. The praflice has arifcn from the neceffity of 
the cafe. It is often impoffible for the officer to finith the [4103 
entries jdn the roll within the term. It is therefore enough that 
the plaintiff do(;8 every zd required to be done by him within the 

(«) jnii (cTcrtI tnftanccB of a Smilir Vmd coUeded in Ttdd't Prat. 840*1. 
(^lUfually called the M«Acr, tboagb the other it the proper ofiiwial appcilauaa^ 

\ou I. D d . two 
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1 80 1 • two terms* But the regularity of his proceeding can never depend 
upon the quantity of bufintfe which the officer has to do before 



PcAtioN the end of the term, or hiu expedition ia completing it 
n/wt^ot. P/r Curiam, Rule difchargcd. 

On the lad day of the term Lord Kenyon delivered the following 
rule to the Mafter^ which was read by him in court. 

REGULA GENERALIS. 

£.41 Geo. 2' 

Filing asd It IS ORDERED, That from aud after the firft day of Trimty 

entry <t term next every committitur on every judgment obtained 01 to be 

a^^ pii^' obtained in this Court againfl any prifoner or prifoiiert (hall be 

tecrt. filed with the Clerk of the Docqufts of this Court on or before 

the lad day of the term in which fuch prifoner or priibners it or 

are to be charged in execution. And the (aid Clerk of the Doc- 

quets (hall enter fuch committitur on the judgment roll within fenr 

days next after the end of fuch term, exclufive of the hft day d 

the term ; unlefs the UH of fuch four days be Sunday, and in thit 

cafe within five days next after the end of fuch term ; and that 

in default thereof fuch prifoner or prifoners (ball be entitled to be 

difcbarged. 

H^nineftsj, CuMiNO ogaifi/i Sharland, one, &c. 

Where a de- A R tile was obtained, calling upon the plaintiff to (hew canie 

fokdant an- ^^ why the interlocutory judgment (igned in this caufe, and the 

ftTpield iflT- ^^^ °^ inquiry executed thrrcon ftiould not be fet afide for Tnc- 

ably puts \n g^l^^^f ^'^h cofts, &c. It appeared, that the bill was filed in 

a iham de- lad Hilary term, and th6 deftrhdant obtained further time to pkiJ 

Sme of the ^^ * judge's Order till the 27 th of February, tipon the terms oTj^cad- 

counrtiA the i^g iffuably, rejoining gratis, and taking (hort notice of trial for the 

decianuion then next aflizes at Exeter. The declaration, which was in af« 

•^^{*^*^fumpfit confided of four counts updn fpecial agreements, and foot 

the reft, the Other general money counts : and on the faid 27th of Fekruarj the 

P>*5otjff may defendant filed fpecial demurrers (alleging (ham caufea of demur- 

wholfaVir ^^^) ^^ ^^^ ^^^'^ ^^^ counts, and pleaded non aflumpfit and tie 

Du'iitT, and bankruptcy of the defendant to the four laR counts. It was ob- 

ft|n JM«i«- je£led to the defendant's agent at the time, that the fpecial de- 

warn ^ a** w*«'^^'^> ^^^ affeding the merits of the cafe, were not iffuiUc 

ytea. pleas within the meaning of the judge's order 1 and it was pn>- 

pofed to him to ftrike them out and put in ifliiable pleas, fo dut 

the caufe m^ht proceed to trial at the enfuing a(Ezes. This hov- 

ever being denied, asnd the ra^ularity of thte pleading inCM 

upon, the plaintiff on the 2d ox March figned judgment in die 

caufe generally upon the whole declaration, as for want of a piOf 

ftnd gave notice of executing a writ of inquiry on the i6tfi of 

March^ being the commi(fioil day of the affixes at Exeter. Afot 

which the plaintiff again ofiered to wive the judgment and pio* 

ceed to trial on the merits, if the defendant ttrould withdraw lui 

fpecial demurrer, but without effed. The plaintiff then proMded 

t 4 1 2 ] to esecutt \m writ of inquiry, and recoKred^amages 1914/. 13^ 5^ 



IN THB PdRTY.tIR«r YsAR Ot GEORGE 111. 4^% 

on the four firft counts, and 495/. iix. ^d. on the remaining 1801. 

counts. ■ ! < 



GiUf and Burrougb (hewed caufe agalnft the rule, and con* Cvmita 
trndcd, that where a defendant who prayed for an indulgence, in gf^ 
having further time to plead than by the general rule he was entitled lamo^ 
to, obtained upon it the condition of pleading ifluably, that con« 
dition is entire and goes to the whole declaration ; and therefore if 
he do not plead iiTuably as to the whole, it is the fame as if h^ 
had not pW;ided at all within the time allowed, and confequentlf 
the pUintifFmay fign judgment as for want of a plea, although 
the defendant may have pleaded ifluably to fome of the counts* 
For otherwife, if the condition were fplit and made fereral as t^ 
each count, the whole obje£l of it, which is to prevent delay, 
would be defeated. Now though a demurrer, which goes to the 
fubftance of the declaration, be an ifluable plea within the rule^ 
yet a (hanx demurrer like the prefent is in fraud of the leave of the 
court and a mere nullity* And they cited Sutton v. TVadtUlove {a) 
as in point. 

Dampier^ contra, admitted that the demurrers to the four fpecial 
counts were tantamount to an admiffion of the plaintiflfs catife of 
aOion in thofe counts, and therefore that the plaintiff might have 
taken judgment upon them; but contended that he was not autho- 
rized to lign judgment generally as for want of a plea, theeffe£l of 
which is to mnke the defendant admit the caufe of a^ion in the 
other counts alfo, in contradi£tton to his iffuable pleas thereto. 
The proper courfe to have taken would have been to have gone to [ 413 J 
trial upon thofc counts to which ifluable pleas were pleaded, and 
to h^ve taken judgment by nil dicit as to the others; in which 
cafe the venire iflues as well for the purpofe of inquiry and of 
afiefliog damages on the latter as for trial generally on the former* 
By this method no detriment or delay can happen to the plaintiff; 
but if the pradice were otherwife, a defendant might be fubje£led 
to great hardHiip, where the plaintiff comprehended feveral diftin£l 
caufes of adiion in the declaration ; in which cafe, though he were 
willing to adnriit the caufe of aftlon in fome of the counts, by fuf- 
fering judgment by default as to thofe, and thereby faving the 
expencc of a trial, yet according to what is now contended he* 
would be precluded from fo doing by his undertaking to plead 
ifluably to the whole declaration. The contrary however is well 
known. The cafe cited was in replevin, where the defendant 
^▼ing made two avowries, and one of them being unanfwered, it 
was fttfficient to entitle him to judgment ; which diftinguiihes it 
from the prefent cafe. 

, Lord KsNTON C. J. The intei:cft of the public is never better 
advanced than when we can inculcate by our rules the advantage 
of zQmg boneftly. The defendant here fecks to fet afide pro* 
ceedings which have been induced by his own fault. An adlion 
was brought againft him, and not being prepared to anfwer it at 
the appointed time, he applied for the indulgence of further tinle 
to plcadj which the Court granted upon the ufual terms ; which ia 

jD d 2 ttket 
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1 80 1. t^efX are no more than thefc, that he (hould bring forward his 
real dcfencr, if he had any, at once, and not entangle the plaintiff 



CuKfiNo in the mere forms of pleading. The defendant, after this undcr- 

^«yf taking, had the option of denying the whole charge, or of letting 

ikAiio, judgment go by default as to fuch * parts of it'as he was ready to 

,*t4i4 3 admit, and denying the reft. Inftead of which, for the fake of 

perverting juflice and creating delay and expence, he only pleaded 

ifluably to fome of the counts, and put in (ham demurrtrs to the 

others. This is not a fair compliance with the judge's order, but 

a palpable evafion of it; and therefore I am glad that he has met 

with his defert ; that the plaintiff has figned judgment as for ¥raDt 

of a pka, which he had a right to do. The confequence is, that 

this rule mud be difcharged with coils. 

Grose J. The mod advantageous con(lru6lion of the rule for 
pleading iffuably is, that it (hould go to the whole of the decla- 
ration ; otherwife the ohje£l of it will be defeated. 

Lawrence J. There is no objeAion under the terms of die 
rule to the defendant's letting judgment go by default as to fome 
of the counts which he is difpofed to admit, provided he pleads 
ifluably to thofe which he means to deny. But he (hall not be 
permitted to evade the rule, by pretending to give a fpecial aofwer 
to part which has nothing to do with the merits of the cafe. 

Le Bianc J. The obje£l of the rule is to expedite juftice, and 
not to entangle it : and therefore a defendant (hall not be fuffered 
to take advantage of the indulgence granted to him in the firft 
inftauce merely to create further delay. 

Rtile difcharged with Co(b («}« 

(«) Vide ff^sttrfsll v. Glodt^ 3 Term Rfp. 30$. S. P. Bat where the dcfeiMUot vti 
adviied that there wai Tubdantul ground of demuner, the Court fet afidc judgment fipcd 
ft« for wast of a plea, oor tcrmi. Berry v. jinderjtn^ 7 7trm Rep* 530. 



[415] ' 

^^Sl Knight againji Keyte. 

^"hdd***'*^ 'T'HE affidavit to hold to bail in this cafe was made by the clerk 
htiiroadeby ^^^ agent of the plaintiff, (whofe ufual place of rc(ideiKe 

\ht figert of was ttcar Kidderminfter in IVorcefterJbire^) and ftated in exprefs 
the plaintiff; terms, that the defendant was indebted to the plaintiff in 210/. for 
^Uvbg'^a^* timber ^old by him to the defendant ; and that the defendant had 
tender in made no tcndcT in bank notes {q)j &c. to the plaintiff, or to the 

^"thc"dert «^^Pon«n^ a« 1^'s clerk and agent. 

to his^L. Lambe (hewed caufe againlt a rule for difcharging the Jefendaot 
df/tf/as well on common bail, obtained on the ground of the incapacity of the 
rdf *is "ffi. *g^"^ ^o fwear to fuch a negative, namely that no tender was roidc 
dent, tho' to his principal. He anfwcred,'that it was fufficient that die agent 
the paintiff had fwom pofitlvely to the fafki of which he might well have, 

noTthcrdn* *"^ ^^^ *** ^^** ^*^^> ample m^ns of information, for his prin- 
toted to re- cipal was abroad at the time, and all the buGnefs was conduced 
ide abroad, by hiipfclf. The affidavit here is more precife than that in Munn 

(«) According tt> the reqtiifidon of the ftat* 37 Cm. 3. i* 45. 

1 . 
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f.Spinh{h)^ where an agent of the plaintiff" rcGding abroad only i8o7. 
negatived the tender, according to his ie/ief, which was deemed , 

fufficient. ^ . Knight 

Efpinaffi contra, relied upon Smitf:> v. Ty/ort (i), where it was agmi^ 
holden, that an affidavit made by the plaintiff's cl<rrk exprefsly ^*^^*« . 
negativing a tender in bank notes to the plaintiff was bad, btcaufe 
the clerk could not have certain knowledge of fuch a negative faft 
not relating to himfelf. And there is no rcafon here why the 
plaintiff himfelfrefiding in this country, to whom that faft muft [4*fiJ 
be bed known, (hould *.iot have joined in the affidavit. 

Per Curiam. There is no ground for fuch an objeftion. There 
can be no fuch rule, as that an agent cannot fvvear pofitively to 
the faft of there having been no tender to his principal. Suppofe 
the latter refided in the Eajf Indies^ and the bufiwefs had paifcd 
through the. agent's hands alone. The Court cannot tell what 
means the agent may have for fatisfying himfelf of the fa£t : it is 
enough for this purpofe if he take upon him to fwear pofitively {c) 
to it. 

♦ Rule difcharged, ^ 

U) % term Rep. %%4' (*) » Bof. & PulL 539. 

[c) Where the plaintiff re6des in Enghni it it no: enough for the agent to negative the 
tender of the debt in Bank notes << to the beft of his knuwiedge and beUef,^* Cajt v. iL^jr, 
i Term Rep, 520. 



I: 



■«■ 



fc' 



Doe on the feveral Demifes of Foquett and Others ^^*^ 

againji WoRSLxr, Clerk. , ""'^ 

T"HIS was an ejedment brought for the recovery of three un- Crofsre. 
* divided fourth pares of certain meffuages, and lands in the JJJJ^^**J, 
feveral parifhes of Arreton^ God/hill^ and Gatcombe in the county of implied inn 
Hants. The declaration contained counts on four feveral demifes, <*«<if «nd 
I ft, of Lancelot Foquctt deceafcd, laid on the 2d of January 1794 ; ^JJ-J^'j J* 
2d, of Richard Foquett the elder, laid on the 2d of January 1798 ; proper words 
3d, ot Richard Foquctt the younger, laid on the ift of January 1 800 ; o^limi»s- 
which feveral demifes were each of them for three undivided fourth e^CTpijinTy 
417 ] parts of the premifcs in queflion *, and 4thly, on the demife of expred'edthc 
ichard Foquett the younger, for one undivided fourth par^ of the «n'e«tion of^ 
premifes, laid on the ift of January 1800. The defendant having Jnay**J^ 
appeared as landlord, and pleaded the general iflue, the caufe was Under a li- 
tried before Thomfon B. at the laft afUzes at Winchejler^ when a mkationini 
vecdid was found for the plaintiff, fubjc^ to the opinion of the ^^x\^Sttix. 
Court on the foHowlng cafe. to the ufc of 

By indentures of leafe and releafe dated the 22d and 2<d of Fe^ "i**?^*!**^ 
jiiMi^ 1699, n^*^^ between Lancelot Colman^ J<^hn Read^ *"*landdrf^h* 
^^/r his wife, mother of the fa id Lancelot Colman^ of tl)e firit teraof, *c* 
past ; David Urry the eldei:, and David Urry the younger, of the J^j**^^'* 
fepond part 4 and Mary Urry fpinfter, grand-child of the faid and'lhar« 
David Urry the elder, of the third part ; being the fettlement made aiike/equil* 
in conGderation of the intended marriage between Lancelot Colman ^^j^^!***' 

twceo them* and of the heirs of the body and bodies of all and every fuch dtu^hrer and daughters { aoi 
ior detault of fuch ilTue to the t\%hi h«rs, Sec held ttat there were uo ciols icxnaiodera between th» 
^n|htcis or their iffiie» 

D d 3 and 
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1801 ^^ Mary Urrj^ the premifet in queftion were coBTCycd hj the 
^ i^id Laftcebi Colmanf John Read^ and Hefter his wife, to David 

Doi 4. F - ^T7 ^* elder and David Urry the younger, their heirs and afCgns 
<toKTT to hold to them their heirs and affigns, to the ufe of Lanuht 
miainfi Cplman and his affigns for 99 years, if he (hould fo lon;r lire ; 
WoaiitT. iremainder to the ufe of Davtd Urrf the elder and David Urry the 
younger and their heirs, during the life of Lancelot Cdman^ in 
ttuft to preferve contingent remainders ; remainder to the ufe of 
Mary Urry for her life \ remainder to the ufe of the firft and other 
fons of the body of Lancelot Colman on the body of the faid Mary 
to be begotten feyerally, fucceflively, and refpe£lively, one after 
another, in order and courfe as they and evtry ofnhem (hall be in 
ftniority of age and priority of birth, and the heifS of the body and 
bodies of all and every fuch fon and fons hwfully ifluing, the elder 
[4183 of fuch fon and fons and the heirs of his body ifluin^ being always 
preferred to take before the younger-of them, and the heirs of his 
and their body and bodies iffuing ; and for default of fuch ifltie> 
remainder to the ufe of all and every the daughter and daughters of the 
body of Lancelot Colman on the body cf the /aid Mary la^ully to be 
begotten ffhare andjhare altke^ equally to be divided bHvjeen themj and 
of the heirs of the body and bodies of all and every fuch daughter and 
daughters latvful/y iffuing ; and for default rf fuch iffue^ to the ufe of 
the right heirs of Lancelot Colman for ever ; and to ^nd for no 
other ufe, intent, or purpofe whatfoeven The marriage took 
eflfe£t, and Lancelot Colman^ who funrived Mary his wife, died in- 
teftate in 1745, leaving ifRie by bis faid wife two fons and four 
daughters, (viz.) Urry Colman (the, cldeft fon), David Colman^ Tho- 
mqfin (wife of fohn Foquett)^ ll^fter Colman^ Mary Colman^ and Ann 
Colman^ and no other iflue. Urry Colman^ on the death of bis 
father Lancelot^ entered into poffefiion of the premifes as eldcft fon 
of the faid marriage* David his younger brother, and Hefter Col* 
man^ and jfnn Colman^ his Gfters, died without iflue in his lifetime : 
and Urry Colman having continued in poflVfiion of the premifes 
until December 1774 then died without iflue % having by his will 
dated 26th of Jf ^jf 1772 devifed the premifes to James WorJUy^ 
the defendant's brother, in fee. Thomafn Foquett alfo died in the 
lifetime of Urry Colman^ leaving iflue two fons, viz. Lancelot Foquett 
her elded fon, and Richard Foquett^ father of the leflbr of the plain* 
tiflF, and no other ifllue. On the death of Urry Colman without 
iflue in 1774, James Worjley as devifee of Urfy Colman entered 
into poflTeflion of two undivided fourth parts of the premifes, viz, 
the two fourth parts which Hefter Colman and Ann Colman would 
have taken had they furvived IJrry Colman; and continued in pofv 
^479] fcflSon and received and enjoyed the rents and profits of the faid 
two fourths from the death of Urry Colman until 1787, when he 
died; having by his will devifed all his real efl^ates to the de<* 
fendant in fee. And the defendant on the death of Jamits Worfiey 
entered upon, and has fince continued in pofleflion of the two 
undivided fourths of the premifes, and received and enjoyed the 
rents and profits thereof; and in Eafler term 1793 levied a fine 
fur eonuzance de droit -come ceo, &c. for the faid two undivided 
foturtb parts ; the ufe bf which fine was by an indenture dated (Sth 

Febnsatj 
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February 1793 declared to be to himfelf in fee. On the death of 180 1. 
Urry Co/man^ Mary Colman entered into pofleffion of one un- 



divided fourth part of the premife8| and continued in pofleflfion, Doe d. Fo« 
and received the rents and profits thereof until April 1794, when ^^^^^ 
(he died without iOue and unmarried ; and on her death the de- WotiLsr. 
fendiint, as devifee of his brother, who was devifce of Urry Col" 
man^ entered into and has fiace continued in poflcilion of the 
faid undivided fourth p^rt of the premifeSi and received and en* 
joyed the rents and profits thereof. On the death of Urrj Colman 
as aforef nd, Lancelot Foqueti entered into poffeffion of one other 
undivided fourth part of the premifes, and continued in poflefliony 
and received and enjoyed the rents and profits thereof until I797f 
when he died without ifluc* : and on his death Richard Foquett the 
younger, fon of Thomajin Foqurtty and father of the Icffor of the 
plaintiff, entered upon pofl'cflion of the laft mentioned undivided 
fourth part, and continued in poQcflion thereof until 1798, whea 
he fold and conveyed the fame to the defendant in fee by inden- 
tures of If afe and releafe and common recovery. Richard Foquett^ 
father of the leflbr of the plaintifT, died in 17991 ^^^^ving the Icflbr 
of the plaintiflF his only fon and heir 2t law. The Icflbr of the 
plaintiff made an aAual entry upon the premifes on the 26th of [ 4^^ ] 
December i8oO| and was then ou(led therefrom by Thomas Lake^ 
the tenant in poffeflion to defendant, of the premifes in queftion, 
except fuch as are fituate in Gatcombe. The queftion for the 
opinion of the court was» Whether the plaintiff were entitled t^ 
recover the whole or any part of tlie premifes in qucftioni and oa 
which of the counts ? 

^ Sturges for the leffor of the plaintiff contended, that under the 

limitation, <* to the ufe of all and every the daughter and daughters 

^' of the body of L. C, on the body of M. to be begotten, (hare 

'* and (bare alike, equally to be divided between them, and of the 

** heirs of the body and bodies of all and every fuch daughter and 

** daughters lawfully iffuing ; and for default of fuch iffue, to the 

^* right heirs of £. C** &c. \ the daughters took crofs remainders 

in tail % and confequently that the leffor of the plaintiff, being the 

only funriving iffue of any of thofe daughters^ was entitled to the 

whole eftate, except the part which had been fold by his father 

to the defendant. He admitted that crofs remainders .could not 

be raifed by implication in a deed, nor even in a will between more 

than two, withoat fome words to (hew fuch an intent : but here 

he contended that crofs remainders were exprefily created by i\e- 

cfffary conftrudion of the words of the fettlement. In Uoe v. 

Vatfietimght {a)f it was faid that no technical precife form of 

words was ne&ffary to raife crofs remainders. That was a cafe 

<rf coollruAion upon a deed, where crofs remainders were raifed, 

though not created in the ufual terms of conveyancing : and there 

ftrefs was laid on the limitation over being, <'in cafe all the ([42X]' 

** children (hould die without iffue i** which word all, it was faid, 

eottld not be fatisfied without determining that there (hould be 

Ctols remainders between the children. Now here the relative 

(«) 5 Ttrm Mtp. 4x7. 

Dd4 word 
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180T. wotd/uch («*for default of/uch iflue,**) is at Icaft tantamount to the 
word a// s for it refers to its antecedent, *^ a/i and every the daugh- 



Did. Fo. tcr and daughters/* As the ultimate remainder, therefore, could 
^m not take cffc£l till failure of the iffuc of all the daughters, they 

WoisL&T. niuft take crofs remainders by^ neceflary conftruflion of thofc 
words, coupled with the prior limitation to the teirs of the body 
and bodies of all and every of them. The propriety of this con- 
ftruAion is much (Irengthened by the confideration that the qucf- 
tion arifes upon a marriage fettlement, where the primary obje^l 
is to preferve the edate amongft the children of the marriage, fo 
that no part of it (hould go over as long as any of them furvlved. 
This is fo much the general prefumption, that in ail the cafes from 
that in Dyer^ 303. b, pL 49. down to Doe d. Tanner v. Dor^ll{a\ 
(upon which the defendant is fuppofed principally to rely ;) fuch as 
Davenport v. Oidis (5), Comber v. Hill (r), Willtams v. Brown {d)f 
Peryy. White {e)y and Phipard X. MamJUld (f)^ the Court have 
always didinguilhed againll railing crofs remainders where the 
word refpeBive^ or fome fynonimous expreflion was ufed in the 
limitation to the heirs of the bodies of the fird takers in common 
or in joint tenancy. But the cafe of Wright v. Hofford {g) is 
dire£l]y in point for conftruing the words in this fettlement to 

[ 422 ] create exprefs crofs remainders. There the limitation was, in de- 
fault of fons, <* to the ufe of all and every the daughter and daugh- 
•• ters of P. H. and C. H» to be begotten, and to the heirs oftUir 
' *< body and bodies f as tenants in common, &c. and for default of 
*^ fuch iflue, to the right heir,'* &c; There it was contended by 
Mr. Hargrove for the defendant, that thofe words not only fur- 
nifhed a necejfary implication^ but exprefsly created crofs remainders 
between the daughters. That the wbrds, "for default oi fuch 
*< iffiic," could not be condrucd in any other manner than as rela- 
tive to the iflue of all and e%*ery daughter. And the Court, in the 
certificate which was afterwards fent to the Chancellor, held, that 
the daughters mud take crofs remainders, becaufe the limitation 
over was of the ivbole edate, *' upon the exprefs contingency of 
<< failure of all and every the daughter and daughters, and the 
«« heirs of their body and bodies ; and the limitation over on default 
<« oifuch iflue, was to the heir at law.*' It is probable, therefore, 
that the Court adopted the argument of the defendant's counfcU 
to which no objedion was made ; while on the other hand, at the 
beginning of their certificate, they obfervc that there are no words 
intimating an intention to limit over the refpeBive (hares of the 
daughters dying without ifliie 5 which Lord Mansfield afterwards 
faid was introduced in order to anfwer the cafes of Comber v. Bdl 
and Williams v. Brown, and to fatisfy the doubts of Mr. Serjt. HUI9 
who argued for the plaintiff. It is true that that was a cafe of 
condru£}ion upon the words of a will ; but that cannot vary the 
quedion ; becaufe| if the Court thought that fi^ch words did exprefsly 
create crofs remainders, the fame words muft neccffarily carry the 
C 4^3 D ^^'^ meaning in a deed, fince, as was holden in Doty* Wainewright, 

{a) 5 Term Rep. 518, (3) 1 Ath. J79. (r) 1 Stra. 569. (i) lb. 99^ 

CO CwP/'. m. (/) lb. 797. (x) lb. 31. 

SO 
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no technical form of words is neceflary to be ufed in a deed for i8oi« 
that ^purpofe. 



Eaji for the defendant faid, that even if the qucftion Had arifeo Don d. Fo- 
upon the words of a will, it mifjh^ be doubtful whether crofs re- ^loktt 
maindcrs could be raifed by implica^tion in this cafe 5 for it was an w^Ilbt. 
eftabliflied principle recognized in all the books, thnt as between 
more than two the general prcfumption was againd fuch an im« 
plication, unlcfs there were any words ufed from whence the con- 
trary "Tiitcnt was plainly to be inferred. This was admitted by 
Lord Mansfield in P^ipard ^. Mansfield {a)y and adopted by the 
Court' in Pery v. White [S), And in Miller y. Moore (r), which 
is referred to by Mr. Judice £t///^r in the ]a(l mentioned cafe as 
having fettled the rule refpe£ling crofs remainders by implication ; 
Lord C. J. Lee faid, ** where the devife is to three or more, crofs 
** remainders cannot be holden, unlefs the mtent be plain and un«- 
•* avoidable, and then the Court may be forced to determine in 
•• favour of crofs remainders.'* Now here are no fuch words ufed 
from whence crofs lemainders have been implied in other cafes. 
The words principally relied on are the limitation over being " in 
** default oifuch iffue." But in Davenport v. Oldys (d), Lord Hard- 
%vicke f.did, that, no cafe could be cited where crofs remainders had 
been adjudged to arife merely on thofe words: and that conftruc- 
tion was reje£ked on words of a (imilar import in Doe dem. Cock v. 
Cooper (r). In fome of the cafes, where crofs remainders have 
been raifed by implication on fimilar limitations, (Irefs has been [ 424 3 
laid on the devife being of all the lands on which the limitation 
over was to operate, which (hewed the teftator's intent to be, that 
the ultimate remainder-man (hould take the whole together, and 
not in parts, as each preceding taker died without idue. Such 
were the cafes of Holmes v. Meynel {/) znd^Piipard v. Mansfield (g). 
In other cafes the limitation over was only to take place if all the 
preceding takers died without iffue, which Qiewed a like intent : as 
in the cafe cited from Dyer 303^ h. pL 49. On a fimilar ground 
the cafe of Wright v. Holford (A), fo principally relied on by the 
plaintiflTs counfel, might be diilinguiflied from the prefent, for 
that was a devife of ^^all the teilatrix's undivided moiety.'^ But 
whatever doubt there might have been if this were a cafe of con- 
fiudlrian upon the words of a will, it has been loifg fettled that 
crofs remainders cannot be implied in a deed. The cafe of Nevell 
y* Nevill (I) is very ftrong to this purpofc; for there was a plain 
intent to create them which failed for want of ftrl^k technical 
words of limitation. That was a feoffment to the ufe of one in 
tail 5 remainder to J, S. and J. D. and the heirs male of their 
bodies ; and for default of fuch iflue of either of them, to the ufe 
of the firvivor of them having iflue male, and to the ijhe male of 
fuch iflue male of their body ; remainder over. By -this J. 5. and 
J>D, were holden to have ieveral inheritances, and no crofs re« 
mainders in tail, for default of the word heirs. This principle 
Was alfo fully ellabliflied ii\ C$le Vt Levington (i), Twifden v. Locke (/), 

(«) Cm/». 8co. (*) lb* 777.80. (0 i3C;r#. i. MS. Bidltr J, 

\d) I Ath 579. [t) Ante, 2x9. (/) T. R^y 452. 

ig) Cw^. 800. (A) Owp. 31. [t) 1 RdL Akr. 837, 

(4) I Vmr. 214, (/) ^imH. 665. 

ind 
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l8oi. ind Ddi T« Wmntwrigbt {a) ; in which latter ^ cafe there were et* 
prefs crofs remainders created by proper technical words of limiti- 



I)«B d. Fp- don ; and the only queftion was. Which of the chidren they em- 
^^7J braced by the application of the woxAfurviving ? To this purpofe 

Wom^T. *'^^ *h^ c*f* ^f ^^ ^^* Tanner v. DwrveUfb) is dircdlly in poinf. 

^T Alt 1 Inhere an eftate in default of appointment was conveyed to the ufe 
••^ ^ of " all and every the children of B. and the heirs of their feveral 
** and refpedive bodies lawfully ifluing, as tehants in common, &c« 
** and in default of aUfucb iflue to the ufe of the right heirs of 
<< the fcttlor.^ Lord Kenytn there faid, that if the queftion had 
arifen on the conftru£lion of a will, the argument that crofs re- 
mainders might have been implied would have deferved confidera- 
tion ; for the ultimate limitation was given in default of all fuch 
ifiiie, &c. ; but that it had been properly admitted that in the cafe 
of a deed crofs remainders could not be implied ; and it would be 
removing the land-marks of real property to bring that rule into 
queftion* ' And there the Court held, that as each child died 
without ifliie, his (hare fell into the reverfion. Now here it mntf 
be admitted, that crofs remainders are not created by proper tech- 
nical words of limitation : then if notwithftanding the want of 
fuch words they can be faid to be exprefled, it will be difficult to 
fay what is an implication. All the cafes of wills which have 
been referred to as fupporting the conftruflion of crofs remainden 
go pointedly upon the ground of implication. It muft alfo be ad- 
mitted, that in this cafe by the words '^ ftiare and (bare alike equally 
<< to be divided between them,** &c. the daughters took as tenants 

^ 436 3 in common {c) feveral eftates of inheritance (</) ; and that in this 
tefpeA there is no difference between a deed of ufes and a com* 
mon law conveyance {i). Then thofe feveral eftates wouM, by 
the rules of the common law, defcend and revert feverally, unleft 
there be a fubfcquent diftind limitation, with proper words of 
limitation, to carry each part over to the other daughters on failure 
of their refpeflive heirs of the body. Without fuch words, how- 
ler ftrong the intent may appear from other limitations to other 
perfons, crofs remainders, which are conveyances of new eftates, 
can only arife, if at all, by implication. The certiftcate in Wrigk 
▼. Holfordf from whence alone the grounds of decifion of the court 
can be colle£led, does not profefs to adopt the argument urged 
. for the defendant^ that crofs remainders were exprefled in that 
cafe; but on the contrary ftates grounds which fiiew that they 
were implied. And in the abfence of any authority for faying, 
that fuch was the opinion of the judges in that cafe^ the Gnirt 
would not prefume that they had, adopted a ground of conftmdion 
unfupported by former authorities! and fubverfive of generally re- 
ceived doflrines ; and that without affigning any reafons of their 
own. No aid can be derived from the confideration that thi5 it 
^ a niarriage fettlement j for whatever latitude of conftnidUon may 

(«) S ^0^ J^* 4«7* (^) 5 T^rw Itip, 518. 

(() Loveacrn v. Bright ^ Omff. 35t. Dam ▼• O^Jkk^ ib« 66o. FJbtr v. ilPqif, StOu j^ 

{d) Co.l^itu 1S9. a. 

(0 nigdtm ▼. V^ttr^ % VeJ. %^^. CoMiU T. Sttkts^ I mif 341. ia4 Dm v. UtrgtMf 

3 TVfM Rtf, ^%^^ 
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be tdmhted upon, marriage articles, or however in fome cafes a i8pr« 
fi^ttlement may be reformed by order o( the Court of Chancery 



ST* 



With reference to fuch prior articles, yet in a court of law the f^me pot d. Fv 
rules of conftru£lion mad apply to this as every other deed. And ^'*"." 
befides, here arc no introduftory words limiting the fettlement of Woft^Ei 
the eftate to the defcendants of the marriage, as long as any (hould 
remain. And the concluding words, though words of courfe, feem [! 4^7 3 
intended to preclude any other eftate being raifed by implication, ^ 
beyond what is pofitively exprefltd. He then intimated, that if 
the Court entertained any doubt on this point, which went to the 
whole of the adion, he was prepared to (hew that at leaft as to 
two fourths the leflbr of the plaintiff was precluded from recovering 
by the operation of the fine, and the length of time which had 
ran. But the Court faid, they would hear the plaintiff's counfel 
reply on the general ground. 

^ Sturgei in reply maintained, that in the cafe of Wright v. Holford 
the Court had gone exprefsly upon the diftindiion of there being 
no words, fuch as refpeBively^ or the like, to fever the titles ; and 
that the limitation over beinj^ in default of all the iffue^ as the 
word fucb here imported, the rule of conftru£tion laid down as 
between two in favour of crofs remainders (hould prevail ; and 
this is*fuppprted by what Lord Mansfield faid in the fubfequent 
cafe of Phipard v. Mansfield. That in the cafe of Nevell v. Nevell 
there was no limitation by way of crofs remainder to the heirs of 
the body, as there is here by the conltru6iion of the words ** in 
** default oi Juch ijfue^* which mean in default of the heirs of the 
body of all and every fuch daughter. And that in Doe d. Tanner 
V. Dorvelty the words ^^ fever al and refpeSllvi* being introduced in 
the limitation to the heirs of the body of the daughters brought that 
cafe within the di(lin£lion before eftablifhed. . That the concluding 
words in this cafe ftill left the conftrudiion open to what was 
before ezpreffed, and that in this cafe crofs remainders were before 
ezpreffed. 

Lord Kenton C.J. There is a great di(Un£tion between the 
cafe of Wright v. Holford and the prcfent. That was a cafe of [ 4^8 J 
conftrufiion upon (imilar words in a will, in which crofs remainders 
may be raifed by implication : this is the cafe of a deed in which^ 
by the praAice of centuries no fuch implication can be raifed. 
Apd it would be of mod dangerous confequence to have this point 
diiputed, upon which fo many titles muft depend. It has been 
often faid that it would have been much better for the public if 
certain technical forms of words ufed in deeds of conveyance, the. 
import of which is well underftood, had been required to be ad« 
hered to even in the cafe of wills, though the intention of an 
hundred teftators had been thereby defeated \ for by degrees fuch 
words would long ago have Aid into general ufe, and been well 
^wn ; and thereby an infinity of doubt, litigationi and expence 
would have been (aved. However we can now only lament that 
it has been otherwife fettled in the conftrudion of wills* But 
with regard to deeds the rule is pofitively fettled, that there can 
be no implication whatever in a deed. It is probable that it was 
i&tendcd that no part of the fettled eftate fliould so over as long ' 



r 
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1 80 1. 33 there were any iflue of the marriage remaining ; but thepartiet 
^ have not faid fo. There are certain words ufed to ezprefs focfa an 



Doc 4* Fo- intention in deeds, which are well known (a): thofe hare not been 
^.uftTT adopted in the prefent cafe, but the framers of this fcttlement have 

Wo»»»T. '^^^ ^^^^ intention to be implied from other words, which cannot 
be done. I will not go through all the cafes ; becaufe they are 
colleded with great ability by Mr. Seij. Williams^ in a note in his 

[ 429 3 edition of Sounder^ Reports (A), to which I refer in geiieraL They 
eftablifh the propofition I have before laid down in refped to the 
con(lru£lion of deeds, which never has been or can be fuflFcred to be 
doubted, without affeAing an infinite proportion of the property 
of the kingdom, and removing |and*marks. 

Grose J. The diftin^ion has been long known between raifiog 
crofs remainders between two, and between more than two, even 
. in the cafe of wills; and in .arguing the cafe of Pkipard^* Manf- 
fields I held myfelf bound to admit, that in the latter cafe the pre- 
fumption was againft raiGng them by implication, to which I re- 
member that Lord Mansfield fully aflented at the time. Then, in 
order to diftinguilh this from the other cafes, it is argued that here 
they are exprcfied. But there is a common appropriate mode of 
creating crofs remainders in deeds, and at lead it may be faid, that 
the mode has not been adopted in this fettlement. Then if they 
have not been expreffed in proper technical terms, they can only 
be raifed, if at all, by implication. But to imply crofs remainders 
in a deed would be dire^ly contrary to all the authorities and the 
fettled rule of law. 

Lawaencb J. The argument for the leflbr of the plaintiff reds 
principally upon the cafe of Wright v. Holjord^ where, upon a li- 
mitation very fimilar to the prefent, crofs remainders were raifed 
by implication. But that cafe has been well diftinguiflied on the 
general rule on which the argument has turned : for there the 
queftion arofe on the conftruQion of a will, in which cafe crofs 

C 430 3 remainders may be implied, and here it arifes on a deed, where 
^ they cannot. That diftindion which runs through the cafes has 

not been denied : but it has been argued that the Court there hekl 
that crofs remainders were exprefsly raifed by the words there ufed. 
That however was not faid by the Court : nor indeed did Mr. Har^ 
grave fo much argue that there were exprefs limitations of crofs re- 
mainders, as that the ttQ^ztxix^s- intention to raife them was exprejslj 
declared. An exprefs declaration of fuch an intent might do very 
well in a will, which would not fuffice in a deed. As if a teftator 
fay, *< that there (hall be crofs remainders" between daughters, &c. 
that would be fufficient to raife them in a will, though it would 
not do in a deed for want of proper words of limitation : for in or- 
der to raife crofs remainders in a deed between the iflue of the firft 
takers, there muft be a limitation to the heirs of the body, whidi 
is not neceffary in a will. It is faid that this is difttnffuiibable 
from the cafe of Doe v. Dorvell^ becaufe of the word reJ^EHve there 
introduced in the limitation to the heirs of the bodies of the chit* 

(«) See the ofoal form in the CQatmaatioii of Mr. Scrjfint fTidktti^t NoCk opoo Qatk v« 

C^^d^ Saundiit^'6* 

(k) lb. 1S5, atu 6r- 

drtiu 
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dren. But notwithftanding that word, if the intention of the par* 1 801.' 
ties to the deed could have pfevailed without proper words'to convey 



it, it was as plainly to be col!e£led there as in any; of the dther cafes Dob d. Fq- 
referred to, in favour of raifing crofo remainders \ for the remainder ^ ^V 
over W28 in default of all the ilTue ; which was noticed by Lord WoltLtr. 
Kmyofti and yet it was exprefsly faid by his lordfliipi and fo de- 
termined by the Court, and the contrary not attempted to be ar- 
gued at the bar, that being the cafe of a deed, no fuch implication 
could be made. The queftion therefore in thefe cafes is not 
Whether the parties to the deed have exprefsly declared their in- 
tention to raife crofs remainders; but, Whether they have made C43' il 
ufe of fuch words as areneceflary to raife them in a deed ? 

Le Blanc J. The diftiiifiion is well fettled, that in a deed 
crofs remainders (hall not be raifed by implication ; in a will they 
may. Here, however, it is contended, that crofs remainders are 
exprefsly limited : but I agree with my, brother Lawrence^ that it is 
not fufficient in a deed, that you may collefl fuch an intention of 
the parties from the words, but crofs remainders muft be exprefsly 
limited by proper words of conveyance. The argument urged by 
the counfel for the lelTor of the plaintiff rather goes to (hew, that 
here there is an exprefs declaration of fuch an intent, than that 
there is an exprefs limitation of crofs remainders. The cafe of 
Doe T. Dorvell cannot be difttngui(hed in principle from the words 
here ufed \ for whatever the intent might have appeared to be, yet 
being the cafe of a deed, the diftindlion was exprefsly taken that 
crofs remainders could not be implied. Therefore here there be- 
ing no exprefs limitation of crofs renuinders, the cafe falls within 
the rule e(labli(hed by all the authorities, and there muft be judg- 
ment for the defendant. 

Poftea to the defendant. 



M'CoNNELL and Varlett again/i Johnston. m!^^ 

T AMBE moved for a 'rule to ftay proceedings in an a£iion of ifoaeofchc 
•*^ aflumpCty till fecurity was given by the plaintiffs for the coftsj Sdllwlih'm* 
one of them (^jr////) being a foreigner refiding abroad, and the reach of tbe 
other a bankrupt in cuftody in execution for a debt. But procefs of 

r 432 ] The Court denied the motion in the firft inftance, one of the fc^u^^^^'ni 
plaintiffs being within the jurifdi£lion of the court, and within nocberer 
reach of its procefs, and not coming under any of the rules requir- quir«<< ^^t 
ing fecurity to be given for the cofts [a). iL'gtVbe 

other plaintiff be a foreigner refiding abroad : and chough the firft- mentioned plaintiff* be a bankrupt is 
execution for debt. 

» 

(«) In fFihb v. W^ard^ 7 Ttrm Rtp, ^96, an nncertificatrd bankrupt, in whofe name an 
a^ion of trover waa broaght, (thaugh in reality under the dire^on of tbe afligneeiy) waa 
m^uired to give fecority for tbe cofts z Lord Ktnyan faying that the Conit would not \»y it 
down at a general role that an uncertificated bankiupt muit in all cafts give fuch itcurity : 
b«t that it was fair to require it where tbe ad ion wjs brought for tbe benefit of the aiCgneea. 
And in i ^idd't Fracm 44.6. a cafe is mentionrd of Siitfon v. Sutt$tif Tr'tn, 38 Gtiy. 3. where 
opOD tbe genetal ground the Court doubted whether an uncertificited bankrupt brirging an 
•ftioa ihoald be caQpeUe4 to givo iecuiit/ for the coftSf and ocdered it to ftand ever till tht 
ftiUowiag tira* 7 
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2^'^ Barlow again/i Bishop. 

Though a 'T HIS was an a£lion by the indorfee of a promiflbiy note a^ltoft 
"^*^ ^^ maker, which note was drawn payable to one Ann Parry 

nairicd wo- ^^ Order, at two months after date, for4i/. 10s. and by her tndorfcd 
■UB, know- to the plaintiff. The firft count of the declaration was upon the 
lSch*with** "^^» ^ which were added the common money counts. It 
kitcnc that appeared in evidence before Lord Kenyan^ at the trial at the laft 
^ flioaia MiddUfex fittings that Ann Parry was a married woman, carrying 
Seph^tiff ®" trade at Birniingham in her own name with the confent of her 
in payment hufband ; and that the plaintiflF, who lived in London^ had fumiflied 
of a debt her with goods to the amount of the note, dealing with her as a 
o^^ihn '^"^^ ^^^' '^^^* ^^ plaintiff, after much delay, having preffcd for 
(in the ' payment, the defendant with a view to ferve Mrs. Parry^ gave her 
•fi^^^ the note in queftion, with* knowledge of her being married, and 
amik^lKr ^'^^ " ^*^^ ^**^^ ^^ ftiould pay it over to the plaintiff, in ordf r to 
own name ftop hU proceeding againft her, which (he did by indorfing it over 
^^^* to him. A vcrdift was taken for the plaintiff, with leave to the 
liaih«aa») defendant to move the court to enter a nonfuit, if they (bould be of 
yec Che pro- Opinion that the plaintiff could not recover upon any of the counts* 
P*^ '"ftid* ^'^^•' ^^ * former day obtained a rule nifi for this purpofe, on 
in the hof- ^^ ground that by the delivery of the note to Ann Parry for her 
hand by the ufe, it became the property of her hufband, and flie could not pais 
Sh^'v^ *• . it away by her own indorfement. And that no confideration hav- 
no intareft if>g paffcd for the note between thefe parties, nor indeed any conr 
pa^byher (ideration received for it by the defendant, the plaintiff could not 
^^^?J!^^^ recover upon either of the money counts. 

tiff t neither Erjktnt and Efpinajfe now (hewed caufe againft the rule ; and ad« 

can Che milting, that by the dcliv^y of the note to the wife for her ufe, 

jJl^^T" the property vetted in the hu(band ; they contended, firft, that is 

the i«oney (he Carried on trade in her own name with her btt(band*s confent, 

coonttttDder ^jl afts done by her in the courfe of fuch trade muft be taken to be 

iUnoair^* with the knowledge and confent of her hulband ; and he baVifl^ 

# r ^^ ^ permitted h^r to indorfe the note in queftion^ it in effe£^ became 

T^vi J jjjj Q^n indorfement. But fecondly, if the property in Uic pott 

could not pafs by her indorfement, though made with her haf« 

band's confent, tnen as the defendant knew that (be was a manied 

woman, and that the objed of making the note payable to her wa^ 

that (he might indorfe it to the plaintiff, which by law was a 

nullity ; it is the fame in legal ttkSt as if the note were either made 

r ^24 1 payable to a fi£titious perfon, in which cafe it became payable to 

bearer, as in Gib/on v. minet {a) \ or as if it were made payable to 

the plaintiff himfelf, for whofe ufe it was ezprefsly given. Pcr^ 

haps too, under the fjpecial circumftances of the cafe, the giriqg 

this note may be conudered as evidence under the money coaots 

of the defendant's having received fo much money for the uic oC 

the plaintiff in payment of his demand upon Ann Parry t OTi a*^ 

Fenmr v. Mears{b)^ it amounts to an agreement by .the defendanti 

(*) a Rhc. ia6^. *^ 
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to hotd fo much money for the ufe of the perfon to whom Ann l&of • 
Parry herfelf fhbuld indorfe the note. 



L6rd Kenton C. J. I faved the point at the trial, not from any Bariow 
doubt entertained by myfclf at the time, but to give an opportunity ^'^fiHoF. 
to the plaintifTs counfel to fee if there were any ground upon whicn 
the a£^ion could be fuftaincd : but none has been or can be ftated. 
It is clear that the delivery of the note to the wife vefted the in- 
tereft in her hufband ; and as he permitted her to carry on trade on 
her own account, and this was a tranfaflion in thecourie of that 
trade, if (he had indorfed the note in the name of her h\i(band, I 
am not prepared to fay that that would not have availed ; as many 
ads of this nature may bg done by a power of attorneys and the 
jury might have prefumed what was neceflary in favour of an au* 
thority from her hufband for this purpofe. But the indorfe ment 
being in her own name, it is quite impoQible to fay that (he could 
pafs away the intereft of her hufband by it. And this is not like 
a note payable to the order of a fiftitious perfon to whom no m- 
tcreft can pafs ; but here the interefl pafled to the hufband. Neither 
is there any colour for faying that the plaintiff can itcover upon [435 J 
the money counts. No money pafled between thefe parties. In * 
Tenner v. Mears there was an cxprefs agreement to pay the money to 
any perfon to whom the bond fhould be af&gned \ it does not there- 
fore bear upon the prefent cafe. 

Per Curiam^ Rule abfolute for entering a nonfUit. 



T 



Ajllen again/i Keeves. jjj&f^ib 

HIS was an aAion brought againft the drawer of a bill of ex- a Grafton a 
change payable to bearer for 20/., bearing date the i8th day btoker,jioA. 
of the month. It appeared in evidence before Lord Kenyan at the jj^^i^jte- 
trial at GuiUiall, that the bill (which was a common banker's feradiedaf 
check) was in fa^ drawn on the 14th preceding, though bearing oftbeaate^ 
date four days afterwards, and was thus pofl dated, becaufe it was ^^ed°t» 
not intended that it fhould be prefented for payment till the liBth : bt ulM cUl 
thereupon it was objeftcd that in effed this was a bill payable four ^ ^yt »^ 
days after date, and therefore ought to have been upon a .(lamp ; ^^^^ 
otherwife the ftamp-ad would be entirely evaded, by drawing bUls the ftat. 
of the date on which they were intended to be payable. Lord 3« ^^' S- 
Kenyen inclined to this opinion y but permitted a rttAiSt to be taken '' *^* 
for tho plaintiff, with liberty to the defendant to move the court to 
enter a nonfuit, if upon examination of the zSt of parliament the 
bbjeftion appeared to be well founded. 

The (tat. 3 1 Geo. 3. c, 25. impofes a certain duty (Increafed by the 
ft^t. 37 Geo. 3. c. 90.) upon any bill of exchange, draft, or order for 
the payment oi money on demand, and fo much were payabte 
othermfe thaa on demand ; with a provifo (/ 4.) to etempt any 
draft or order for the payment of money to the bearer on demand| C 43^ } 
iiaring date on or before the day on which the fame Jball he iJTued^ i^^. 

Oibbs having obtained a rule nifi for entering a nonfait^ 

The dttomey-Gineral wA WigUy (hewed caufei faying, that as no 

ufe 
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1801. ufe was intenrded to be or could be made of the draft till the iSth, 
. ■ ■ when it was payable, it was the fame as if it had not been ifiuuf 

Allen till that day. But 

*f''"7' Lord Kenyon C. J. aft^r looking at tlie aci, faid, that the cafe 
was too clear for ar^ment : the manner in which the daufe of 
exemption was worded exprefsly excluded this cafe. 

Per Curiam, Rule abfolute for entering z nonfuit. 



w u * 

Aftf/«ih. M'Clure again/i Dunkin, Knight. 

In«o adioA |N aflumpGt on a judgment recovered in Ireland^ in Michaelmas 
nw^t'rcSl ^^^"^ ^m> ^^^ declaration fet forth a bond given by the de- 
veredout fcndant to the plaintiff, dated the id of July 17771 for 653/. 
kondioterca 10/. 9^. (rcduccd to Englijb money); a judgment recovered there- 
cotmdin* ^" ^^ above mentioned, with cofts and damages lA 19/., and a 
damages be- revival of fuch judgment by fcire facias in Eafier xtxm 1794; in 
^S****^f ST ^^"^^^'^^"on whereof the defendant promifed to pay the faid fevc- 
^7/ ^ ^^^ fums, &c. The plaintiff alfo declared on the common counts. 
The defendant pleaded non affumpCt. And at the trial before 
1^437 J ^^^^ Kenyon C. J* at the Gttings after lad term, the plaintiff ob- 
tained a verdi£l for 752/. 17/. 6J., which included intereft upon 
the judgment. 

Upon a rule to (hew cauff why the verdiA (hould not be reduced 
to the fum of 655/. 9/. 9^., which was the amount of the penalty 
of the bond and the cods, &c. the ible queftion was. Whether the 
plaintiff were entitled to-recover intereft on the judgment beyond 
the penalty of the bond, and cods of the judgment? 

Gibbs (hewed caufe, and contended that the fum recovered by 
the judgment condituted a new debt; and therefore though in an 
a^ion on the bond itftlf intered could not have been recovered be- 
yond the penalty, yet after 4he judgment the bond debt became 
merged in another fecurity, on which intered might by hw accrue 
without any fuch limitation. 

Burroughs in fupport of the rule, faid, that this being the cafe of a 
foreign judgment, the do£lrine of merger did not apply ; for it was 
no more than evidence of the debt {a\ and of no higher nature than 
the bond itfclf. The O^urt therefore were not precluded from re- 
ferring back to the original fecurity on which the judgment was 
founded ; all which appeared upon the face of the declaration : and 
if according to the legal effect of that original fecurity intered could 
not be recovered beyond a certain amount, the plaintiff ought not to 
be permitted to recover more in a different form of adlion for the 
fame debt. To fliew that intered could not be recovered beyond 
C438 ] the penalty of the bond, he refcrired to Bromley v. Qoodere{b), Tew 
V. Tie Earl ofWinterton (r). Knight v. Maclean {d), and jyiUe v. 
Clark/on {e). 

(«) Vide fTalkirMndcthert jtjignets •/ Bism ▼. Heater ^ Diug, I. aod the calcs tberc dtiA» 

(b) I Jitk. 7$. (r) 3 BnwnCb. Rep. ^9, {i) lb. 496. 

(«] 6 Tirm Rm^. 303. which over-ruled Ldn Lfnfdili ? . Chmth^ % Term Kip, jSS. 

hod 
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Lord KenYon C. J. If this had been an aftion on the bond, the 1801. 
t)bje£l]on would have holdcn good ; but after judgment recovered. 



tranfit in rem judicatam; the nature of the demand is altered : aad m*Clw»« 
this being an zSt'ion on the judgment, it was competent to the jury Do^nkiic. 
to allow intereft to the amount of what was due. In this refpeft I 
fee no difference between a foreign judgment, and a judgment in a 
court of record here, , 

Per Curiam, Rule difchargcd. 



Safurjfff 



The King again/l The Inhabitants of Lillinoton. M»y ^h, 

^WO juftices removed WiUtam I^efon^ Sarah his wife, and their A ctrilficat* 
* children by name, from the parifh of St. Michael in the city liTwIifhof 
X)f 'Coventry to the parifh of Liilington in the county of Warwick, jf.omj 
The Seflions on appeal confirmed the order of removal, fubje£t to ««;*»«' J" ^• 
"the opinion of this Court on the following cafe. TponXii^ * 

The pauper was born in the pariOi of Lil/iftgion in the coun- tery to the 
ty of Warwicif where his parents were legally fettled* In ^,\^^^.: 
1751, when the pauper w^s very young, his father obtained a JJ^ {* 'g* * 
certificate from the parifli officers of Liilington^ whereby they ac- the ttatt ic 
Icnowiedged the pauper's father and ♦mother and the pauper to be 9^' 3* 
their inhal^itants legally fettled in the faid pari(b ; and the faid cer* cmificai^e 
tificate was diref^ed as foHows, (viz.) ^' To the churchwardens and need notbt 
** overfecrs of the poor of the parifh of Holy Trinity, or any other ^^^^^^ ^ ^ 
** parifti, in the city and county of Coventry.*^ The pauper's fa- u/pwiib!*'* 
ther and mother brought the pauper with them and the certificate •[ 439 ] 
to Coventry, and delivered the certificate to the parilh officers of S/. 
John the Baptijl in the fatd city. When the pauper was about 
eight years of age, he was bound an apprentice to J. S. of ft. John 
"the Baptijt for the term of eight years, arid ferved his mafter ac- 
cordingly in the faid parilh, and hath done ho other a£b to gain a 
fcttlement* The counfel for Lillingtsn objefted to the validity of 
the certificate, infixing that the fame was not valid by reafon of 
the uncertainty of the direction. But the Court of Quarter Sef- 
iions were of opinion the fame was a valid certificate. 

Cibh, Reader, and B, Morris, in fi^>port of the order of Sef- 
fions, after dating the queflion to be. Whether it were neceflary to 
the validity of a certificate that it Ihould be dire£led to that parifh 
to which it was delivered, and under which the paupers were re« 
ccivcd and permitted to dwell there, were (lopped by 

Lord Ejbnton C J.* who obferved, that it was a fettled point 
Asit a certificate need not be direBed to the particular pariOi to 
which it was delivered. That the only diftum to the contrary was 
, a loofe expreffion of his own in the cafe of The King v. Wymond^ 
^^(41), which the principal queftion in the cafe did not call for. L 44^ 3 
So far what was faid was right, that a certificate was not a tranf* 
'. ferable inftrument from one parifli to another ; for then it would 
operate at a licence for vagrancy : that is, after it has performed 

(') 6 Ttrm Rep^ 551* Hit lonUhip moft frtnkly aod obligingly took tbe ioiccufacy 
♦ ^^pw fton upon himiclf, in exooeratioo of the reporters* ^A» might probahly ftom in* 
^^titence hife afcd t word which canies hit opioiofi furthtr tliaa he jiKendcd. 

Vol. I. Ec it« 
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1 80 1. *^s office in one parifli, it cannot be taken to another for the fame 

, purpofe ; and fo from pariih to parifh as often as the certificated 

Tbt King pcrfoa fliall chcofc to remove himfelf. 
sgain/t The Atlorney General and Clarke for the appellants contended, 

"^ unu of** that the opinion alluded to, though contrary to the cafe of Rex ▼. 

LiLLiNc- ^l' NichalaSf Harwich (^)^ was founded in reafon and convenience^ 
TOM. and the reafon given by Jf right J. for the decifioh in that cafe, viz. 
that it is an acknowledgment by the certifying patilh that the party 
named in the certificate is their parifliioneri which is concluGve 
againft them as to all the world, was certainly ill founded, and had 
been fitice over-ruled {b)» That the certificate in queftion rouft be 
taken either to have been diredied to the pariih of the Holy Trinity^ 
or nut directed at all ; at^d in either cafe it would operate as a li- 
cence for vagrancy, if by delivery to a pariih not named it could 
have any cfftd ; for the party to whom it is given need pot pro- 
duce it to the officers of the parifli into which he went till he was 
about to be removed ; and then he might carry it into whatever other 
pariih he pleafed. It would alfo open a door to collufion between 
parilhes; for after the death of a pauper, who aldne could in 
mod cafes prove the delivery, it might be handed over from orte 

1 441 1 pariih to another as th^ occafion required, and nothing would ap« 
pear upOn die face of it to fhew that it was not granted to the par- 
ticular pariih by whom it was produced, who might prove it by a 
witnefs who had taken it out of the pariih cbeft, ignorant of the 
circumllances under which it had been placed there. 
' ,, GnosE J. The a£l of the 8 £5^ 9 H^. 3 . c. 30., upon which alone 
the qucllion turns, does not require that the certificate Ibouid be 
dire^ed to any particular parifli. And in the cafe alluded to of &- 
Nicholas^ Harwicbj it was ezprefsly determined, not only that no 
fuch diredlton was necelTary, but that even a mifdiredioa would 
not avoid the certificate. 

Le Blanc J. The cafe of St.' Nichalas^ Harwich, has fettled 
the point. And the expreffion made ufe of by Lord K^jon in R* 
T. Wymondham mud be taken with reference to tiie particular point 
then in judgment, beyond which it cannot befupportcd. 

Fer Curiam^ Both Orders confirmed (r). 

(#) Burr. S. C. 171. 

\b) Vide R, ▼. B'tp>fjidti Burr, S. C. ^%t. R, v. tMinkMrn^ 4 Term Jttf, 151. mi 
other cafea. , - 

(c) IhtiiTiverj of the certificitc s'lves it operatioa. R* t. H^aifirf, 5 T«ni R^ IS4* 



^■1* 



s^urday, i>q£ qh th^ Dcmlfe of Bradshaw afainjl Pi^owmak. 

Ejedment HpHIS was an eje£^ment for two mefluages, two <I welling- houfeSf 
^iii not lie * ^ni two tenementi, And after vcrdidk 
^ilm^ald Lambe moved in arreft ctf judgment, becaufe of the uncertainty 
tenement, of tlic lafccr defcription ; which, though it was *holden lo be well 
•[ -^42 ] enough in Dae y. Denton {a), yet tliat cafe faffed by furprife and 

(tf) f Ttrm Rep. tt. and vide Cottinghim ▼. J^ff^, i Burr. 6%5. Ejetoeot U>t tati- 
'fua|es, iJnds, kz. ib IreUnd with the tvwn aed tenement ^B%t lad hfiU W«ll aitu vcr^t 

at fuch dtaomuiatioat of laud might be known tbir$» 



IN THB FoRTIf-PlRST YeAR OF GEORGE III. . 44» 

^as not law» being contrary to adjudged cafes; viz. Go9dtUlex^ i8oi. 
tyaltoH [a\ and Goodright v. Flood (3). And after hearing 



Mingay againft the rule, ^o» <*«"• 

The Courts upon a review of the precedents, made the ^^gg^mft^ 

Rule aJ>folute to arreft the Judgi^ent; Plowmak. 

(«) % Stra. 834. 

(^) 3 fTiJf. 13. See alfo Pbpksm, 197. Afarch, 96. and ieveral ctfes where an eje^- 
fn«nt for a melTuage or tenement was alfo holden bad after verdid. Ncjf* 86. 3 MsJ» 233. 
B ^« a95« X Uk Rgy^ 191. and Qto. Bamts, 173. 



Brudenell and Brooks again^ Elwes and Others. ^^''Titb. 

I^T articles of agreement, dated the i6th of Dec. 1730, made A power 0/ 
^ previous to and in contemplation of the marriage of Jemingham •??«"«»«« 
f443] Cheveley with Louifa Mary Jamineau^ John Cheveley the father Hage fettle-^ 
and Jerttingham Cheveley covenanted with John and Ifaac Jamineau ment unto 
(truftees therein named) and their heirs, &c. . that they would, 25*J,"^"J|^ 
within fix months after the marriage, convey and aflure the manor child or / 
of Garlands and certain other lands in EJfex therein mentioned, to children of 
the ufe of Jerningham Cheveley for life, remainder to Louifa Mary ^^^*^^ 
for life, remainder ta the truftees and their heirs, upon tr^ift to eftateiatthe 
convey and aflure all or any part thereof unto and among all or any huiband and 
the child or children of the body of Jerningham Cheveley on the ^|.^|^^/*J 
body of Louifa Mary to be begotten, in fuch parts and proportions, them,fliout<i 
and for fuch eftate and eftates, and with and under fuch charges, from time to 
provifoes, conditions, and limitations as Jerningham Cheveley and ^^^ ^ 
Louifa Mary^ or the furvivor of them, (hould from time to time by wkhout 
any deed or writing, cither with or without power of revocation, to p***'*^ of '«• 
be by him, her, or them duly figned and fealed in the prcfence of Jil^^Hmit^ 
three or more credible witnefles, or by his or her laft will in writ- or appoint, 
sng teftified in manner ^forefaid, diredt, limit, of appoint: And "»*y *>« «**- 
in default of fuch appointment, to the ufe of the firft and other furvivor/ * 
fons of the body of Jemingham Cheveley on the body of Louifa Mary after a joint 
Jamineau in tail male fucceflivcly ; remainder to truftees upon di- wo»ntment 
vers trufts, (which are fince become incapable of taking ^ScOi %) tbem'and 
remaiader to the right heirs of Jerningham Cheveley for ever. The the furtirof 
marriage took effeft : and by indentures of leafe and releafe of the * po^of 
toth and 21ft of September 1768, made between Jerningham Cheve- .ndappoint- 
ley and Louifa Mary his wife of the one part, and Ifaac Jaminedu ment. But 
(the furviving truftee) on the other part, reciting the f^id articled, ^^^^^ ^"^*^^ 
and that there was iflue of the marriage th*n living two fons, name- fecond'ap- 
ly, Jamineau and Jerningham Cheveley y and a daughter ^aw^ Cheveley, pointmcnt 
l444j ^il of whom had rcfp^'ftivt ly attained the age of 2 1 years ; Jer^ dau\«r of 
mtngham Cheveley the elder (his father John Cheveley being dead) tbemarriagt 

for life, re- 
#ati^der to the eUeft (on for life, reisaiiider to trufteei to preierve contingent refnaioder«, remainder to 
the firft and other fons in tail, &c. remainder to th; daughter in fee, all the limitations fublVquent to 
that to the dd(t Ion tbr life are v«iic, as being an exceft beyond the power j and the ultimate remainder 
iiflpcorfant nprn fuch intermediate 1* Tiitations, chough made in favour nione of the chje^s o.' the power, 
U alio Tuid ) and (kail not Jbe accelerated by the event of fuch void intermediate Jimitations not having 
taken t&t&f dr want of iiTue mae of the eldeft foh, Ace. to whom the appointment was naade. Fof . 
an appointment not goc^ in is creation will not become fo by fubfequcnt circumtiances. And fuch an 
•Pf'an ment, being by deed, canno^ be conftrued cf prtt, lb aa (o give the. foes ^ftatciuil. as peibapa 
ai^bi iuiTc btca tfaie cafe if liic 4fij>giinCment had been by wiUt 

£ e a granted 
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180 1* ^tanted and conveyed unto Ifaac Jamineau ;ind his heirs the fhatiot 
■ ■ of Garlands and other lands mentioned in the articles, to the ufe 

Biuoe- of him the faid J. C. the elder for life ; remainder to the ofc of 
^^\\ L. M. his wife for life, by way of jointure ; remainder to the ufe 
jllfwii. ^^ *^' ®' 2i"T ^^ ^^'*^^ ^^ children of the body of J> C. the elder on 
the body of Louifa hid wife lawfully begotten and to be begotteoi 
in fuch parts or propot-tions, and for fuch eflate and eftatcs, and 
^tth and under fucn charges, pruvifions, conditions, and limia- 
tions, as J* C the elder and L. M. his wife, or the furvivor rf 
tbem^ (hould from time to time by any deed or writing, either with 
' or without a power of revocation, to be by him, her, or them duly 
Cgned and fealed in the pre fence of three or more credible wit- 
ifefles, or by his or her laft will in writing: teflified in manner 
aforefaid, dired, limit, or appoint. And in default of fuch ap- 
pointment, then (in llri£l fettlement) to the ufe of the firft and 
other fons of the marriage fucceflivcly in tail male \ and in default 
jmnt deed of fuch iflue, to thc ufc of the fettlor's right heirs. By indenture 
of appoiot- dated the aad of September 1768, duly executed by Jemit^b^m 
""^* Cteveley thc elder and Lcmi/a Mary his wife of thc one part, and 

yernlngham Cheveley the younger zniijane Cheveleyoi the other pait, 
reciting the faid articles and indentures of leafe and releafCf and 
that J^ C. the elder and L. AL his wife were defirous of making 
fonne provilion for jfane Cteveley their daughter, and atfo for Jer^ 
nlngbam Cheveley the youngtr, they the faid Jerningham CheveUyToi 
Louifa Mary his wife, by virtue of the power and authority refervcd 
to them by the articles of agreement and indentures, dire£led| 
[ 445 } limited, and appointed unto and to the ufe of Jane Cheveley^ her 
heirs and afligns for ever, the reverfion in fee expectant upon and 
to take tStOi in pofleflion after the deceafe of Jennngbam Cheveley 
the dder and Louifa Mary his wife, of and in the manor of Gar* 
lands^ &c« upon truft, by demife or mortgage, &c. to raife loooL 
for the benefit of Jerningham Chevelej the younger. In which deed 
there was a provifo, that it (hould be hwful for Jerningbam Cbeve- 
ley the elder and Louifa Mary his wife, and tin furvivor rf ibem^ 
from time to time, or at any time or times during the lives of them 
or the furvivor of them, by any deed or inftrument in writing, with- 
er without power of revocation, fealed and delivered by them or 
the furvivor of them, and in the prefence of and attefted by two or 
more credible witnefles, (but fubje£t and without prejudice to the 
. raifing of the faid 1000/.) to revoke, alter, annul, or make void the 
faid limitation or appointment thereby made to or in favour of the 
faid Jane Cheveley^ her heirs and aOigns as aforefaid \ and by the 
fame deed or inftrument in writing, or by any other fuch like deed 
or inftrument in writing, to be by them the faid J. C. the eldef 
and Zr. M. his wife, or the furvivor of them, fealed and delivered 
in the prefence of and attefted by the like number of witneflesy Co 
dire£l, limit, and appoint all or any of the hereditaments and pre* 
mifes fo thereby diref^ed, limited, and appointed, unto or amongft 
all or any of the child or children of the body of J. C. the elder, 
on the body of Z. M. his wife J»egotten, in fuch parts and propor- 
tions, and for fuch eftate and eftates, and with and under fuch 
^hargest provifoes, and limitations over, (but fuch limitations tver 

a w 
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trt be for the benefit of feme or one of the children,) as they the faid 1 80 r • 
7. C. the elder and L. Af. his wife, or the furvivor of them, (hould 



•from time totimediredl, limit, or appoint. The faid 1000/., provided BnoDt* 
ioxjerningham Chevtley the younjjer by the laft mentioned indenture, '*■^^ 
was foon afterwards raif^d by Jant CheveUj by a mortgage of her ELwii. 
reverfion of the manor, &c.; and before siny other deed of revo- ♦[ 44^1. 
cation or appointment had b-cn Executed Jerningham Cheveley the 
elder died, in the lifetime of his wife, and without having had any 
other children. After his death, by indenture tripartite of the 29th Stiidtedtf 
of March 1773, properly executed by Louifa Mary Cheveley his wi- rtvcMti$n 
dow of the firit part, and Jamlneau Cheveley^ Jerningham Cheveley^ \^J^^^'^ 
and Jane Cheveley^ her faid three children of the fecond part, and 
certain truftets of the third part } reciting the feveral inflruments 
before mentioned, and that Jernmgham Cheveley the elder was finc« 
dead intcftate, and without having made any further or other direc* 
tion, limitation, or appointment with Louifa Mary his wife, &c. 
ihe the faid Lcuifa Mary Cheveley^ by virtue of the power referved 
to her by the indenture of the 22d of September 1768, and in exe«> 
cution of the fame, did revoke and make void the dtredion, limi- 
tation, and appointment in and by the faid indenture made by her 
9nd her dcceafed hulband in favour of Jane Cheveley f'htv heirs and 
afligns, (but without prejudice to the payment and fecurity of the 
(aid 1000/. in favour gf Jerningham Cheveley)-^ and it was thereby 
further witneflTcd, that in order to the making a new and other 
dire£lion, limitation, and appointment of and concerning the re* 
verfion in fee, as well of the manor of Garlands and lands before 
Uientioned, (fubjeft as without prejudice as aforefaid,) as alfo of 
certain other eilates therein mentioned, the faid Louifa Mary 
Cheveley^ by virtue of the power and authority to her as fuch fur- 
vivor referved by the indenture of the 22d September 1768, and t4473 
in execution thereof, did, after appointing the reverfion in fee ex- 
pedant upon her death of and in other parts of the premifes in the 
jfaid articles and indentures mentioned to her fons Jamineau and 
Jerningham^ and her daui^hter Jane Cheveley^ and their iffuc, in 
manner therein mentipned, dire^, limit, and appoint the rever- 
fion in fee expc£lant upon her deceafe, in the manor of Garlands^ 
&c. to the ufe of Jane Cheveley and her afligns for life, fans wafte j 
with a provifo that it (hould be lawful for Jane Cheveley^ when (he 
(hould be in the'adiual poflfci&on of the premifes for life, by de* 
mife, leafe, or mortgage of the premifes for any term of vear$, to 
raife thereout 1000/. to be payable after her deceafe to iach per- 
ion or perfons, and in fuch manner and form, as (he by deed or 
will (hould dired or appoint ; and fubjeA to fuch dire£lion or ap« 
pointment, (if any fuch there fhould be,) from and after her de« 
ceafe, to the ufe of Jamineau Cheveley for life, fans wafte y re- 
mainder to truftees to preferve contingent remainders ; remainder 
to his firft and other fons in tail male fuccclfively ; remainder to 
Jtrtingbam Chevilty the younger for life, fans wafte ; remainder to 
truftees, &c. remainder to his firft and other fons in tail male fuc* 
celTively ; remainder to the ufe of Jane Cheveley in fee. And by 
the faid indenture there is a full power of revocation apd new ap- 
poifitmcnt referved to Louifa Mary Cheveley. But before any fuch 

£ e 3 further 
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1801. furthet deed was executed, viz. on the 17th of March X776> flic 
m ■ died ; leaving her three children all furviving. Jamineau and 

£ii«Dt- Jerningham CheveUy the younger arc both fincc dead, without hav- 
^^]\ itig had any ifl'ue male ; and Jane Cbeveley is alfo dead : and Ja* 
tLWEs. tnineau ChtfveUy furvived his' brother * and fiftcr ; and the aforetaid 
♦£4^8] y<a/if CA^W^^ before her death made her will, duly executed and 
attefted to pafs real eftates i whereby after reciting that ilie was en- 
titled for her life, and alfo to the reverGon or remainder in fee to 
the manor of Garlands^ .&c. flic gave and devifed her aforcfaid re- 
verGon in fee, ahd all and Gugulat her cdate and intereft whatfo* 
ever in the faid manor and hereditaments, unto and to the ufe of 
the plaintiffs G. B. Brudeneli^ G. Brooks^ and Elizabeth Morley^ 
(which laft is (Ince dead,) and their heirs, upon certain trufts in 
her will mentioned : and (he died without revoking or altering her 
{aid will. Soon after her death the plaintiiTs, the furviving de- 
vifees in truft under her will, contracted with the defendant E/wes 
for the fale of the manor and premifes ; but he afterwards object- 
ing to the title of the truftees, they inftituted a fuit in Chancery 
againft him and others, for the purpofe of cdmpelling him to com- 
plete his purchafe; which coming on to be heard before the Lord 
Chancellor on the 6th oiAuguJi 1 800, his LordQiip dire£ted the above 
cafeto be made for the opinionof this Court upon the following quef- 
tions ; viz. Whether the deed of appointment of the 22d of Sepiembef 
1768, which was executed by Jerningham Cheveley the elder and 
t^ujfa Mary his wife jointly, were, as to the eftate thereby ap- 
pointed to Jane Cheveley^ well revoked by the fubfequent deed of 
revocation and appointment of the 29th oi March 17731 executed 
by Louifa Mary Cheveley alone ? and if the fame were well revoked 
thereby, whether Jane Cheveley took under the laft mentioned deed 
of appointment any and what eftate in the manor of Garlands^ and 
the other premifes in^ queftion, which flie had power to difpofe of 
by will. 
r ^^p ] Adam for the plaintiffs, ift. The deed of 1773 was not a good 
revocation of the deed of appointment of the aad September 1768^ 
not being made in conformity to or conGftent with the articles of 
1730> from whence the power moved. By thofe articles a power 
bf appointment unto and among all or any of the children of the 
marriage, with or without a power of revocation, was given to the 
hufband and wife, or the furvtvor of them^ to be exercifed from 
time to time by him^hery pr them. The Words indeed arc gene- 
ral, but the meaning evidently was, that if the huft>and or wife 
alone appointed, he or flie alone might revoke their own appoint- 
ment ; but if both appointed, the revocation could only be by 
both : in other words, the fame authority which made was re^ 
quired to revoke the appointment. The reafon of this is evident ; 
for it would have been nugatory to give a power of appointing 
jointly, if either Gngly could revoke the a^ : nor would it b6 
reafonable that either might undo what both had determined to be 
the moft proper method of providing for their family. Then the 
Jmft)and and wife having made a joint appointment by the deed of 
1 768, it was not competent for the wife after his .death to revoke 
it and make a new appointmentt Nor was it in tbexr power by 
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the deed of 1768 to refervc a power of revocation to the furvivor i86f. 
of them larger than the articles and fcttlement allowed ; or if fo 



rcfcrvcrf, would it be valid. By the deed of appoiiitnient of 1768 Brodb- 
Jam Chtveley the daughter took a vefted remainder in fee after the w'^-t 
determination of the life eftates of her parents. Bat, adly, if that /fwml. 
deed were well revoked by the deed of 1773, Jane Chevelty ftill 
took a vefted remainder in fee under it, which paifed by her will 
to the plaintifFs. , He admitted, that unlefs the cafe of Doe d. the 
Duke ef Devon/hire v. Cavehdijb {a) would fupport an appointment [ 450 J 
to the grandchildren, it was impoflible to contend that the power 
here given enabled the hufband or wife to make an appointment to 
any other than the children of the marriage. (And the Court in« 
timating a decided opinion that the power could not othtrwife be 
executed than among the children, he abandoned that point) {b). 
But he contended, that though the execution of the power were 
void as to the excefs, yet the fubfequent limitation over to one who 
was an oV]cGt of the power would be good, as ip Crompe v, Baf^ 
row {c) ; inafmuch as there were no children of Jaminenu or Jer^ 
mngham Cheveley^ the fons, to whom eftates for life were limited^ 
with remainder:* to their firft and other funs in tail male ( in de- 
fault of which iflne the remainder over in fee was limited to Jatifi 
Cbeveley. [Lord Kenyon C. J. Did not that cafe go upon the 
ground of its being an appointment upon a contingency with a 
double zfpeSt i and therefore that the €ontingency which went be- 
yond the power not having happened, it (hould not ftand in the 
way of thofe who might take under the appointment in the event 
which happened, and who were within the power ?] Admitting 
that diftin^on, ftill the appointment here may hold good by giv- 
ing the foDS eftates in tail male, by the do£lrine of cy pret^ in order 
to carry into eflfe^ the general intent \ as in Chapman v. Brawn {d)^ 
Piitr. Jack/m (r), and Robwfin v. Hardcajlle{f\ Here the gene- 
ral intent was to give the fons eftates for life, and the daoghter [ 451 3 
Jane Cheveley the remainder in fee ; and the particular intent was to 
give intermediat^e eftates tail to perfons who were not within the 
fcope of the power, namely, the male defcendants if the fons : 
therefore the only method by which the particular ii tent ca:i be 
moft nearljr eSe^uated confiftent with the general i. tent is, by 
giving the two fons fuccelLve eftates in tail male, with remainder 
in £ee to the daughter. [Lord Kenyan C. J. The doflrinc tf cy 
pres goes to the utmoft verge of the law, even in the conftru^foii 
of wills i^ and we muft take care that it does not run wild. But it 
has never been applied to the conftru^ion of deeds. The cafes 
cited were queftions upon wills. Perhaps no perfon has carried 
the.dodrine further than I did when M^fter of the Rolls, fitting 
for the Lord Chancellor, in the cafe of Pin ^^ Jack/on. That aWb 
was the cafe of an appointment by will : and I know that great 
judges enterciined confiderable fcruples at the time concerning that 
deciCon. It went indeed to the outfide of the rules of conftruc- 

(«) Bil, %% Gm. 3. B. B» rited 10 4 7$rm Rep* 74.x. 

t^^t y\dt AUxandir f,/iUx0MJtr, i Ftf. 640. mod othcrcafcf referred to in this rtporU 
10 4 f^if'jMw. 681. (d) ^Bitrr, jU6, (#) ^Br$, Q. O/, 51. 

{f)% 7irm Ref. %^i. «od 7S1* 

E e 4 ^ tion \ 
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i^of • tion ; yet ftiU I do not think it was wrong.] At aay rate tbcn diti 
cafe is diftinguifiiable irom all the reft ; inafn^uch as the appoint^ 



BtvDE- ment of 1773 was made by a deed to which all the parties, bebg 

^'^•^^ of full age, who were enabled to take under the power, and alooe 

tf wis. intereftcd in it, were parties : their confent therefore will aid the 

execution of it in this manner ; and it i$ not now competent xq 

other parties to objedl to ir. 

Ccn/l contra. Firft, It is now (a) clear that the wife after her 
L45^ J hufband's death had a power to f evoke the former joint appoint- 
ment; fuch power is exprefsly referved to the furvi%or of the huf- 
band and ,wife by the original articles and fettlement. It is alfe 
clear, that under a power of appointment to children, grandchil* 
dren or other defcendants cannot be included (^), but the power 
.muft be executed amongft the children alone. If, indeed, the 
execution of the power by the deed of 1773 were to refer back 
to the articles, it might be doubtful how far any part of the ap- 
pointment was good : for, as was faid by Buller J. in Robinfm n 
•/fiir/Zc^/f (r), every execution of a power muft be coupkd with 
the power itfelf, fo that thofe who claim under the execution muft 
derive their title from the power. And he confidered that an ap* 
pointment for life only to a pcrfon not in efle at the creation of the 
power would be bad ; and cited a cafe of the Duke ofMaxttnrw^ 
V. Lord GodoJphin^ in Chancery^ Tr. 33 Geo. 2. {d) in fupport of 
thatpoGtion. \ljOxd Kenyon* An unborn child may be made teDaotiA 
tail, but not tenant for life, vfith a /imitation to bis children as pir* 
chafers. I remember hearing Lord Mansfield (ay, that when the 
cafe aUuded to was to be argued in the Houfe of Lords, there was 
found to be a miftake in the printed reafons on the part of thofe 
who oppofed the execution of the power in the manner intended i 
r 453 3 f^^ i^ ^^^ httn ftated, that there could not be a limitation to an 
unborn child for life^ but that was found to be wrong ; for certainly 
ther# may be fuch a limitation : they therefore cancelled that rea- 
fon and framed another, ftating the propoGtion^o be, that there 
could not be a limitation to an unborn child for life, with limitations 
to the ifltie of fuch unborn child in fucceflion : and that dodrine 
was afterwards diftioAly laid down by the learned Judge who de-* 
livered the opinion of the Judges in the Houfe of Lords.] Ad* 
mitting then that the power was well executed by the deed of 
• I773> as far as it goes, and that it will be only void for the exccfSf 
according to Robinfon v. Hardcaftle {i) an J other cafes ; here it will 
be good as far as it gives eftates for lives to Jane CheveUy and Ja- 
nuneaus but the next remainder to truftee8> who are not within 
the power, and all the fubfequent remainders which depend there* 

(«) Lord JCcujw in the (fourfe of the argumeot had eiprefled a ftroBf opInioD to tkk c^ 
it€tf which be afterwards Yepeated. 

{}) Jikx»n^ T. AUxandtr^ % ^/ 640. {t\ % ItrmRtp* S5I« 

{d\ '\ hit, though differing in the title of it, feems to be the (am* cafe, or at Icaft apM 
die Cnne queflroo, as the cafe reported in 5 Bn, P. C. 59a. under the nuutfiilMd Cktrk 
^e9€tr and Otkeri g^ainft tkt Dukt tf Mtrih^ro9gb^ Lord God^tpbia ami Othm. The at* 
tenpt there wai nut merely to linoit by a new appointment an eftaCa for life to a pcrfiaa not 
in efTe at the creation o\ the power, but further t<) limit ao eftate tail toibe UToe of toA 
unborn per(bn. Vide fupra, what was faid by Lord Kaym on this fttijcd) tad GtidfkM 
V. GodcIfkiMf I Vef, 21. and rkt/b^J/ia ?• ff'oodford, 4 f^. aay. 

(rj a Term Rtp» 241. 

Ml 
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Off| will be void ; and that will include the ultimate remainder to i8oi. 
Jane Cheveiey in fee, although (he was within the power. For this < 

purpofe the cafes before cited, and that of Adams v. Adams {a)^ BmiDEn 
are in point. ^^^\ 

Adam in reply maintained that the deed of 1773, if not good as -gl^ii, 
an appointment cy prcs of eftates tail, to the fons with the re- 
mainder in fee to Jane Chevely^ was altogether void as an appoint- 
ment for life only to perfons not in efTe at the creation of the powerJ 
Then if void as a new appointment, it would alfo be void as a 
revocation, and' therefore the deed of 1768 would be fet up 
again. 

Lord Kenyon C. J. . We (hall certify our opinion to the Lord r 454.1 
Chancellor. At prefent, however, I fee no reafon to doubt but 
that the appointment by the wife alone, by the deed of 1773> was 
a good appointment as far as it is warranted by the power, and 
that it is a good revocation of the prior appointment of 1768* 
The marHage articles meant to give a joint power of appointment 
to the hufband and wife during their lives, and after the death of 
either, that the furvivor (hould have' equal power to revoke and 
make a new appointment. It feems clear that an equal degree of 
confidence was repofed in both hufband and wife ; and as it coukl 
not be forefeen what alterations the exigency of the family might 
from time to time require, it was thought more prudent to leave 
the furvivor of them, whichever It might be, the fame power to 
mould the appointment that had been committed to both while 
living. The next point is too well fettled to be broken in upon. 
The wife had no power under the articles to appoint to the children 
of unborn children, but (he was confined to execute her power 
among the children^ So far, therefore, as (he appointed an eftate 
for life to the daughter Jane Cheveiey^ with remainder for life to 
JamineaUf (he did well ; beyond that (he exceeded her powgr ia 
appointing to the iflue of Jamineau^ and . therefore the excefs is 
void. But it is equally clear that (he did not intend that the fub«* 
fequent limitation over to Jane Cbeveley (hould be accelerated ; but 
it was made to depend upon the intermediate limitations to the 
iflue of her brothers, and (he was not to take till their ifliie male 
were extin^. Thofe intermediate limitations therefore being void, 
the ultimate remainder dependent upon them muft alfo fall. If, 
then, the appointment were originally bad for the excefs, the fubfe- [ 455 ^ 
quent circumftances of the death of the brother, without having 
had iflue, cannot make it good. The appointment mud be legal 
^t the time of its creation. Therefore the eftate muft go as in de- 
fault of appointment, beyond the eftates for life given to Jane and 
yomiW^iz^, according to the directions of the fettlemcnt, to Ja^ 
mineau in tail male, remainder to Jerningham in tail male^ with 
remainder to the right heirs of the father. 

Lawrence J. The cafe of Robin/on v. Hardcaftle is in point {h). 

Afterwards the following certificate was fent to the Lord Chaa« 
ceUor : 

1«) Cmop, 6 CI. 
i) See Ur^m v. IFVif, % VtJ.jnt. 336. and the twQ foUoidog oUeit* 

This 
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1 80 1. This cafe has been argued before us hj coUnfel i we have con* 
fidered itj and are of opinion, that the deed of appointment of the 



Biups- 22d of September 1768, which was executed by Jemmgbam CbeveUj 

^^\\ the elder znd Loui/a Mary his wife jointly, was, as t,o the eftatc 

£m^< ^^^l^y appointed to the faid Jane Cheveiej^ well revoked by the 

fubfequent deed of revocation and appointment of the 29tb of 

March 1 773, executed by the faid Louifa Mary Cbeviiey alone. Aad 

we are of opinion, that under the faid lad mentioned deed of ap« 

pointment, the faid Jane Cheveley took an eUate for life only in the 

manor of Garlands and the other premifes in queftion, with a power 

to charge the fame when (he fliould be in the a^ual pofleffioo 

thereof, with any fum not exceeding 1000/. And that (he did 

1^456] not take any eftate in the faid premifes under the faid laft men- 

tioned deed of appointment/ which (he had power to difpofe of 

by with 

May i8thj 1 80 1. Kektok. 

N. Grose. 
S. Lawrbmce. 
S. L£ Blahc 



jS«^th. ^^^ ^^ ^^^ Demife of John Biddulph again/i Meakik, 

Under a^de- qpHIS was an ejcQmcnt for a certain melTaage, out-houfes, and 
« m^ffua« ^^"^ *" ^^^ parifh of Stone in the county of Stafford. At tbe 

«<t>rtene- trial before R^oke J. at the lad affizes for Stafford fcveral queRioos 
•• ment, occurred ; but the only one upon which the Court delivered any 
*« iMiis^or * <>P*«"on ^"^^ on ^^ conftrudion of the will of Thomas Btddu/fi, the 
«< premifes, grandfather of the leflbr of the plaintiff, who claimed as heir at law, 




ti ^aifo-'* " or tenement, with the (hop, barn, (table, and other buildtfigs 
«« ever in •< thereto belonging, which /aid meffuage or tenement^ buiUinpi 
<< M. or ra it i^„^^ ^ffj premifeSy are now in my own poj/effhn^ and all other mj 
u ^ce/' " ** r^^ ^fit^^ whatfoever^ in Murrey or eHcwhere in the parifli w 
&c. to A. «* Yoxally (in the county of Stafford y) or in any other place vfbatjtever 
•fwJbi dc^. <• in Great Britain, to my wife S. B. and her affigns, tor and dur- 
ccafeade- ^* ing the tcrm of her natural life : and from and after her d«- 
▼ifeof •« tkt «< [457] ceafc I give and devifie the /aid meffuage or tenement, bmU^ 
••"fo'f c'of' <* ingsy lands, andpremi/ts unto my youngeft fon William Biddsdph, 
<* tttcmcpt, " his heirs and alfigns for ever,'' &c. He then gave to his eWe* 



«< building!, fon John, the father of the leflbr of the plaintiff, ix., and the 
r. l"!'^,^"'* ^*"^ ^^^ ^^ others of his family ; and then dcfircd his wife to kt 
toB. mfee : his fou William have the ufe and enj<yyment of his work-ftiop and 



heidthaiihe fools belonging to his trade of a Uackfmith, during her life, with- 
^UdfnTht' ^'^ '**^ payment of any rent or other confideration for the fiwne. 

devife to B. carried all that v»at before gtTcn c» ^., and waa not confined to the preoaifea ia the' teftacar^ 
own polTeffioo ; and confequeotly that a reverfion in fee of another meOuage to which the legator vi 
entitled after the determination of a lile in bciQ^, ifl whoic yflcfltOO it MS 0UciUB4An( dlMliy bit li*'** 
timca paOiBd to the davifae iatOMoadar. ^ 

It 



I. 
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It appeared that the premifes in queftioo, which were a certain i8ot. 
dwclHng-houfc with the appurtenances, were never in the pojejjlon 



of the teftator; he having only the rcvcrfion in fee, cxpefiant Do« 
upon the death of the widow of his brpther old William Biddulph^ m*^*'*^ 
who furvived him, and died lately, A verdi£l was taken for the ^****** 
Icffor of the plaintiff, with liberty to the defendant to move to fet 
it aCde and enter a verdi£i for himfelf, if the Court (hould be of 
opinion, that under the words of the will the revcrfion in fee in 
tnt premifes in queftion palfed to William Biddulph the fon. And 
a rule ni6 having been obtained for this purpofe, 

Erjkine^ Benyon^ and Peahe (hewed caufc, and contended that as 
in the devife to William Biddulph the teftator made ufe, not of ge- 
neral words of reference to what h<* had before given to his wife 
for life, but of the particular words d^fcriptive of the property in 
his own poflcflion, which he had firft mentioned before the fwccping 
daufe, he muft be taken to have intended to confine the devife to 
that identical property, according to. the maxim» that an heir at 
law fliall not be difinherited but by exprefs words or ncceffary im- 
plication. And here the inten^tion muft at leaft be admitted to be 
doubtful. And they cited Woodden v. OJbourn (a), where one hav? L 45^ J 
ing lands called Hajesy extending into two vills, Cokefield and Cran^ 
fields dcvifed all his lands in Cehtfidd^ called Hayes4ands^ to his 
youngeft fon and his heirs ; and if he died without iflue, his wife 
was to have Hayes-lands : it was ruled that the wife (hould only 
have the lands in Cskefield. And Ewer v. Hayden (i), where a de- 
vife of <^ all a man's mtffuages and lands in A. and all his other 
«' lands, meadows, and pafturcs" in B. was holden not to carry 
Uufes in B. In both cafes the particularity of the defcription was 
confidered to exclude the general operation of the words, though 
in themfelves large enough to carry the whole property. 
Leycefter znd Milks were to have argued in fupport of the rule. 
Lord Kenyon G. J. This is a very plain cafe. The teftator 
after giving to his wife for life certain mefTuages and premifesy 
which he defcribes as being in his own po(rc(rion, with many un- 
neceSary words, proceeds further to give her for the fame term 
" all other his real eftate whatfoever in Murrey or el fe where, &c. 
^^ or in any othen place ^whatfoever in Great Britain." And after hcf 
deceafe he gives *^ t\it /aid mefluage or tenement, buildings, lands, 
" and premife^ to his youngeft fon W. B, in fee. It cannot be 
pretended that if the reverGon in thefe premifes had fallen into 

EofleiTion in the life-time of the teftator's widow, (he would not 
ave been entitled to enjoy them for her life ; then how can we 
control the generality of the words of the devife over to the fon, t4S9 3 
which certainly are large enough to carry the reverfion of all that 
the widow was entitled to for life. In Termes de la ley{c)^ which 
is a very excellent book, it is faid. In laying down roles for unlet* 
. tered men to make their wills^ that if one devife to J. S. all his 
Unds and 4enemenis^ not only all his lands in pofledion fafs, but all 
tbofe aUb which he has in reverfion, by virtue of the word tene* 
mml4* Here too the word premife^^ with reference to what was 

• 

t?) Ot. mm. ©74. W ft. 476. (r) P. »4i. 

before 
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l8oi. before devifed to the widow> would be fafficient to convey all. 

■■ But it is faid that it mud be confined to premifes in the teftator'i 

Dob pofTefliony becaufe it is eonpeded with fuch reftraining words in 

U^^^ the firft claufc ; but that wouid be to rejeS all the intermediate 

14IC1N. ^^y^g ^^ which the faid prtmifis have a reference, and amongft 

them the devife of << all other his real eftates whatfoever/* &c« 

Though there be a particular defcription of property in a de- 

vife, yet if other general words are added, large enough to carry 

other property, they cannpt be rejected, and the devife confined 

to the property particularly defcribed ; as was fettled lon^ ago \ 

Cbejier v# Cbefler (^), and was holden more recently in Freeman v. 

The Duke of Chandos (i), when a remote reverfion not in the con* 

templation of the parties pafled by general words after a particulai 

defcription. 

Lawrence J. The word premlfis in the firfl claufe meant the 
feveral things before mentioned ; and according to the fame fenfc 
in the laft daufc, it comprehends aU that was then before de* 
(cribed. 

Per Curiam^ Rule ajjfolutc, 

{•) 3 P. fFmi. 55— ^l, {h) Cmf. 36Q. 

[4603 " 

JSffaA. Jacob againji Lindsay. 

mere the '^'HIS was a» a£lion for eoods fold and delivered, money lca*» 
tered an ac- p^id, had and received, and upon an account Itated, which 

counc in was tried before Thomfon B. at the laft Winchefter affizes. The 
Koodfaod^ plaintiff, a falefman, had fupplied the defendant, a feamaua^ with 
«aihAiroifii- different fums of money and various goods from time to time, all 
cdco thede- whIch items were entered in a book. After the defendant was in 
^mVtotU^ cuftody under the arrcft the plaintiff's clerk, (who had not himfcU 
tach page of made the entries, nor knew of the deHvery of the articles,) went 
i»kich WIS to the defendant and examined the book with him, article by ar« 
ed'by^tbT' tide, fometimes the defendant and fometimes the clerk calling over 
dc/endaoc*a the fevcral articles, tnonty as well as goods. The defendant ad« 
ackoowied^. mitted the receipt of each article, and faid it was a fair account, 
?r^o?the^ and he had nothing to fay againft the charges* This book was 
receipt of put into the witnefs's hand at the trial, and he fwore to the de- 
theconttnu; jfendant's acknowledgment of each item feparately in the manner 
acknlowi^g. Aatcd. Upon produAion of the book it appeared that the items 
sncfxin wri. Were entered in four different pages, and that cqfl^ conftituted one 
^ng cannot ^^ more of the items in each pskge, to each of which the dc- 
evidence ^r fcndant*s name was fubfcribed, fometimes at the bottom, fome- 
ie,inrefpea times in the middle of the pages. On the firft page the ddfendaot 
kcoM a"^ had written, " Received the contents above by me James Lindfay$* 
moonting to on the fecond, <* Received the contents, James Lindfajs* on the 
above 401. third the fame ; and on the fourth, <( Received^ Jos. Lmdfaj!* . 
for*wl«*of ' Whereupon it was contended on .the part of the defendant that 
a receipt f ^^0 for want of the pages being ftamped where the ca(h items 

ftamp, yet 

h ia competent to the plaintiff to prove that upon calling over each article to the defcndaat he admitted that 

he had received the famei aod Ihs niuwit auy lofreih hii fltcmorj by rcfenbg w Um aMMot. 

amounted 
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StAounted to 40/. the evidence of the defendant's having admitted i8oi.' 
each article on its being called over could not be received fo far as ■» 

it went to charge the defendant with ca(h fupplied' him by the Jacob 
phintiiF. The benefit of this objcfllon was referved by the learned l'^*'^y. 
Judge, aod a vcniiSi was found for the plaintiff for 126/. 17/. 5^. 
the balance of the whol^ account, fubje£l to the redu£^ion of 
53/. 17/.* the amount of the caOi itemsy if the Court (hould be of 
opinion that the evidence was infufficient for want of (tamps on the 
receipts. A rule nifi having been accordingry obtained for reducing 
the damages, 

Dallas and J^ijH (hewed caufe. The book was not ofiered as 
evidence per fe of the defendant's acknowledgment of the receipt 
of the money in writing ; but the iz6t of his having received it 
was proved by the witnefs out of the defendant's own mouth, and 
the book was merely referred to in order to refreih the witnefs's 
memory of the feveral items which were fo admitted. Neither 
was the admiffion mnde in general terms with reference to what 
was contained in fuch an account, which might have required ex- 
planation by (he account itfelf ; but this was a verbal admiflion by 
the defendant of each particular article read over to him at the 
tWne, to which the witnefs could depofe of his own knowledge 
by refreihing his memory. The circumftance therefore of the de« 
fendant's fignature was altogether immaterial. 

Dampier and Sturgts contra. The admiffion was made with re- 
ference to the feveral articles contained in the account which was 
-read 0¥cr by or to the defendant at the time. The book therefore 
was the beft eviclence of the particular items fo admitted, and was [ 462 J 
neceflfary to be produced. Then, if neceffary to produce the 
writing, which amounted in point of law to a receipt, it ought to 
have been (lamped, and could not be fupplied by parol evidence i 
becaufe that was not the beft evidence of which the nature of the 
thing, having been reduced to writing, was capable. The figna- 
ture of the de£endant made the account the beft evidence of what 
he had received* The entries ^ncre not made by the witnefs him- 
felf, and therefore not like the common cafe where a witnefs, who 
has once had a dtftin£t knowledge of the fa£t of the delivery of 
goods without reference t6 any account, is permitted afterwards to 
refrefh his memory by entries made at the time. 

Lord Kenton C. J. If this book had been tendered In evi* 
den^ with the defendant's lignature thereto as a receipt, or if his 
admiflion had had reference to the account fo figned, certainly it 
could not have been given in evidence, and no parol evidence could 
have been received of the contents of the writing. But the ob« 
jeAion taken does not apply to the cafe. For long after this re- 
ceipt or acknowledgment in writing the defendant was a(ked by 
the witnefs whether he had had fuch atid fuch articles of the plain- 
tiff, and he acknowledged that he had : there is no doubt therefore 
that this was evidence to go to. the jury of his havigg been fur* 
iu(bed with tbofe indentlcal articles. 

Grose J. The evidence was not offered as evidence of a receipt, 
t>ut the evidence was of a verbal admiflion by the defendant of 
his having had certain articles and fums of money from the plain- ^ 4^3 J' 

••tiff. 
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180 1, tiff, proved, not by the fignature to the accountt bat by thtf teftU 
^' " mony of the witaefs to whom he made the admiflion. 

Jacob Lawrence J. The book certainly could not be rcccired in cvi- 
ti»D%Ar, ^^"^^ *• ^ receipt for the money by the defendant, for want of a 
* ftamp. In itfelf indeed the booK harbg been kept by the plaintiff 
was no evidence at all ^gainft the defendant to charge him with 
the items of the account: but if there had been no fignature 
addedy it cannot be pretended but that if the witnefs had made ufe 
of it to aik the defendant whether he had had fuch and ftich ar- 
ticles contained in it, his admiflion would have been evidence 
againft him j and the witnefs might afterwards have refreihed his 
memory at the trial by referring to the particular items to which 
fuch admiflion extended. Then if this ufe might have been made 
of the book without the fignature, the defendant by putting his 
name to it cannot make it lefs evidence for the purpofe for which 
it was produced. 

Le Blanc J. The objedion amounts to this, that there can be 
no verbal admiflion by a party of his having been fumiihed with 
certain articles in an account to which he had affixed hif fignature: 
but that cannot be fupported. 

Role difcharged. 



t^mt 



C4«4] 

Sf^ft' Orm£Rod againji Tatb. 

tot»r^ THIS caufc being at iflue at Tort Spring Aflfees 1800, the 
oponafttm parties entered mto bonds to refer it to arbitration, and the 

awarded in arbitrator awarded the defendant to pay to the plaintiflF a'fi/. by two 
fkwowofhU inftalments, 10/. on the 24th of May 1800, and the'remaininf 16/. 

client, ai /- , ^jn^*^^%rn^ « •• •«« 

well at if on a certam future day. On the 16th ot May the plamtifi^sac* 
lecovercd by tomey, having been informed that the parties intended to fettle the 
ilnd^T aft * niatter between tbemfelves for the purpofe of oufting him of his 
notice to the li^n on the cofls/ferved the defendant with notice to pay the 
defeodanc amount of the damages and cofts to him, and not to fettle die 
paylrover ^^™^ ^^^^ ^^^ plaintiff or any other perfon, as he had a lien upon 
Co thepiaio- the cofts for his fees, &c. notwithftanding which the defendant on 
tiff, che^ demand of the firft inftallment by the plaintiff's attorney when it 
■tio"n^ * became due refufed to pay it to him, but paid it over to the plain- 
may compel tiff himfelf, and obtained from him a receipt in full of all demands: 
• fepayment and then told the attorney he would never pay him a (hilling, and 
reif!and*be' ^^ Blight gct his cofts how he could. Thereupon a rule wasob- 
wiii not be taincd on the part of the plaintiff's attorney, calling on the de- 
prejudiced fendaot to (hew caufe why he (hould not pay him his cofts in this 
fivc'reicafe* ^3^*^ out of thc moncy awarded to be paid by the faid dcfendint 
from Che to the plaintiff, and alfo the coils of this application. 
*h^dcfen7 ^'^^^ flicwed caufe againft the rule, and contended that thc it- 
gn^ * *" ' torney's lien was confined to the cate of money recov^ed by the 
judgment of the Court, and did not extend t» money awarded} 
and the rule being introduced merely for the fake of the oficcis 
•{ the court, in derogation of thc natural rights of thc parties to 
V 4^5 ] fettle tlicir own difputes without the intervention of a third per* 
foO| it ought not to be extended faitfaa than it had gone. That 
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at any rate it was competent to a plaintiflPto releafe the whole or igoi. 
any part of the -damages, though it might not be permitted to the ^, 



defendant to pair the money over to the plaintiff after notice from osmiio» 
his attorney of his lien. agmi^ 

.Tie Attorney General znd Tates^ contra, relied upon the general "^at*. 
pradice as fettled in Wetjb y. Hole («), Read y. Duppa (*), and 
Randiest. Fuller {c) \ and (aid that this was in tSt€t the fame cafe ; 
there being a caufe in court, and the damages only afcertained by 
an arbitrator inltead of by a jury. And as to the pretended receipt 
in full or releafe, it was a mere juggle between the parties to cheat 
the attorney of his lien. 

Lord Kemtom C. J. The convenience, good fenfe, and juftlce 
of the thing require that an attorney (hould have the fame lien on 
damages awarded as if they were recovered by the judgment of the 
Court In the ordinary courfe of the caufe. The public have aa 
intereft that it (hould be fo ; for otherwife no attorney will be for- 
ward to advife a reference. As to the right of the plaintiff to re* 
leafe any part of the. damages, it is out of the quedion here} for 
this appears to be no other than a mere (hu(He between the plain** 
tiff and defendant to cheat the attorney of his Hem Therefore, 
Per Curiam^ Rule abfolute for the Defendant forthwith to pay 

over to the Plaintiff's Attorney lo/. the amount 
of the fitfl: inftallment awarded to be paid to the / > 

Plaintiff, and to pay the remaining inftallment • 

when due to the Plaintiff's Attorney. 



T 



Ex parte Robert Softly* ^^feth 

HIS came on upon a rule calling upon the commanding officer a keeiman 
of his Majcfty's hired tender the Edwinfiowe, to (hew caufe employed la 
why a writ of habeas corpus (hould not .iffue to him to bring up d^Ttfae^ 
the body of Robert Softly^ who was in hiscuftody in coofequence of river Tynr^o 
having..been impreffcd. The rule was grounded on feveral a(Edavit8, ^^, ^ ^ 
(Uting that on the 6th of May i8oo R. Softly ^ a keeiman, was ^"mluih 
bound apprentice to 7*. S. for three years from that time, to learn of thac rirer, 
the bulineis of a mariner or feaman ; and that on- the I2th of the Kli'l'i^^ 
faid May the Lords Commiffioners of the Admiralty granted Softly ^ ^!^^ ' 
a prote&jon oil the faid indenture for the fame period. I'hat on caDoocafter- 
thc 9th of January laft he was imprcffed on board of his mafter*s JJ'.*'^' J""« 
thip in the river Tyne. That he had never ferved at fea, or been within the 
bound before to any other perfoii to ferve at fea. That the em* pruteaiooof 
pkynent of a keclman on the river Tyne confifts in receiving coals '*** '3^- »• 
mto certain veffels called keels at the coal wharfs on the banks of e'xemponV 
tbcgriver, and navigating foch keels to the port of Shields or other every per- 
parts of the river, and there putting the coals on board (hips for ^"'jn^^J^, 
exportation. That fuch employment does not render it neceffary, fore ujkd ibi 
nor do t^ Inen in performing it go out to fea, but are wholly M» «^ho 
eiD{lo7cd oo tbe river. ^^^;^, 

. fiodce to fare at £»! A«B being iiBpieflMJm thice ]r**a frott fttdi Uodiog. 

The 
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1 80 1. The affidavits on the part of the Crown fet out the order of 
....««...-* Council of the 3^ of becember 1 800, whereby his Majefty, by the 

Ex pvte advice of his Privy Council^ upon the urgency of the naval fer« 

SoFTLT. vice, ordered, the Lords Commiffioners of the Admiralty to iffuc 
warrants for prefling fo many •« fiamen^ fiofaring men^ and others^ 
*< nvhofe occupations and callings art to wori in vejftls and boats upon 

([467} <« rivers, as (hould be fufficient to man his Majefty's Qiips," &c. 
and ftated further that Sqft/y had been employed in keels navigat« 
ing the river Tyne fince he was about ten years of age^ aqd has 
continued for the lafl five years in the fame employ as a man* That 
on 22d of December 1799 he was bound to J* H* coal-fitter at 
Newca/l/e for a twelvemonth ; that he continued employed in a 
keel till May 1800, when he deferted his mailer's fervice and 
went to Sunderland, where he was bound with two others^ under 
^ the like circumftances, to his prefent mafter T. 5. That the keels 
employed on the Tyne zte of about 21 tons burthen, and ufually 
navieated by four perfons, the (kipperi two men, and a boy. That 
the chief employment of the keels is to carry coals from the ftaiths 
(or wharfs) to the (hips in Shields harbour, the neareft ftaith to 
which harbour is about a mile, and the furtheft about 18 miles up 
the river Tyne. That the keels are navigated with one, and fome* 
times two mafts and \arge lug fails, a.nd fometimes with ftuddfng 
fails and two oars, and (leered with a rudder and tiller. That the 
fea at and near Shields harbour frequently runs high, and it requires 
great flcili in the (leering and management of a yeBcl to navigate 
the keels; particularly in tempeduous weather, when the keels 
«re often driven, to near the mouth of the river, and fometimes to 
fea. That the generality of keelmen are very expert in the trim- 
ming of their fails and handling their oars and rudder ; and (leer 
with great facility and precifion in nztrow and intricate channels, 
and particularly in getting alongfide of ve(rels when the wind blows 
high I and that they occafionally a(Cfl; (hips in the river» and help 
to work and rig them. That the branch pilots of the Tyne are 

1 468 1 felcfted from this defcription of perfons. It was alfo fwom by 
feveral perfons converfant with the imprefs fervice^ that this de- 
fcription of perfons were often imprefled. 

The Attorney General and Jervir (hewed caufe againft the rule, 
and contended that the protefition granted to Softly was not valid 
under the dat. 13 Geo, 2. c. 17. by virtue of which it was claimed. 
That is intitled <^ An a£l for the increafe of mariners and feamca 
^ to navigate trading (hips or veflels.'' By the firft fe£lioa a ge- 
neral prote£lion is given, amongd others, to perfons under 18 years 
of age, which does not apply to the prefent party ; then^ at under 
which the exemption is claimed, -enafts that, ** for the encourage- 
<< ment of able bodied landmen to betake themfelves to the fea 
<< fervice/ every perfon of whatever age^ who (hall ufe the fea, (hall 
<< be exempted from being impre(red for two years from the tims 
« of his ^xW. going to fea : and that every perfon not having be- 
<* fore ufed the fea, who (hall bind himfelf apprentice to ftrvi §t 
«* fta, fhall be exempted from being imprefled for three years,** 
&c. : and by/ 3. perfons fo exempted (hall have proteiQions from 
the Admiralty. The validity, thereforCi of the piote£lion depends 

on 
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on the con(lra£iton of the claufe granting the exemption. Nour i8or. 
the zGt which was for the increafc of mariners^ by giving protec- 



tions to perfons upon their entrance into the fea fervice, does not Kx parte 
extend to fuch as were liable to be impreflcd before they entered Softi.t. 
into that fervice, in refpeA of which the exemption is claimed \ 
for fuch perfons do not tome within the reafon of the exemption. 
The binding of one as an apprentice to the fea fervice, <vho was 
before that time in a clafs of perfons liable to be impreifed as ma- 
riners, would not operate to the increafe of mariners, but would L 4^9 J 
rather reduce the number of perfons difpofable at the public fer- 
vice. The right of prefling mariners for the navy is, fays Mr. 
Juftice Fofter (a), a prerogative inherent In the Crown, grounded 
upon the common law, and recognized by many'a£ls of parlia- 
ment. Amongfl; the latter he refers {b) to the a£t of the 2 and 
3 Ph. {5* M, c. 16. which lays a penalty on watermen plying be- 
tween Grave/end and Wind/or^ for withdrawing themfelves in the 
time of jprefling by commiiTion for the fervice of the crown upon 
the fea. Upon which he obferves, that though it extends only to 
watermen on the Thamesy yet it fuppofes the legality of fuch com« 
miflions, and that thefe people were the objeds of them. A for* 
tiori, therefore, perfona of the defcription of thefe keelmen, who, 
though i^ot ufed to go to fea, are employed in a laborious and 
femetimes dangerous navigation, which requires great (kill and 
hardihood, in a large navigable river like the Ty^r, mud be liable 
to be imprefled. Such perfons come exprefsly within the words 
and meaning of the order of council on which the prefs-warranti> 
are framed, which include not only feamtn and feafartng men, ex- 
prefsly fo called, but ** otiers whofe occupations and callings are U 
" work in vejfels and boats upon rivers." That the legiflature in the 
13 Geo. 2. r. 17. had the prote(f)ion of landmen principally in view^ 
who had never before been fubjefb to be impreifed, may alfb be 
colle^ed from other (latutes palTed in pari materia, viz. 7 8c 
8 W* 3. c. 21. yi 15. which enables the Admiralty to give protec- 
tions for two years to ^* landmen dedrous to apply themfelves to 
the fea ftrvice." 2 & 3 Ann. c. \6.f. 4, 5.. and i5.protc£Js poor [470]] 
boys bound by paiiih officers to fea in the merchant fervice till 18 
years of age} and alfo, for three years, all fuch as (hall voluntarily 
bind themfelves. Then the flat. 4^5 Ann. c. 19. reciting thac 
the iaft-mentioned aft was intended for the encouragement of landmen 
to bind themfelves apprentices to the fea fervice, and that the ex- 
emption had been abufed by protecting feamen who had /o bound 
themfelves, enafts and ^J/^r^x, that no perfon of the age of 18 
years (hall be exempted from being impreifed ivhojball have been in 
any fea fervice before the time they bound themfelves^ &c. It appears 
alfo from thefe itatutes, that the term landman is ufed in contra- 
diftinftion tofeamany and that all perfons arc conddered as feamea 
who are liable to be imprefled for x\xt fea fervice. 

Parky contra, admitted that the party was within the defcription 
of thofe who were liable to be imprefled by the order of council : 
but contended that he was exempted by the fpecial provifion of the ^ 

(«) ^fi. Cr, Lavf, 159. [b) lb. p^ 1 7 1. and vide ^ar 4 & 5 ^nrif e. i^,f, \%» 

VoL.r. Ff— Li fta% 
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I801. ^^^ ^3 Gfo. 2. c. 17./ 2. which exempts all ^trions not having U* 
m fore ujed thefia^ who fhall bind themfelves apprentices to ferrc at 

Ex pirte fca. Now here the faft was pofitiv^Iy fworn to, that &ofilj ** had 

SoFTty. " never ferved atfia^ or been bound before to any other perfoo to 
" fcrvc at fea." By ufing the fca muft be underllood naTigating 
upon the openfea. None of the adls referred lo carry the argument 
further^ bccaufe they all ufc the fame defcription. And confider- 
ing that they were all pafled for the purpofe of encouraging perfoos 
to embark in this mode of life, which is a nurfery for thenaryi 
Under the faith of being protcded from being imprefled for a ccrtatD 

C47 * ] . period, the words ought to be conftrued in their plain and po- 
pular fenfe, adapted to the underftanding of that defcription of 
men to whom they apply. 

Lord Kenton C. J. This cafe in its confequences is of infinite 
Importance to the public, fince the exiftence of the country de- 
pends upon its fleets. I have frequent applications made to mc u 
Chief Juftice, out of court, for difcharging perfons who hare been 
improperly imprefled : a power which, as Lord Mansfield {^A^ had 
been exercifed by Lord C. J. Holt^ and long before his time : but I 
have never confidered myfelf at liberty to difcharge perfons of this 
. defcripfion. The power of prefllxng perfons for the fea ferrice is 
not general; it goes as far pnly as the fafety of the country re* 
quires that it fliould, and there it ftops. It extends to perfims 
whofe employment is upon the fea and in navigable rivers. Theie 
can be no que (lion but that perfons employed like this man upon 
the river Tyne arc liable to be imprefled. The only queftion then 
is, Whether he is protedled under the z€t of the 13 Geo. 2.? I 
think not. That ^6t was pafled for the encouragement of land* 
men, perfons not before ufed to a fea life, to follow the fea ; for 
which purpofe it gives them a protection from being imprefled for 
a certain period. But it is faid that this man did not before this 
time ufe thefea^ and therefore that he comes within the exemption, 
though liable before td be impreflied : but that conftru£lion would 
decreafe the number of mariners difpofable at the fervice of the 
ftate, indead of increafe them as the objeA of the ad purports to 
do. Befidcs, if it were neceflary, I am not fure that the moudi 
of fuch a river as the Tyne is not in a general fenfe to be called the 

1 472 ] fea. Navigable rivers below the bridges where the fea ebbs and 
flows are called ^(luaria maris (a). The rivers Severn^ Merfijt 
and Dee^ have outlets of the fame defcription. The lower part of 
the Severn, which takes the name of the Bri/hl Channel^ is no 
doubt the fea *, and the outlets of the Merfey and Dee^ which are 
called the xftuaries of thofe rivers, are fo likewifc. It is clear, 
however, that the perfons employed in this fort of navigaticm are 
not thofe. inexperienced landmen whom the legiflature, in order to 
encourage them to enter upon this mode of life, meant to proted 
for a time \ for the keelmen are for the moft part able and expert 
'navigators ; and an officer well acquainted with thofe parts, who 
joins in the affidavits, fays he (hould prefer as a feaman a pellon 
of the age of 21, bred to the keels, to one who had been two 

(«} Vide 4 Inp. 1 39. 141. a Haltf 16. 54. BaU dtjurc msrit, xi. 35. 4^ 7* 

voyages 
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voyages to the Eaft Indies. , This pcrfon it appears is of that age j 1801. 
and it is mod obvious ^hat he has bound himfelf apprentice, not for ^ 

the purpofe of learninj; his buGnefs, but in order to prote£^ him- Ex ptnc 
fclf from being imprefled. And Fthink we (hould be dealing away Sof rtv. 
the fecurity of the country if we were to hold that the proteflion 
of the a£l extended to perlons of this description binding themfelves 
apprentices* 

Grose J. The only queftion is> Whether this party is pro- 
te£led by the a& of parliament ; that is, whether before he became 
bound he could be faid not to have ufed ihefea f The anfwer in the 
affirmative to the queftion which I put during the argument, 
namely, whether this perfon before he was bound was liable to be 
imprefled, in my judgment decides the cafe; for the exprefs ob- 
jedl of the afl was to increafe the number of mariners for the fake t 473 1 
of the public fcrvice, and therefore to hold out an encouragement 
to landmen, who were not before liable to that fervice, to enter 
upon that mode of life. Whereas the conftru£tion now contended 
for would decreafe the number of difpofable mariners, by allowing 

5rote£tions to thofe who were before fubje£^ to be impreflfed. 
'hercfore, though the words ufed are very general, yet they muft 
be conftrued according ^ the obvious meaning of the legiflature, 
and according to thd ufage which has always prevailed in refpecl to 
that clafs of men who are faid to uft ihefea; in that fcnfe perfons 
not ufed to the fea are to be underftood of landmen who were not 
before liable to be imprefled. 

Lawrence J. I entertain fome doubt whether this man does 
not come within the words of exemption of the a£l, exempting 
every perfon, not having before ufed the fea^ who (hall bind him- 
felf apprentice to ferve at fea. And my doubt arifes on this, that 
there arc other defcriptions of perfons liable to be imprefled, who 
yet do not ufethefea s fuch as perfons employed on navigable rivers, 
who are defcribed in the order of council, without reference to 
their being fo employed within the flux and reflux of the fea in 
fuch rivers : of this defcription are many perfons employed in na- 
vigating upon the Thames y at various places between London and 
Oxford^ who certainly cannot be faid to have ufed the fea t and 
therefore, as the legiflature, in defcribing the perfons intended to 
be exempted, have ufed a term not co^xtenGve with the power of 
imprefling,; my doubt is, how far we are warranted in faying, that 
they only fneant by thefc words to defcribe perfons not before liable to 
be imprefled. At the fame time it muft be admitted, that the intro- [ 474 3 
duAory part of the claufe goes to (liew that this perfon is not en* 
titled to be exempted; for the exemption is faid to be given for 
tht encouragement of able bodied landmen to betake themfelves to 
the fea fervice: and the objedl of the zGt being to increafe the 
number of mariners and feamen, feems alfo to favour fuch a con- 
ftrudion as will not deprive the country of its right to avail itfelf 
of the afliftance of any defcription of perfons neceflary for its 
fafety, and who were before liable to be imprefled. But certainly 
there is a difiiculty in putting fo large a conftruAion on the ena£ling 
words of the claufe giving the exemption. 

F f a Lb 
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1 80 1. Lb Blanc J. The legiflature at the time of paflTing the ad of tht 

> 13 Geo.' 2. fecm to have had two deforiptions of perfons in contem- 

£x parte placiofi ; the One, bndmen who required in(lru£lion in the new 

S;>FTLY. |j„g Qf ijfg j„ which they were about to engage, in order to fit 

them for their employment ; the other, perfons haying fufficient 

fkill in navigation to fit them for the fea fervice, without the ne- 

ceflity of an apprenticeihip to it ; and I confider the words, ** not 

** having before ufed the fea," to have been uftd in contradiftinc* 

tion to perfons rc^quiring a certain degree of inftruAion tofit them for 

the fea fcrvicc. This patty therefore, from his former mode of 

life, not being within the latter dcfcription at the tin>e of the 

binding, I do not confider as coming within the prote£lion of 

the a£t. 

Rale difcharged. 



C475] 
^^^^ Vandyck and. Others againft Whitmore. 

It is legal to ^HIS was an a£lion upon two policies of infurance, both dated 
Se^ubieai ^7'^ March 1798, upon a voyage at and from London to R^^ 

of an ene. Urdam OX Amflerdam^ with or without clearances, to or from a 
my'acoan- neutral port; the one being upon 137 boxes of fu^ar on board of 
k7ng'« ill.* * '^'P called the Jonge Hendrick Vleriandy and on 42 boxes of fugar 
eence. But t)n board of another fhip called the Juffrov) Lydia ; the other on 
if it be pro- goods on board the faid (hip Juffrov) Lydia f declared to be 11 calks 
iil:cnce°th« °^ ^^i^^f valued at 330/. a quantity of coffee valued at 3735/. and 
tht party OH 30 cafks of tobacco, valued at 1380/. .The defendant fubfcribed 
?^^"? "»J<*"/each of thefe policies for 300/. at a premium of fix'guineas per 
bond for the ^^"^' '^^^ declaration contained counts upon each policy for a total 
dueexporta. lofs by capture, and a count for money had and received. The 
lion to the defendant pleaded non affumpfit, and paid 23/. I2x. 6d, into court 
P .i;"o7o e ^P^^ *^^ count for money had and received. At the trial before 
goods in- Lord Kenyoti C. J., at the fittings at Guildhall after laft Micbaelmas 
tended tD be jerm, thc jury foun(J a verdi£l for the plaintiffs for 346/. 17/. 6rf. 
fuch'coun- fubjecl to the opinion of this Court on the following cafe. The 
try,andtbey (hips VUrland and Lydia were PruJJlan (hips. On the 20th of De* 
**!h*^7"h ^^^^^ I797»^he Lydia being then bound upon a voyage to Calais^ 
b<Ind"being ^Vid the plaiptiffs intending to fhip goods on board her for that port, 
gtreii, fuch obtained for ihat purpofe an order of council. This order was 
"i'l^eTa?^" da^cd 20t\i Det^ember 1797, and reciting a petition of the plaintiffs 
and the ' to estport from London to Calais loo hogfheacts of (obacco, &c. in 
owners can- the FruJJian (hip Juffrow Lydia^ granted pcrmifEon to fend fupply 
notrccovfr [^^gj ^^j dcHver the fame in the faid veffeL being neutral, from i^/i- 
to proteft don to Calais or elfewhere^ as circumitances might require, for thc 
the goods, ufc of any perfons for whom the fame were prohibited by thc ftar. 

to« ^rt^* 34 ^^^' 3" ^* 9" ^^ ^^ '^"^ without fuch licence. With a provifo, 
and deliver that nothing therein contained (hould extend to affefl the provi- 
goods to an [^ons in any a£i of parliament, except the faid adl ^ or to licence 

countrv be granted for a limited time, it it not fufficieot thai the gpo4i were /&/>^ci/ before the expiratica 
•i' the tiite, the ihip not faJllDg till afcnwardf , «, 

any 
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any aft to be done further or otherwife than by the faid aft the 1801. 
king was authorized to licence. Provided alfo, that if anyquedion , 

ihould arife whether any thing done was authorized by that order, Vahdycc 
proof that fuch thing was done under the circumftances, and ac- ^^'"^ 
cording to the terms and conditions therein exprefled, fliould be moh'*." 
on the perfons claiming the benefit thereof. Provided alfo, that 
the faid licence (hould remain in force for two months from the date^ 
and no longer^ The plaintiflFsi in coofequence of this licence, 
(hipped 30 hogflieads of tobacco on board the lad mentioned (hip, 
which~ formed part of the goods infured by one of the polici<rs in 
queftion; and on the 23d oi December 1797 entered the fimc at 
the cuftom-houfe for Calais: ani upon fuch entry the (hipping 
clerk of the plaintlffis made the following oath : " Edtuard Ray^ for ' 
** VaHdyck and Gevers^ maketh oath that the goods mentioned in 
^* this certificate are now to be exported to Calais on their 
" own account. £. Ray.** The plaintiffs at the fame time en-* 
tered into a bond according to' the provifions of the flat. 29 Geo. 3. 
r. 68. in the penal fum of 1520/. conditioned to land the tobacco 
at Calais^ &c. The remainder of the goods infured by the policies 
in queftion were afterwards (hipped by the plaintifiis for Rotterdam^ 
under an order of council of loth January 1798 (after mentioned). 
On the 7th of April 1798 the captain of the Juffroiu Lydia cleared [ 477 ] 
out his flitp at th« cuftom-houfe in London tox Calais^ Rotterdam^ 
and Emden^ having made oath to the truth of the clearance in the 
ufual form ; and on the 14th of the fame month failed from London 
direft for Rotterdam. The Juffrow Lydia j when (he fo failed from 
London^ had on board the faid 42 boxes and 11 calks of fugar, the faid 
quantities of coffee, and the faid 30 cafks or hogfheads of tobacco ; 
and the Vlerland the 137 boxes of fugar; all on account of the - 
piaintiSs. The Vlerland arrived fafc at Rotterdam; but the Lydia 
with the fugar, coffee, and tobacco on board, having arrived ofF, 
the mbuth of the Maefe^ and having come to an anchor there, was 
captured by a French privateer and carried into Ojlend; whereby the 
42 boxes of fugar^infured by the firft mentioned policy, and the 
II cafks of fugar, vali^d at 330/. the coffee, valued at 3735/m and 
the 30 hog(heads of tobatco, valed at 1380/., infured by the other 
policy, wcie refpeftively wholly loft to the plaintiffs. By an order 
of council, dated 3d September 1796, reciting that an aft paflTed in 
the 33 Geo. 3. {c. 27.) intituled " An aft more efFeftually to pre- 
•* vent during the prefent war between G. B. and France all traiter- 
** Otttcorrefpondence with the enemy," &c. And another aft pafTed 
in the 34 Geo. 3. (r. 9.) intituled " An aft for preventing money or 
** effefts in the hands of his majefty's fubjefts, belonging to or dif« 
*^ pofable by perfons refident in France^ being applied to the ufe o^ 
** the perfons exercifing the powers of government in France^ and 
*' for preiierving the property thereof for the benefit of the indivi- 
*' dual owners thereof," And that another aft paffed in the 
34 C^^ 3. (a 79.) intituled "An aft for more effeftually pre- 
** ferving money and effefts in the hands of his majefly's fubjeftsj^ [ 478 J 
^ belonging to or difpofable by perfons refident in France for the 
^ benefit of the individual owners thereof.'' And that it was ex- 

r f 3 pedicnt 
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180 1, pedient that fuch licence and authority (hould be granted as wai 
thereinafter granted ; his majefty, &c. granted licence, according 



Vj*N»Yrr to the authority given by the faid a£ls, to all perfons refiding in 
\Vh""^. ^' ^' cither on the account of credit of themfclvcs, or of any other 
Mo»K. perfon whomfoever, or wherefoever refident and being, to fell, fup- 
ply, deliver, or fend for fuch purpofe, &c. or to aid or affift in fo 
felling, fupplying delivering, or fending, &c. any goods or tfFeds 
mentioned in^ the faid a£l8 (or any other goods or effects except 
fuch as are thereinafter mentioned) to or for the ufe of any p^rfoni 
refiding in the territories of the United Provinces, or in the Aufirian 
Netherlands^ or in any part of Italy^ or for the puf pole of being fcnt 
into any part or place within the fame rcfpeflively. Provided^ that 
all fuch goods, &c. be exported from this kingdom in ihips and 
vcflels belonging to perfons of fome ftate or country in amity with 
his majefty ; and that fuch exportation be made under the ufmd 
conditions and regulations; and that fuch fecurity be given hy bondy 
in fuch penalty, by fuch perfons, and in fuch manner, as (hail be 
direded by the commiflloners of his niajf (ly's cuftoms, that the 
faid goods, &c. (hall be exported to the places propofed and to none 
other, and that a certiJicMte fliall be produced withitr fix mondu 
from the date of the bond, under the hand of the Britifb confol or 
vice-conful (or two Britijb merchants, &c.) refiding at the place at 
which fuch goods, &c. (hall be landed \ teftifying that the faid goods 
have been all duly landed at that place. Provided ilfo, that no* 
C47yl ^thing therein contained (hould be condrued to* licence the cxporta* 
tion, &c. of any arms, or naval or military (lores, &c. or any ar- 
ticles which are efpecially prohibited by any a£l of parliameot, 
other than the aGs before mentioned to be exported, &c. or 
in any manner to afFe£l the provifions of any other a£l of parlia- 
ment ; or to licence or authorize the feveral aQs, matters, and 
things afoiefaid, further or otherwife than as the fame might be 
afFe^ed by the feveral before mentioned aQs of parliament. Pro- 
vided alfo, that every perfon who (hould take the benefit of thac 
licence, (hould take it upon conditiou, that if any quellion (hoold 
arife, whether the thing done were authorised by the Hcence 
thereby given ; the proof that fuch thing was done under the dr^ 
cumitances, and according to the terms and conditions of that or- 
der, (hould lie on the perfons claiming the benefit thereof. And 
that licence was directed to remain in force until the 25th of Dt^ 
cemher then next enfuing, ^c. The above order of council was by 
feveril other orders, particularly by one of the loth of y<«««My 
1798, further continued to the ajth oi June 1798, which was fub- 
(cquent to the lofs in quedion. The queftion for the opinion of 
the Court was, Whether the plaintiffs were entitled to recover. 

This cafe was firft argued in Michaelmas term laft by Giles (of 
the piaintiffs, and Carr for tlie defendant, and again in I£tarj term 
by Giil^s for the plaintiffs, and Rous for the defendant* 

The objedliqns made on the part of the defendant were, firftt 

^which went to the whole caufe of a£lion,) that the fliipnientof 

the goods fox Rotterdam was illegal at, common law, as being 9' 

1 480 ] trading; with m enemyi and confequentl^ could not be prot^€4 

4 ^ 
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hj an infurance ; accordinf^ to Potts v. Bell {a)y7ind the cafe of the i8oi« 
fliip Hoop {i) ; which latter cafe alfo (hews, that the circumftance 



of the goods being (hipped on board a neutral vcfTel makes no dif- Vamdyck 
fcrence ; and that fuch trading was not legalized by the order of ^""S/* 
the king in council of the 3d of September 1796, continued by that moesJ 
of the loth of January 1798. The original order refers to three 
recent ads of parliamenti the 33 6/0. 3* ^* 27. » 346^0. 3. r. 9., 
and 34 Geo. 3. r. 79., the operation of which it fufpends in favour 
of the platntiflFs. The only efFe£t of it, therefore, was to licence 
the trading fo far as it had been fpecially prohibited under certain 
penalties by thofe particular (latutes, leaving the queftion as it was 
at common law, or regulated by any pther (latutes : and indeed 
the order itfelf fpecially provides, that it (hall not affed the pro- 
yiCons of any other than tho(e ads of parliament. But fuppofing 
the licence to operate alfo upon the common law, it was cfone 
away by the fubfequent ftat. of* the 38Gr(?. 3. r. 28. by which the 
prohibitions of the former a£ls againil fuch trading were extended 
to the United Provinces, and all intercourfe with them was exprefsly 
prohibited. 7 hat z£t took effe£t on the 12th of ^pril 1 798, after 
whichy namely, on the 14th, the (hip failed from London for Rot^ 
terdam. And though there is a faving claufe (f, 5.) as to ads 
which Jball be done under the king's licence ; yet the operation of 
it is profpedive as to licences afterwards to be granted, and cannot 
warrant a licence granted before, which had not been carried into 
execution ; in the fame manner as a (imilar claufe in the former 
ads had nece(rarily only a profpedive operation. At all events, [481 ^ 
however, if the former licence continued in force fubfequent to the 
laft mentioned ad, the plaintiffs cannot avail themfelves of it 
without (hewing that they have complied with all the terms and 
conditions of it. This is not only required by the licence itfelf^ 
but enforped by the ftat. 34 Geo. 3. c. 79./ 30. Now the order of 
council ftipulates that the goods (ball be exported under the ufual 
conditions and regulations ; one of which is (as required by the iiar* 
13 & 14 Car. 2. c. 1 i.yi 3.) that the goods (hail be entered for the 
real place of deftination : but that has not been complied with 
here. Such a regulation is peculiarly nece(rary to be obferved, be- 
oaufe it furni(hes the means of providing for the obfervance of an- 
other condition mentioned in the order of council, namely, that the 
ihippers (hall give bond to export the goods to the place propofed^ 
and to none other ; a compliance with which is required to be 
proved by a certain certiticate from fuch place. But no fuch 
bond was given in this inftance, the proof of which lay upon the 
plaintiffs; and without it the goods were liable to feizure and 
conBfcation. If, then, the (hippers of goods do or omit an ad 
which would give rife to a righiiul detention or confifcation, they 
cannot- recover upon a policy of infurance to proted the property 
fo illegally exported. Secondly, (which relates only to the tobac- 
co,) the ftat. 29 Geo. 7. c. 68. for raifing a duty on tobacco, and 
preventing evaftons of^^it, in addition to the requifition of the ftat« 

{fy % Ttrm Rep, 549* {h) M, Adm, 196. 

; • Ff 4 13 «c 
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i8oT. 13 & J4 Car. 2. abovementioncd, requires (7140.) that % bond 
(hall be given by the (htpper for the a£lual exportatioB of the ar* 



Vaydtck ttcle to the place fpecified in the bond ; ^< and that fuch -tobacco 
^amft (c (hall not be exported to any other place or country whtterer," 
Jomr'. ^^' ^^^f" 49* provides ♦ a particular method for the dtfcharge of 

# [ 482 ] bonds fo taken, by a certain certificare of the compliance with that 
requifition. By the firft mentioned daufe the legiflature meant to 
interdi£l the exportation altogether unlefs fuch condition wcfe 
complied with^ and not merely to fandion it upon terms. Here 
then the (hipment was declared to be for CalaUf and a bond given 
accordingly; notwithftanding which the (hip afterwards cleared 
out and failed for Rotterdam. But if this were permitted all the 
precautions in the 2Q, would be liable to be defeated ; becaufe it 
could not be known whether the conditions of the bond had been 
complied with, or whether the goods had not been rekuded again 
in England with a view to defraud the revenue. The documeats 
therefore obtained were falfe, which are worfe than none. And 
it was fettled in Farmer v. Legg (a), that if a (hip be not properly 
documented the owner cannot recover upon an infurance againft 
the lofs of it. It 16 true that this is a mere revenrue law ; and it 
has been faid (b) that we are not bound to regard the revenue 
laws of another (late : but that implies that we are bound to regard 
t>ur own, and an a£l done in contravention of them is illegaly 
and has been holden to avoid an infurance ; Johnfon v. Suttcn {c\ 
and Dalmada v. Mstteux {d)\ and is caufe of feizure, 2 R»U. 
Rep* 79. No advantage can be taken of the licence to fliip to 
Calais or elfewhere^ becaufe that had expired in point of time long 
before the (hip cleared out. 

For the plaintiffs it was anfwered, as to the general queftion, 
that it GCuld not be doubted but that the king's licence extended to 
[ 483 3 legalize the trading as well at common law as under the recited 
a^s. The king had power at common law to legalize fuch a tradt] 
and thofe aAs continue to him the fame power notwithftanding 
their prohibitory provifions : the licence therefore operated under 
the a£ts with a fpecial reference to each of them in the nature of 
a ftalute non ob(lante, and it was alfo valid as at common 4aw 
without any fpecial reference, by licen(ing the trade itfelf. The 
ftatute 38 Geo. 3. c. 28. does not vary the queftion, for the 5th 
feflion faves the king's prerogative in this refpcA in the fame ge- 
neral terms that the former ads had done. The only objedion 
then iS) that a mere cuftom-houfe regulation has not been com- 
plied with, namely, the giving the bond for the exportation of the 
goods to the place propofed. The omilBon of that might perhaps 
have been ground of detention till it were complied with, and a 

, good caufe. of refu(]ng a clearance; but the confequence cannot 

be carried further, fo as to make;, the infurance illegal. There is 
a great difference between performing an illegal voyage, and per- 
forming a legal voyage irregularly. In Planchi ▼. Flti€lir[t)% 

(#) 7 Term R-f>. iS6. {h) Planch/ w, Fhtchir^ Doug, 150, 

(0 3b. 154. {d) Park^t li^iir. t66, ift-edit, -, . 

(*; PUr.ihiX. FUtcbf^^ Divg. 250, 

even 
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even the circuinftaDce of clearing out for another potft than (hat |9of. 
to which the (hip was really bound was holden not to make the 



half 



▼oyage illegal or vacate the infurance. It is often done in tune of v^ndtcc 
war to deceive the enemy ^s cruifers* And it .is no anfwer to fay *f;ainf 
that the rule there laid down only applies to attempts to evade ^"■'i'- 
foreign revenue laws; for thjirfe, ashere, the clearance was from ''^"^* 
the port of London for/ a foreign port. Befides, another obje^ 
there was to evade the light-houfe duties ; yet Lord Mansfield laid 
that the fliip was not liable to confifcation, nor the infurance v<»d 
on that account. The infurance is only void where the trade itfelf [ 484 ] 
is made illegal, or the riik is increafed for want of certain fliip's 
Tidcuments. In Farmer v. Legg {a\ the queftitn was. Whether 
the captain of the (hip were properly qualified under the zQt of the 
31 Gio. 3. c. 54* requiring him to have previoully ferved a certain 
time in the African trade ; and he was fubjeded to a penalty in 
cafe he was not fo qualified : but the Court did not bold the in- 
furance void for the wantof the certificate of fuch qualification^ but 
on the ground of a breach of implied warranty by the owner, in 
not having employed a commander of fuch competent {kill and ex- 
perience as the Icgiflature had deemed neceflary in that trade. la 
ohnfon v. button (() the trading itfelf was made illegal, and as to 
the cargo there was no licence. The cafe of Dalmada v. 
MofiiuM (c) turned on a breach of embargo, which is a temporary 
prohibition of the voyage itfelf, and fubjedied the (lup^ to confif- 
cation. In this cafe the trade itfelf was legalized by the licence, 
and the want of a mere cuftom-houfe document, which is not one 
of the (hip's papers, but depofited with the cuftom-houfe officer^ 
cannot vary the quedion between the aOurer and aflured. The 
only ctk(k of it was that till the bond was entered into the cuftom- 
houfe officers might have refufed to let the (hip clear out ; but that 
being waved on the part of the Crown, no objection can now be 
made by the defendant, and the Court will prefume that every 
thing was regularly done to obtain fuch clearance. Secondly, with 
rt^ard to the tobacco, that was alfo prote^ed by a particular 
licence. It is fufficient that it was (hipped within the time limited 
by the licence, though the (hip did not clear out nor fail till after- 
wards. In this cafe the bond required was given to export the r 485 "} 
tobacco to Calais^ and the licence was to go to Cn/ais or ejfewiere^ 
It was not neeeffary for the (hip to proceed 6ixc£t for Calais^ but 
(he niigh\ have proceeded there after having touched at Rotterdam. 
Between the time of giving the bond and the actual failing of the 
vefid circumitances might intervene to prevent the dire£l voyage 
from being purfucd. But fuppofing the intention of going tp 
Calais was altogether dropped, the only effcft is that the bond 
would be forfeited ; but no forfeiture of the goods would be 
thereby incurred. Much of the general reafoning before urged as 
to the diftin£lion between cuflom-houfe and (hip documents applies 
alfo to the tobacco a£l. And it is alfo a circumftance of great 
weight in this cafe that no fraud was intended/ which might other* 

(«) ^^tm Rtp. M. {h) Doug. 254, {<) Park^ hj. 266. 

Wife 
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i8oi* wife have Ttdated the whole tranfafliony and perhaps made the 

■ ^» trading itfelf iliegalf as done in contravention of the law and the 

VANnycK orders of council. But here the true deftination of the (hip was 

igainfi difclofed. and the cuftom-houfe clearance obtained with full know- 

fcois. Ic^ec hy the officers of all the circumftances. 

The Court took time to confider the cafe \ and on the la(Lday 
of the term 

Lord Kenton C. J. delivered their unanimous opinion (hortly 
to this eflFe£b. After dating the fafls of the cafe ; The plaintiffs 
obtained the order of council of the 30th of December 1797 for the 
purpofe of (hipping the tobacco and other goods therein mentioned 
for Calais. But that licence will not zStd the decifion in this 
cafe ; becaufe it was confined to the fending, fupplying, and deli- 
r4863 vering in the Lydia the goods fpccified within two months (that is 

from the 20th of December 1797)1 ^^^ ^^^ ^^P ^^^ °^^ '^^^ ^'^^ ^^ 
7th of jipril 1798. Therefore, whatever might have been the in- 
tention of proceeding to Calais after going to Rotterdam^ the licence 
having expired before the vr>yage commenced^ the exportation of 
the goods could not be protefled by it. In this view of the cafe 
it becomes unnecefTary for us to give any opinion upon the opera- 
tion of the tobacco a£b. The queftion is then narrowed to the 
coaftrudion of the order of council of the 3d of September l^^6^ 
continued beyond the period in queftion by the order pf the loth 
of January 1798. But (irft I would obfeive that it is fettled, and 
not to be doubted, that trading with an enemy's countrv is illegal, 
and that no voyage of that kind can be infured, unlets legalized 
by the licence of the king. But though the king may at common 
* law licenfc fuch a trading generally, yet he may alfo qualify his 
licence, in which cafe the pany feeking, to prote£t himfelf under 
fuch licence muft conform to the requifitions of it. Now the order 
of council of the 3d oi September licenfing the trading to the United 
Provinces is on this exprefs condition, that bond be given in fuch 
penalty by fuch perfons, and in fuch manner, as the commiffioners 
of the cuftoms (hall diredi, that the goods (hall be exported to the 
places propofed and to no other ; and that a certificate (hall be 
produced within fix months from the Britijh conful or other pcrfon 
there defcribed that the goods have been landed ; which condition 
has not been complied with, as it is not found in the cafe that any 
fuch bond was given. The plaintiflFs therefore cannot proteft 
C487 ] themfelves by that licence, and confequently the voyage was illegal, 
and cannot be infured. 

Poftea to the Defendant {0). 

{a) A fitnilar dcterminatton was made in the cafe of VankartAah v. HaJAtJ, Af- 31^' 3* 
S* R, One of the queftioiu there turo?d en the ftat. i6 Geo. 3. c, 5. which prohibited io- 
tercourfa with the Amtricati Provinces then in rebellion ; in which there wat a clittfe ca- 
ablinjf the Bfjti/b commtnden on chat ftation to grant licences to carry provifions &c. ta 
places occupied by the Sritt/b And in an a£lion againft the underwriter an a policy 9a 
goods to one of the prohibited places within the a^, the plain- iff relr'd on a licence g'«vea ij 
one of our cofflosanders; but as that licence did not follow the requifitions o( the wSt, ia oot 
fiacing the quantity of proviBonS, dec. the Court, upon a motion for a new trial, ndd ^t 
the licence was void, and confcquentl] the voyage b:ing illegal was oot the fubjt^ 0/ iB« 
(unace i and finally a nonfiUc was eateredi 
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The Bilhop of London againji Ffytche in Error {a). 

{BR. Mich. 23 Gio.'i.) 

'T'HIS was a writ of error from the court of Common Picas in Heiat>r 
-* an a£lton of quare impedit} in which the defendant in error ^ R- «fc«t 
[488] by his declaration ftated, that one Thomas F/ytche deceafed was of'th^^^i*^ 
feifed ^f the advowfon of the church of Woodham Walter in Effix cefemaynoc 
in jjTofs by itfclf,,as of fee and right, and being fo feifed, on the refufeioad* 
a4th o^ April 1769 prcfented to thefaid church, then being vacant, "'1*^/^1^ 
Foote Gower^ C lerk, who on that prefentation was admitted, in- to which iie 
diluted, and induftcd into the fame ; and that the faid T. Ffytche^ *?' P^'^^^' 
on the loth oi Februarn 1777, died feifed in his faid eflate in the hehldgltai 
faid advowfon, upon whofe death it defcended to Elizabeth Fyftche^ a gmerai 
then and dill the wife of the defendant in error, and daughter and ^"** '<> «" 
only child of William Ffytche deceafed, the brother of the faid ^^^i^ 
y. Ffytche^ as niece and heir at law of the faid T. Ffytche t whereby of hit pf 
the defendant in error and Elizabeth his wife, in her right, became ^: ^ 
feifed of the advowfon of the faid church in grofs ; and being fo mem wa« 
feifed, on the 26th of May 1780 the faid church became vacant reverfedm 
by the death of the faid F. Cower, and is yet vacant ; by reafon ^®"*- ^""^ 
whereof it belongs to the defendant in error, in right of his wife^ 
to prcfent a fit perfon to the faid church ; yet the phintiff in error^ 
the bifhop of London hinders him from prefenting, &c. to his da* 
mage, &c. To this declaration the bi(hop pleaded, id, That the 
faid church of W. W. is within his diocefe of LoMon, and a bene- 
fice with cure of fouls ; and that the faid church having fo become 
vacant by the death of F. G. as aforefaid, after^^irards, and whillt 
tfie fame continued vacanci and before the making of the prefen- 
tation after mentioned, to wit, on, &c. at, &c« it was corruptly, C 4^9 1 
^Smoniacally, and unlawfully, and againft the form of the ftatute 
agreed between the defendant in error and one John Eyre, that he . 
the defendant in error fliould prefent the faid J. E. his clerk, &c. • 
and that the faid J. E. ihould in conGderation thereof, give his 
bond to the defendant in error in the penal fum of 3000/ , con« 
ditioned at any time then after his admiffion, &c. upon the requeft 
of the faid defendant, his heirs, &c. abfolutely to refign the faid 
reAory, &c. fo that the fame might thereby become vacant, and 

(«) Thb beiqg a cafe of great importaocc, aod to which frequent reference is made* 
and the grounds of the deciBon having been adverted to in the cafe of Legk v Letmst de- 
termined in the courfe of this term \ 1 thought that the following note of it, which has 
^eea aoA obligingly comiDooicated to me, would not be unacceptable to the profeflioo j 
as I am not awarp that there it any note in print of what paded in this Court. The va.tie 
of the original has been increafed by having been compared with, and fome additions made 
Jo it, from the MS. of the late Mr. Tuftice Builerf with which 1 have been aifo favoured. 
The bttet MS. includes all the fublequent proceedings in ^e Houfe of Lords, and waa in- 
feaded to have be^ added in this place s but upon comparing it with Mr. CMtm/ighjm'M 
report of the fame cafe (in the Houfe of Lords) in his £«w cf Sumny \ I found that report 
lb hiil and accurate in general, that it was altogether unneceffary ibr the fake of a few 
iiteratioos, moAly verbal oo^| to give • very long rcvatt of a cafe of which the profedloii 
VUllmd; io f o^QUi 
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i8oi« the defendant in error, his heirs, &g» be at liberty to prcfent anevr 
- thereto. That the defendant in error afterwardSi in purfuaoce of 



Tbt Biihop the faid agreement) corruptly, fimoniacally, and unlawfuUyi and 
^^ ^ni^"" againft the ftatate, &c. prcfentcd the faid*^. E. his clerk to the 

pp?TCHE f^i<l bifbop to be admitted, &c. and the faid J. Eyre did alfo, in 

JnError^ purfuancc of that agreement, afterwards corruptly, Gmoniacally, 
and unlawfully, and againft the ftatute, &c. give fuct\ bond as 
aforefaid, which the defendant in error corruptly, .fimoniacally, 
unlawfully, and againft the ftatate, &c. accepted from the faid 
J.E.\ by means of which faid premifes, and by force of the 
I ftatute, the faid prefentation of the faid J. E. by the defendant 
fo made as aforefaid becanne void in law ; and the plaintiff in error 
by reafon thereof did not, ^or could, admit, &c. the faid Jobn 
Eyre into the faid church by virtue of that prefentation. Secondly, 
he pleads tha^ the faid church is a benefice with cure of fouls ; 
and the fame having fo become vacant by the death of F. G. as 
aforefaid, afterwatds, and whilft the fame was fo vacant, to wit, 
on, &c. it was, for the purpofe of invefting the defendant in error 

C45K> ] ^^^'^ ^" undue influence, power, and contrpl with the faid J'E* 
as re^or of the faid re£lory, &c. in cafe he fhould, upon fuch 
prefentation as after mentioned, be admitted, &c. agreed between 
the defendant in error and the faid J. £., that he the defendant 
fliould, prefent the faid J. E. his clerk to that church being, fo 
vacant as aforefaid, and that the faid J. E. (hould, in confidcration 
pi fuch prefentation, give fuch bond conditioned as aforefaid 
(in the manner before ftated). That the defendant in error after- 
wards, in purfuancc of that agreement, prefented the faid J* E. 
his clerk to the faid biihop to be admitted, &c. and the faid J.E* 
afterwards gave fuch bond, &c. with fuch condition, &c. which 
the defendant in error accepted from the faid J. E. That upon 
fuch prefentation of the faid J. E. to him the plaintiff in error 
for the purpofe aforefaid made, the plaintiff as ordinary of the 
faid church, duly inquired concerning the fitnefs of the faid J* £• 
to be by him admitted, &c. and difcovered that the faid J*E* 
had given fuch bond, &c. with fuch condition, &c. and that by 
means thereof the defendant in error would have ac<|uired and 
bad an undue influence, power, and control over the faid J.E^ 
as recior, &c. if the plaintiff in error had upon fuch prefentation 
admitted, &c. the faid John Eyre, &c. by reafon of which pre* 
mifes the faid J. E. became and was an unfit perfpn to be by the 
plaintiff in error admitted, &c. by virtue of that prefen^tioD. 
Wherefore the faid bifhop, as ordinary, &c. refufed to admit, &c. 
the faid J. E. into the faid church fo b::ing vacant as aforefaid. 
' To the fitft plea the defendant in error demurred generally; and 
alfo demurred to th^ fecond plea, and affigned for caufes of de« 
muirer to that plea, that there is no fpecification of the undue 

r ^gi ] influence or power or control mentioned in that plea, with which 
the defendant in error was purpofed to be invefted over the faid 
John Eyre as re£tor of the faid re&ory, to which the faid defendant 
in error could give any anfwer, or npon^vriuch a proper iffue could 

be joined to be tried by a jury. And alfo that it is not in that 

plea 
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flea alleged, how and in what manner the fatd John Eyre was or i8oi« 
did become a perfon unfit to be admitted, indiiuted, and indu£ted 



HK 



into the faid re£lory and parifli church, fo that any ifTue could be The Bi&op 
taken upon fuch allegation of his unfitnefs. The biftiop joined in ^ ^^^ 
demurrer. In Hilary term 1782 the court of Common Pleas gave p /ytch 
judgment for the defendant in error upon both pleas. Upon this lo Enoiu 
judgment the bi(hop brought a writ of error In the court of King's 
Bench, and affigned the comn[\pn errors. In Michaelmas term 
1782 the cafe was argued by ^dam for the piaintiff in error, and 
by Lee for the defendant. 

For the plaintiff in error it was contended, that there was a dif* 
tin£lion between this cafe and thofe which had been before the 
court on queftions of fimony ; as thofe Fere between the obligor 
and obligee ; but here the queftion was. Whether the bi(bop were 
bound to admit upon fuch a prefentation ? Lyndw. 107. 281* 
proves chat fuch bonds are unlawful. PafcaJl v. Clark^ N$y. 22* 
They might be made the price of the living by the parfon's refufing 
to refign ; whixdi was Gmony. That for compelling reCdence and 
other good purpofes the law had provided fuitable remedies : this 
there£ore muft be meant for bad purpofes. Swaine v. Carter^ 
Comb. 394* Grabrm v. Grahme, i Fern. 131. That fuch a bond 
deftroyed the canonical obedience of the clerL That it turned aa 
office jfor life into an office at will, which could not be done. 
4 Li/f^ 75. 87. 146. 3 Burn Ecc. i. 299. &c. 4 Com, Dig. tit. [ 492 3 
Officer^ 239. That fuch bonds would be bad if taken from other 
officers who had life eftates, fiich as judges, mailers in Chancery^ 
&c. That this was fimony by the canon law, which the court 
were bound to take notice of in this cafe without pleading it, it havr 
tog been adopted widi regard to inftitution by the ftatuteof ^/icyf 
iUert, r. 13. 

For the defendant in error, the cafe oiHeJieth v. Grmy (/i), which 
was in this court in 17;$* was relied on, as being in point : and 
that the only thing the defendant's counfel there attempted to (hew 
was, ^lat as the defendant could not refign for want of the biQiop's 
acceptance, the penalty was not forfeited ; but the Court held 
otherwifc. That in PeeU v. Earl of Carlifle, i Stra. 227. the point 
was bolden too clear for argument, that fuch bonds were valid (^)^ 
That if the bond were void, there was no reafon for the bifbop 
not admitting ; but if it were not void, his plea was, that '< be* 
" caufe the clerk had entered into a legal bond he would not admit 
*^ him :'' and therefore there was nothing in the diftindion atr 
tempted between this cafe and that of the obligee. That the fecond 
plea was bad, as no iflue could he taken on undue influence, as 
lUeged in the plea^ 

Lord Mansfield C. J. The general queftion before the Court 
upon thefe pleadings is the validity of fuch a bond : for as to the 
allegation, that it tended to procure an undue influence, it is cer- 
^aly too general : the undue influence ought to h»ve been fpe- £ 493 ] 

(i») //. 18 Ge^ X, 3 Burn*t Ecc. L. 331. tit Simony. 

(M Vide Jok/fi Y. Lmwhih€, Cro* Jst, 248. fiatvigtsii r, £FW, Pi Cor. I?0. Bslir 
^'f^f'Jfii, 1 Keh, 4.4^. 

Q cified. 
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i8oi» dfied. I think it right to declare my afleot to the opiniim gifdl 
by the court of Common Plea8» of \vhich I have feen a very faU 



Tke Biikop note, namely, that if any undue motive appeared in giving the 
^^r^*** bond, it would avoid it at taw, as well as lay a foundation 'io a 
FrTTciiB court of equity for an injun£lion. And I (hould alfo be o[Hnioii| 
l»£sroff. that if after the execution of the bond an undue ufe were attempted 
to be made of it ; fuch as a demand of money, a claim of dthe, 
or for any other illegal purpofe, the ufe actually made of it (hoold 
be conGdered as a&ual evidence of the purpofe for which it was 
given, and might be made ufe of in any court of law upon plea* 
Another circumftance mentioned in the argument is out of the 
cafe, which is, that it is fimony by the canon law ; for if the caaon 
law had been pleaded ever fo particularly, it would not have varied 
the cafe ; for the canon law is more general than the ftatote. It then 
comes to this naked queftion. Is fuch a bond good fince the ftatote 
31 Eliz* c. 6* by the law of England i or is it an innocent bond oa 
the face of it ? As to that point, in the time of Eliz. and in die 
time of Jac. \. fuch a bond was holden to be legal, and fo folly 
eftablifhed, that in 1698 Bi(hop StUltngJUet wrott^ a mod elaborate 
difcourfe againft the decifions of the courts of common law, taking 
it to be fully eftablifiied, but yet erroneouily fo. But notwitb* 
ftanding the great abilities of that prelate, (and if the matter were 
entire there is great ingenuity in that difcourfe,) all' the courts of 
Wi/hninfter Halt have uniformly holden it to be a lawful bond \ 
and to fuch a degree, that in fome of the laft cafes the Coort 
would not fuffer the point to be argued* I (hould have been very 
forry to have followed that example in this cafe ; becaufe it wooU 
C494I have deprived us of the pleafure of hearing both the gentlemen; 
but after having heard them, I think it b not permitted to us to 
go into the queftion x and if all the authorities be wrong I am 
bound : I do not think it decent to go into them. And therefore 
upon the current of authorities, which have cxprefsly decided the 
* point, I think it too dear to be argued. 

WiLLBs J. concurred. , 

AsHHURST J. I am of the fame opinion. The whde tenor 
of the cafes is fo ftrong, that the queftion is eftablilhed beyond 
controverfy. I think the diflFerent form in which this cafe comes 
' makes no difference ; for what is the reafon affigned by the biibop 
for refufing to receive the prefentation ? It is no more than this, 
becaufe the clerk has given a bond, which the courts of law hare 
holden to be legal. 

Duller J. Nothing but the number of pofitive authorities 
would induce me to concur in the opinion of the Court. I cannot 
help thinking there was a great deal of good ftnfe in the opinioa 
of Mr. Juftice Powell (a), and 1 think with him, that if the judges 
in ancient rimes had feen the inconveniences that have fince enfued 
from the ufe of thefe bonds, they would not have pronounced opoo 
them as they did. The argument would afford a great deal of 
difcullion* The requeft may be for a lawful purpofe^ therefore 

(«) Tbii referred to t MS. aote of that J«dj<*t opbiout 

' (be 
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the condition (hall be good. If fo, why not ftate what that pur* l8oi. 
pofe is ? The argument feems to me equally ftrong, (and that 



part of Stilling flee fs hpok * does not admit of an anfwer), that it may The Biffiop 
be ufed for a bad purpofe ; why not therefore bad? But upon ^^'!jl***' 
the principles of pleading it feems a great ftretch to fay that it ftytcrb 
(hall be taken to be confined to lawful purpofes only : for the bond in Error. 
is to reGgn on requeft, that is, on all requefts. If then the bond be C 495 3 
torefign on all requefts, can any thing be introduced on the record 
different from the condition ? This is the way in which I (hould 
have reafoned : But fo ftrong and fo uniform a train of decifions 
leave no room for the Court to exercife their judgment on the 
reafons on which they were founded. For arguments founded on 
a poflibility of abufe or inconvenience are not to be adopted in 
contradidion to what has been eftablifhed as law for a century 
and a half paft by fuch a variety of determinations. The rule 
flare decifis is one of the moft facred in the law ; but if not adhered 
to in fuch a cafe as this, it would be very difficult to fay that it 
ought to weigh in any. If the law be thought to be improper or 
inconvenient, application to corre£l it muft be made elfewhere, 
and not to thofe who are bound by the repeated and folemn judg- 
ments of their predeceflbrs (a). As to the laft plea, a reafon has 
been given at the bar, which is decifive againft it : it was'^faid that 
undue influence could not be defined : if it cannot be defined, it [ 496 3 
cannot be tried : it is only a confequence, and therefore cannot be 
traverfed. Then it brings the cafe back to the firft plea. 

Lord Mansfield added, 1 forgot to make one more obfervation : 
a diftin£Uon has been made where the adion is between the 
obligor and obligee, and this cafe; but there is no ground for 
the diftinflion. For in the a£lion as between obligor and obligee, 
if the bond were illegal, the obligor could not recover; for no 
man who comes on an illegal ground pan ever recover. Therefore 
it is a folemn determination that the bond b legal. 

Judgment affirmed. 

Upon this judgment a writ of error was brought in parliament : 
and after hearing counfel fully at the bar, the judgment of this 
Court was upon the motion of Lord Thurlow C. rcverfed. The 
divifion being 19 againft 18 Lords. 

(«) Mr. Juftice Bulhr delivered an opinion to the fame purpofe afterwards in the Houfe 
•f Lordt. Speaking of the cafes which had been decided, he laid, <* i have taken no . 

" fmall pains to find out on what principle thofe decifioos were fimnded ; but without 
*' much effect : for after all the labour I have beftowed upon the fobje^, it does feem to 
" me that thej are deftitote of all fenfe, reaioDy or principle. But ftill they are fo nil* 
** meroos, they have arifen at fo many different periods, all the judges for near two hnn* 
** dred years paft have been fo uniformly of the fame opinion, the law has been received 
** not only io fVepwunftr-hall but through the whole kingdom as fo firmly feitled, and 
** mankind have fo univerfally afied upon that idea, that 1 think it would be very danger- 
'* oof to overtura 9r even to ihtke it,** &c. 
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REGULA GENERALISE 

Eq/ler 41 Gso. IH. 

V\f]ioM flf TT 15 ORDBREDi That no Rttles in caufes entered in the Pcrcmp- 
tClmpt *** ^^^ Paper be enlarged during the term, or put off from tht 
P^r/ appointed day, by confent of counfel, or the attomies concerned 

therein, without previous application to and fpecial leave of the 

Court. 



THE END OP BISTER TEEll. 
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Anderson, Admimftrator, &c. againft Martindajle. yH^Jf^^, 

1 N covenant by the plaintiff as adminiftrator of John Anderfon a covenant 
^ deccafedy the declaration which was* entitled of Michaelmas to and with 

term generally dated, that by indenture of four parts made the ^\JJ"JJf* 

1 6th of 5^/^/wi^r 178^9, between Elixabeih Wyatt^ John Anderfon^ miniftraiors, 

(the intedate,) R. Macireti, and J. Martindale^ (the defendant,] *ndaflignt, 

it was witneffed, that for the conGderations therein mentioned ^Ufh^'awt 

R. Mackreth for himfelf, his heirs, executors, &c. and the de- heraifignty 

fcndant as his furety, &c* did, and each of them did jointly and ^^ P>y '(> 

fererally covenant to and with the faid % A. deceafed, in his life- ^"h!^e«- 

time, his executors ^ adminiftrators^ and ajjigns^ and alfo io and nmth cuton, Ac. 

the faid E. Wyatt and her ajpgns^ that he Mackreth^ his executors, j!""*|8 ^ *• 

[49*] &c. fliould pay to the faid J. A. his executors, adminidrators, t'^j^'j \l^^^ 

.or afligns 60/. per annum during the life ol E. Wyatt ^ It then naotto^f. 

averred that the inteftatc died the 2 id of May 1799 ; after which, *"/! ^' ^'» 

viz, on the ']th j/^November 1 799, adminidration was granted to the hate t joint 

plaintitF ; and that although E. Wyatt is Jlill livings yet that legal inte- 

-R. Mackreth has not paid to the deceafed, nor fince his death to 'f^' ^•. 

the plaintiff as adminidrator, the faid annuity, &c., but that eight benefit be* 

quarters were in arrear in the lifetime of the intedate, &c., and ior4*wA^\ 

after histdeath two quarters more, &c,, and fo alleges a breach J^** ****^ 

by the defendant^ and concludes in the ufual form with a profert death of ^« 

of the letters of adminidration, the date njohereof\% the fame day the right of 

and year in that behalf abovemcntioncd. To which there was a ^^^ ^"L' 

' , , I • - I Tivaa to iSt^ 

general demurrer and jomden and^.'i 

Fracd Serjt., in fupport of the demurrer, took two obje£lions: »^Dwoiftrt- 
I. The declaration dates that adminidration was granted to the ^°2iec^* 
plaintiff on the 7th of November I79J^; and the declaration being tcDaot. 
intitled generally of Michaelmas term 40 Geo* 3. which refers to 
the fird day of the term, it appears that the aAiod was commenced 
before the plaintiff was qualified to fue. a. The coTcnant being 
made with two covenantees jointly, who are to have the benefit of 
the fame things namely, J. Anderfon deceafedi and E. Wjattp who 
Vol. I. Mm is 



L 
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i8oi. IB ftated In the declaration to be ftill Uying; the latter as fanrtfor 
is alone entitled to maintain the adlion, and not the plaintiff u 



Andersom reprefentative of the deceafed covenantee. During the lives of 
sgMinfi j^ ^. and E* W. the covenant was joint for the performance of 
daIm^' ^"^ ^"^ ^^^ ^^^^ thing, viz. the payment of the annuity to J. Jt» 
during E. JV*s life : there was nothing elfe covenanted to be done 
for the benefit of E. W. alone : and therefore this is not like the 
[ 499 1 cafes where though the covenant be joint in words, yet if the in- 
tereft be feveral the covenant (hall in effe^i be taken to be feveral 
sdfo ; as where one covenants to J. and B. to do two things, one 
of them for the benefit of A.^ and another for th^ benefit of B. 
Neither does it make any diflFeience that the defendant covenants 
jointly and feverally ; for the intereft being joint, the a£lion muft 
be of the fame nature ; and confequently, after the death of one of 
the covenantees, furvives to the other, to avoid a multiplicity of 
a&ions for the fame duty. And he cited Slingjby^s cafe, 5 C0. i8. 
b. 2 Leon. 47. 3 Leon. 160. and RoUi v. ITate, Telv. 177. and 
a BrownL 207. and Bull. N. P. 157, 8. as in point. And alfo 
referred to Cabell v. Vaughan^ i Ventr. 34. cited and adopted in 
Scott Vi Godwin^ I Bof. i^ Pul. 67. to (hew that advantage might 
be taken in this form of the defe£l of title appearing on the plain- 
tiiTs own (hewing. 

Gibis contra. As to the firft obje£ilion ; the death of the in- 
teftate on the 7th of November is laid under a videlicet, and there- 
fore the plaintiflF would not be bound by it on general demurrer. 
[Lord Kenyan obferved, that the letters of adminiftratioo mud be 
taken to have exiftcd at a time to which the declaration refers, be- 
caufe it contains a profert in curiam of them.] 2dly, The whole 
benefit and intereft pafled to the inteftate alone, for the annuity 
. was payable exclufively to him^ therefore confiftently with the cafes 
cited he alone might have fued in his lifetime, and fince his death 
his reprefentative. This, would be the cafe even if the covenant 
were taken to be joint as well as feveral ; fur the adion follows 
the nature of the interetl or benefit ; and no intereft or benefit 
paiTed to E. If^. But here the covenant is feveral and not joint | 
t J®^ 3 ^^ defendant covenants to and wiih J. A*, his executors^ fcc, 
and alfo to and with E. W. and her afligns : this is a diftincl co- 
venant to each of them, and the variance in the expreflion (hews 
that it was fo intended. It was ufelefs to covenant with the exe- 
cutors of E. 7^., becaufe the annuity was to ceafe on her death. 
It is true, that this con(lru£iion makes the defendant liable to two 
a£lions } but that is his own fault, for binding himfelf to two per* 
fons for an a£t to be done only to one of them. If he bad fo 
bound himfelf to each by two different deeds, the covenantees 
could not have fued jointly \ then it makes no difference if there be 
feveral covenants to feveral perfons in the fame deed. But if the 
covenant be feveral, though the intereft were joint, the right of 
afkion muft.be feveral. 

Lord Kenton C. J. There is no diftingui(hing Slingjbfi cale 
from the prefent. ^htjt Beckwith by indenture covenanted, pro- 
mi£ed,and agreed to and with William Vavafor and Francis SSngJtjt 
and to and with George Harvey and Frances bis wife^ and their 

5 afign^ 
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affignSy and to and with each of them {quolsbet et qualibet eorum) i8oi« 
that he Beckwith at the fealing and delivery of the indenture was 



lawfully and fole feifed of a certain Te£lory. And in an a£tion AnDiKtoit 
of covenant thereon by Slingjhy and his wife, the Iffue was found j/^"*^ ^ 
for the plaintiff, and judgment obtained thereon in B.R.t but oale*'^ 
on a writ of error brought in the Exchequer-chamber that judgment 
was on great delibf ration reverfed ; becaufe the other covenantees 
had not joined in the aflion with the plaintiS ; and they alone 
could not maintain the adion, notwithftanding the words **et ad 
*• et cum quolibet et qualibet eorutn!^ And this di(lin£lion was taken, 
which appears to be very fenfible, that where every of the cove- 
nantees is to have a feveral intereft or eftate, there the addition C 5^' 3 
of the words << cum quolibet eorurn** will make the covenant feveral, 
in refpe£l of their feveral interefts. As if one by indenture demife 
Blackacre to J. and Whiteacre to B. &c. and covenant with them 
and each of them that he is lawful owner of the faid acres ; there in 
refpe£l of the feveral interefts the covenant by thofe words is made 
feveral. But if he demife to them the acres jointly, then thofe 
words are void ; for a man by his covenant cani\ot, unlefs in re- 
fpe£t of feveral interefts, make it firft joint, and then feveral by 
thofe or the like words. The learned reporter then gives feveral 
other inftances, all tending to the fame conclufion. And the reafon 
given is, that where the intereft is joint, if feveral were to bring 
aflions for one and the fame caufe, the Court would be in doubt 
for which of them to give judgment. So here I (hould fay, here 
is a covenant to two to pay an annuity to one of them ; (hall both 
bring actions for the fame intereft where only one duty is to be 
paid ? Which of them ought to recover for the non-performance 
of the covenant ? The defendant is only bound to pay the annuity 
once. This is diflFerent therefore from the cafe put by Lord Coke^ 
where the covenant is to feveral for the performance of feveral 
duties to each ; there the covenant fliall be moulded according to 
the feveral interefts of the parties, and each (hall only recover for a 
breach fo far as hi« own intereft extends. It has been affumed in 
the argument for the plaintiff, that the covenantees had different 
interefts, but that is not fo ; the covenant to both was for the 
fame thing ; and though the benefit were only to one of them, 
yet both had a legal intereft in the performance of it ; and there- 
fore the legal intereft being joint during the lives of both, on the 
death of one it furvived to the other. If indeed the covenant had 
been to each by two different deeds, though for the fame duty, [ 502 1 
there could not have been a joinder in a£lion : but here the parties 
claim by the fame title, and therefore the law coincides with the 
juftice and convenience of the cafe. No difference can arife on 
the omi(Bon of the words executors and adminiftrators in the cove- 
Qsmt to E. IVyatt and her afijgns, which words are added to the 
covenant to y« Anderfon; the legal effeA is the fame: for a cove- 
nant to one and her alfigns extends equally to her executors and 
adminiftrators. 

Per Curiam. Judgment for the Defendant. 
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■ The Earl of Derby agamji Taylor and Another, Ex«- 

^^ff^^yi cutors of Twist. 

June ytb. 

A grant by 'T'HIS was an aflion for a breach of covenant, wherein the de- 
^Hecsfor '*' claration dated, that the late Earl of Derhy^ whofe grandfon 
''h" %*^* ^"^ ^^^^ ^'^^ plaintiff is, being fcifcd in fee of a mefiuage and 
ril'ht'ftiiul Other premifcs therein defcribed, by indenture dated 14th December 
iiuerefty Ac. 1 7 56, made bdtwccn the late carl of the one part, and Thomof 
in the pre- Baylor of the other part, demifed to Tayior^ his heirs and ailigns, 
and hU ^xf! the faid premifcs, &c. for the lives of three perfons therein named, 
€Ltors,hz- ail of whom are novip dead. That Taylor covenanted for himfelf, 
k^"^""!i^h' ^^® heirs and affigns, with the late earl, his heirs anfi affigns, to 
executors repair and keep in repair the premifes demifed during the faid 
krg^ years term, and at the end of the term to deliver them up fo repaired to 

A^uiVr** ^^^ '*^^ ^^^'* ^^^ '^^'^^ *"^ affigns. The declaration further ftatcd 
long live, in the entry and feifin of Taylor the leffee^ the death of the late earl, 
tfi i£rge, and the defcent of the reverfion to the plaintiff. And that after- 
Ttnfi \af ^3^^^ all the cftate, right, title, and intereft, property, claim and 
way"itc. demand whatfoever, of T. Taylor ^ of and in the demifed premifes with 
as Che [503] the appuTtenances came to and vefted in 7. Ttvifi by affign* 

fhe?r^7^i ^^^^ 9 hy virtue whereof Twj/l entered into and became feifed of 
Sec. held, 'is the demifed prerpifes for the remainder of the term demifed to 
ijoaffign- iayfor^ The declaration further dated the death of- the three 
fteehoW pc'foos for whofe lives the eftate was demifed ; and averred that 
and coofe- Twjl fuffered the premifes to be out of repair, and that at the end 
quentijr not of thc term they were delivered up to the plaintiff without being 
iatcrcft'of*'' repaired. The defendants pleaded feveral pleas, but the only ma- 
thc grantort terial One was that which denied that all the eftate, right, title and 
in tbisir intereft, property, claim and demand whatfoever of T. Taylor^ of 
therefore* *"^ *" ^^^ demifed premifes, came to and vefted in J. Twifi by 
the rever. aflignmeut thereof, in manner and form as alleged in thc de- 
^*»"«" (*^« claration. 

txpfred "* '^he caufe came on to be tried at the laft Lancajler affixes be- 
within the fore Graham B. Upon the trial the faid leafe was produced, which 
term) can- contained a provifo for re-entry if the kffctr, his heirs or affigns, 
tain cot", fliould dcmife, grant, aflign, fct over, or exchange the premifes, or 
naot agaioft any part thereof, to or with any perfon or perfons, other than to 
i*'ff"'f *'* or for his wife aud children or fome or them, and that for feme 
not deliver- nurtrtber of years, determinable upon the faid lives, for which the 
ing up the premifes were demifed as aforc-faid, or tlie furvivor of them, with- 
prcmifesin Qut the liccncc of the faid earl, his htirs or affigns, fird obtained 
^^^ ' in writing under his or their hands. Upon the trial all the alle- 
gations contained iq the declaration were admitted to be true, ex- 
cept that which alleged that Twijl became affignee of all the edate, 
ri^ht, tirle, intereft, property, claim, and demand whatfoever, of 
T, Taylory of and in the demifed premifes. And a vcrdid was 
found for the plaintiff by confent upon all the iffues, for nomiiul 
I 5^4 3 damages, to be afcertained by a referee. if neceffary ; fubjcfl ro thc 
opinion of this Court, whether by means of thc indenture herein- 
after ftated and duly executed by the parties, and the enjoyment 
of the premifes by Twift during his life, he became affignee of the 

ptemifes. 
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premifcs, fo as to fupport the aftion. If the Court were of opinion 1801. 
the prefcnt aflion could not be fupportcd, thcn^udgraent of non- . 

fuit to be entered. Earl of 

The indenture in queftion, dated 24th of January^ 30 Geo- 2., ^'"■J 
between 3". Taylor and T. Harrocts of the one part, and James Xiifxtoi. 
Ttvtft of the other part, witnefled that in confidcration of 245/. 
Taylor and Harrocks hath demtfedy granted^ bargained y fold, ^Jf^g^^dy 
transferred^ andfet over^ and by thcfe prefents doth demifc, &c. to 
Twtfty his executors, adminiilrators, and afligns, all that meffuage 
and tenement, &c. held by leafe under Edward Earl of Derby^ 
and now in ppfleflion of Tivijly his aflignees, 3cc. and all the ejlate^ 
right y title, interejt, good- will, and tenant-right, fole power of leajing 
fir renewing leafes of the faid premifcs, property^ benefit, advantage^ 
claim, and demand whatfoever, both at law and in equity, of them the 
faid Taylor and Harrocks, of, in, or to the fame^ every or any part or 
parcel thereof, to have and to hold the faid meffuage, tenement, &c« 
and all and Angular other the premifes abovementioned, and in- 
tended to be hereby affigned, with their appurtenances ; unto Twijl^ 
hie executors, adminidrators, and afligns, from the day next before 
the day of the date of thcfe prefents, for and during, and unto the 
full end and term of ninety^nine years from thence next enfuing and 
following, and fully to be complete and ended, if Harrocks, 
J. Twifl, and T*. Twift, the three lives in the indenture of leafe thereof 
named, or any of them fhould fo long live : and that in as large, 
ample, and beneficial way, manner and form, to all intents, con- 
ftruclions and purpofes, as they the faid T. Taylor and T. Har" [ 505 ] 
rocks, their heirs, executors, or adminiflrators, or any of them, can, 
may, might, or could have held and enjoyed the fame if thefe pre« 
fents had not been made ; yieldir»g and paying therefore yearly 
during the faid term unto the lord and owner of the reverfion and 
inheritance of the faid hereby afligned premifes the yearly rent of 
5/. 6d.y &c. Then followed the ufual covenants for quiet enjoy- 
ment, for freedom from other incumbrances than the rent, and for 
further aflurance ; executed by the proper parties. 

Lambe for the plaintiflF faid, that after the cafes of Holford r. 
Hatch [a), and Palmer v. Edwards {b), he muft admit that the af- 
(ignee was not liable in covenant unlcfs the whole intercft in the 
original leafe p/iiTcd to him : but he contended that the whole in- 
tereft was afligned to the tcftator by the indenture, and that it was 
not merely an under leafe. For nothing was referved in the fliape 
of rent or otherwife to the original leflcC, but only to Lord Derby, 
There was no kind of tenure or holding between the aflignors and 
aflignee. As in Poultney v. Holmes (r), the original leflce parting 
with the term was holden no afllgnment, but only an under-leafe, 
becaufc he referved rent to himfelf: fo here the converfe (hews 
that it is an afii^nmcnt. The whole deed purports to be an aflign<^ 
nient ; it is {o exprefl'cd in fcvcral parts by the word ajjign. The 
words of grant aie as extenfive as poflible, granting and ajfigning 
•* all the eftatc, right, title, interc(i," &c. of the original lelfces in 
the premifes ; and though this is attempted to be reftrained in the 

(') PMTf/* 133. (^) B. K£, *% Geo, 3. cited fh, ^$7. [c) t Stra. 405. 

M m 3 habendum. 
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x8oi. habendum, which is expreffed to be for 99 years if the three Uret 
u mentioned, or any of them, fliould fo long live ; yet it is apparent 

Eari of that the intention of the parties was to aflign the whole intereft ; 

P"»J for the aQignee is to hold the premifes " in as large, ample, and 
Tatlwi ** beneficial way,'* &c. as the aflignors, their beirs^ &c. might have 
done» But if the habendum be of lefs than the premifes it is 
repugnant and Toid, and the words of grant mud prevail. For the 
habendum may enlarge, but cannot abridge the premifes (a), Co. 
Lit. 299. [Lord Kenyon C. J. How could this conveyance ope- 
rate to pafs the freehold without proper words for that purpofe r] 
It may be prefumed, if neceflary, that livery of feifin was made. 

Lord Kenton C. J. That is a fa£k which at any rate mud be 
found by the jury. And I am not fatisfied that there is any ground 
in this cafe upon which the jury could be directed fo to find. The 
queftion at prefent before the Court is as to what eftate pafled to 
Twift under the indenture ? It cannot be faid that a term of 99 
years is co-extenfive in law with an eftate of freehold : and here 
are no words, by which the freehold of which the original leflees 
were feifed was conveyed to the defendant's teftator. Then how 
ean we fay that the whole intereft in the leafe pafled to him. The 
conveyance of all the grantor's <* eftate, right, title, intereft," &c. 
to a man and his executors for years cannot convey a freehold. 
Such words mean no more than all thoir intereft, &c. in the legal 
eftate thereby granted ; and we cannot give thofe words a larger 
operation than the parties themfelves have declared they (hould 
have. 

Per Curiam. Foftea to the Defendant {b). 

Wood was to have argued for the defendants. 

(a) That it where fome ceruin eftate is granted by the premifes, with which the habro- 
dom is iocoiifift(!Dt. StuMty t. fiutier^ Hob, 170, i. 
{b) Vid( Sfittt^ T. Afafhifickt 1 Term Reft, 441. 
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7**' 9*' Ward againfl Felton, 

A, and B. »TnHIS was an a£lion of aflumpGi to recover the freight and pri- 

ab!oad, A*ip magc of 7 a hogOieadsof tobacco from Norf$lk in Firgima in 

tobacco for America to Liverpool* The defendant pleaded the general iflbe \ 

"^T^^d* *"^ *^ ^^^ ^^'^'* *^ ^^^ Sittings after Hilary term laft at Guildhall 
J"hfm!elf before Lord Kenyon^ a vcrdift was foun<l for the plaintiflF for 476^ 
there, to 5/. 7//. fubjcA to thc Opinion of this Court, on the following cafe. 
Jhctllh^f ^" September 1 799, thc ftii^, Friend/hip, an American vcflcl, of which 
lading are ^^^ plaintiff was Captain, was bound on a voyage from Norfolk in 
made One Virginia to Liverpoglf as a general freight veflel, and was configned 
U(tnt]n-^^^ by her owners to the houfe of Meflrs. Rathbone, Hughes^ and J5im^ 
piofed in a ^^^ ^t Liverpool zs their agents. Edward and Thotnos Downing of 
letter from Philadelphia loaded on board her 72 hogftieads of tdbacco, and 
t^c^irr. the plaintifffigned the following bill of lading; thc words, " Mr. 

Verjxxit ad- 

viiihg him of fuch coofignment to yf.» and that A, intended to proceed to Lkftrftol^ but la ca6 be 
/h >uid nor arrive in time deBring C. to do the beft tor th«m. - The tobacco haviog arrived in a damaged 
4l9te befcrc Ay is re<)uired to be landed, and is depoSte'i in (he kJng*s warehoufe porfuant to the ftatate§ 
^ua afterwards C a^ing as agent for ^., within the knowledge oi the captaiiit makes an entry of it in htf 
o ;i naiTie in the cuflom-houfe to avoid fnzure. Held that this was aoc foc^ w acccQtaace ^thc cngo 
(I) J. £: vtrouU PQake him Ua^e to the faptain fof t|ie /^igt^t^ 
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Geo. Felton^ therein being (truck out, and the name *^ Mr. Down^ 1801. 
ing^ being fubftituted in its place, with the confent of the Ibippers 



and of the owners and captain of theveflcl: •* Shipped, &c. by Waio 
•• jE, and 7*. Downing of Peterjburg in Virginia^ in the (hip Friend^ ^gainfi 
•• Jbip^ W, Ward mailer, and now lying in Norfolk harbour, and ^■'•tom. 
** bound to Liverpool^ viz. 72 hog(heads of tobacco, to be deli- 
*• vcrcd, &c. at the faid port of Liverpool^ (the damages of the 
•• feasonly excepted,) unto Mr. D(?wfwVi^ or to his afCgns, he or 
** they paying freight for the faid goods (ix guineas per hog(head, 
•* with 5 per cent, primajjc. In witnefs, &c. Dated Norfolk^ 
•* 25th Sfptgmber lyggJ' Indorfed, " The alteration in this bill 
•• of lading, fubdituting Mr. Dotoning's name in lieu of Mr. /^p/- 
•* ton*8j made with confent of the parties.'* The bill of lading [ S^^ ] 
had no indorfement except the memorandum above copied. The 
veflel arrived fafely off and near Liverpool ^ and took on board a 
pilot, but by bad weather was, without any fault of the crew, driven 
on (hore and confiderably injured ; and was in further dan^erj 
when the plaintiff applied to Rathbone and Co. his conOgnees, who 
addrefled notes to feveral of the confignees of goods on board her, 
to nieet and confult what (hould be done ; amongft others to the 
defendant, whofe name appeared legible on the bill of lading ad 
before (lated ; and they feverally attended the meeting, the de- 
fendant remarking that Downing and Co. were correfpondents of 
his. At fuch meeting, it was refolved by the confignees of the 
other part of the cargo, that Rathbone^ H., and Z>. (hould take 
tvery precaution to fave the cargo; and the defendant obferved, 
that he did not know whether there were any goods on board con«« 
figned to him, but if there were, he agreed to the fame meafures. 
Proper means were taken by i?/j/>?»^o//^ and Co. to fave the cargo. 
A day or two after the meeting the defendant received an invoice 
of the J2 hogfheads of tobacco, and a letter from £. and 2". Down" 
ing^ containing a bill of lading (imilar to that before dated, except 
only that the name, ** Mr. Gtv, Ftlion/* was not at all inferted in 
it, but the name of Mr. Downing only. This letter, dated Pfter/- 
burgj September 25th 1 799, ftated that the tobacco was conHgntd 
to their E. Do^vning^ who intended foon to proceed to Liverpool^ 
and dire£ted an infurance on it at 40/. p^r ho^ihead. That in 
cafe any accident happened to E. D. on his p^ffage, and that he 
fhould not arrive in time to fee to the fale of the tobacco, they hoped 
the defendant would do the be ft for them. This was the fir ft 
tranfa£lion, but not the firft corrcfpondencc between Mcffrs. 
Downing/ and the defendant. Afterwards, on the 18th of No» [ 509 ] 
vember 1799, Mr. Downing not being ariived at Liverpool, the de- 
fendant made the following entry of the tobacco in the cuftom- 
houfe, as is ufually done, and as is by law required to be done 
before tobacco can be landed. ** In the Priend/bip^ Virginia^ G. 
*' Fehon, 72 hogfheads, 105,881 lbs. tobacco, American produce, to 
** be warehoufea per November 19th 1799.** The tobacco in 

queftion was landed from the (hip on the quays at Liverpool by 
means of lighters, on the 23d, acth, 26th, 27th, and 28th of 
November 1799, and v/as duly taken by the proper officers of the 
cufton^s to the king's warehoufe (as is the ufual mode of landing 

M m 4 tob:)coo 
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i8ol. tobacco at that port) ; but owing to the ftorm, and gettiog it oa 

^> ■ (bore, fome part was toft, and the reft fo damaged, that ooly 30 

Wakd out of 45 hogfiieads landed in hogiheads were ferviceable ; and 

si^h/l |}^^ Other i5'Hhog{hcad8, and alfo the remainder which was landed 

SLTON. .^ j^^jj^ ^^^^ ^yjy condemned as unferviceable, and were burnt at 

the king's pipe. On the 3d of Decembtr, after the arrival of E. 

Downing at Liverpool^ the freight was demanded of the defendant, 

who refufed to pay it» alleging the arrival of £. D^wmngf and that 

lie had nothing to do with the tobacco. The 30 ferviceable hogf- 

beads were only of the value of about 5 /• per hogfliead, withoot 

any allowance for their freight. The qoeftion for the opinion of 

this Court was, Whether the plaintiff were entitled to recover aU 

or any, and what portion of the freight and primage of the tobacco 

from the defendant ? 

Siar/ett for |he plaintiff contended, ift, That freight was doe 
notwithftanding the deteriorated condition of the goods, owing to 
[ 510 ] the perils of the fea. Luh v. LyJe^ 2 Burr. 882. and i Blackfi. 
R. 190., and Lutwidge and How v. Grey^ Dom. Proc. 1738, there 
cited. In the former cafe Lord Mansfield faid, *^ it is nothing 10 
*^ the mader whether the goods faved are damaged or ocherwifes 
*< for an average freight is due on the whole : and the merchant 
^< cannot pick and chufe, but muft take to the whole if he take to 
<< any.'' So Molloy^ b. 2. c. 4. /. 14. fays, that though all the 
wine leaked out, yet if there were no fault in the mafter, there is 
no reafon the (hip (hould lofe her freight. Therefore here the 
. captain having carried the tobacco to Liverpoolj is entitled to freight 
upon all which was delivered. 2dly, The defendant is hound to 
pay the freight, he having accepted the conditional confi^nmcot 
made to him, and entered the tobacco* at the cuftom-houfe in hii 
own name. The commodity was condgned to him till the arrival 
ol£. Downing: and there could be no other delivery of it, ac- 
cording to the a£t of parliament, than was made in this caf% 
namely, at the king's warehoufe ; and the defendant (hewed bis 
acceptance of it in the only way in which he could, namely, bf 
making the entry in his own name ; he having before afleoted to 
the taking fuch (leps for the prcfcrvation of it as was rrecefiary. 
Therefore, though the captain had a lien upon the commodity, and 
might have entered it in his own name, ytt the defendant having 
fo accepted it, and having thereby taken away the captain's lien, 
k bound to pay the freight, and muft refort to his remedy oter 
againft the conGgnor. 

Wigley contra, i (I, In no event would the defendant be liable hx 
the whole freight, but only in proportion for that part of the u>> 
bacco which was ferviceable ^ and even as to that the freight per 
[ rii 3 hogOiead amounts to more than the value. Part of the cargo too 
was entirely loll, though it does not appear how much | and cer- 
tainly no freight would be due for that, according to the cafes 
cited. But, 2dly, Even if any freight were due, the defendant is 
not liable. He was not the confignee of the goods, but what be 
did was merely as agent to E. Downing. There was no dclirery 
to, or acceptance by him of the commodity. The lodging it it 
the king's warehoufe was the a£t of the captaio» ia order to avoids 

IcirorCf 
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fcizure, and by fo doing he did not part with his lien. The de« i8oi. 
fendant had no legal title to the goods, nor could he have brought 



an a£lion for Uie non-deliveiy of them to him. The bill of lading Ward 
conveyed the property to E. Downing^ and there could be no ac- ^i^'ft 
ceptance by the defendant on his own account, and this was known 
to the captain. The entry at the cuftom-houfe was an a£t of necef- 
Cty to avoid a feizure, and was done by the defendant as agent 
for E. £>. ; at moft it was only prima facie evidence of an accept- 
tance by the defendant, which is explained by the circumftancet 
of the cafe. The plaintiff is not without remedy, as^ he may reco- 
ver whatever he is entitled to receive again (I the coniignors. 

Scarlett in reply. As between the defendant and E, D. the 
former may be confidered as ading only in the capacity of an agent ; 
but as to others he a£led as owner in his own name. Every con- 
fignec is an agent in refpe£^ to his conlignor ; but4f he accept the 
goods, he makes himfelf liable to others as owner. The letter 
addrefTed to the defendant by the confignors authorifed him in the 
ufual courfe of mercantile dealing, to takeno the cargo till the ar- 
rival of £. D.i and if E. D, had not arrived at all, would have 
authorifed the defendant to fell it. Then the quedion mud be con- 
fidered ae the matter Rood at the time of the arrival of the cargo, [ 512 3 
which was before E* t). came to England : and the defendant hav- 
ing accepted it then, the right to demand the freight of him zc^ 
erued at that time, and could not be deveiled by the fubfequent 
arrival of -S. X). 

Lord Kbnyon C. J. I do not fee upon' what ground the defen- 
dant can be made liable to this demand. In the firft place, I am 
not fatiefied that the captain parted with his lien upon the tobacco 
for his freight by the delivery of it into the king's warchoufe ; it 
was depofited there in compliance with the requifitions of an a& 
of parliament, and was flill difpofeable according to the juft claims 
of all parties. The (ituation of the defendant was this ; he re- 
ceived o letter from the confignors in America^ with whom he had 
had no commercial dealings before, informing him of the tobacco ^ 
being configned to E. Downing^ to whom the bills of lading were 
dire£led, and that E. D, was (hortly expefted to arrive at Livit'^ 
pool ; but in cafe he did not arrive in time to fee to the fale of t^e 
commodity, defiring the defendant to do the bed for them. In the 
mean time the (hip arrived, and the damage was fudaincd; and it 
became neceflary for fome perfon to make an entry of the goods 
at the cudom-houfe in order to prevent their (eizure. This was 
done by the defendant, ailing for the benefit of £* D., to whom 
and not to the defendant, the bills of lading figned by the cap- 
tain were addreffed. And now in confequence of the defendant's 
having ihus intcrpofcd his good offices to preferve the goods from 
Seizure, he is called upon by the captain to pay freight to the 
amount of more than the goods are worth. There is no pretence 
for fuch a demand. The goods were configned to E. D. ; the de- 
fendant had no intcred in them ; there was no contract cither ex- [ 513 ] 
prefs or implied between the plaintiff and him, that he (hould pay 
the freight; and it is very fingular that the plaintiff fliould have 
^cQcd to have brought his action againft tho defendant rather than 

againd 
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I 

1 80 1, agamft the (hippers of the goods from whom he could doubtlcfs le- 
^ ■■ cover. 



Wakp Grose J. To render the defendant liable, there muft be a 

mgatnfi contra£l either exprefs or implied, between him and the plaintiff 
for the payment of the freight. The former is not pretended; 
and how can fuch a contra£l be implied, when the goods were 
not even configned to the defendant. For his name, which was 
originally inferted in one of the bills of lading, was ftruck out, and 
the name of £• Downing infert<id xnftead, with the knowledge of 
the plaintiff himfelf. Then it is faid, that the defendant made an 
entry of the goods at the cuftom-houfe in his own nnme. But 
that is explained by the letter from the confignors, in which he is 
defired to do the bed for them in cafe E. Z>., to whom the goods 
were con figne^, did not arrive in time. What he did therefore 

was as agent for E, D. one of the (hippers to whom the goods were 

configned : but he himfelf had neither jus in re nor ad rem, andean 
in no rcfpedt be chargeable for the freight. 

Lawrence J. The captain would not have done his duty if he 
had delivered the tobacco tp any but the confignors, or their con« 
fignee, or his afligns. Now the defendant did not (land in any of 
thefe relations : he was only in pofleffion of a bill of lading to de* 
liver the goods to E. D. or his afligns, ^not indorfed b? him ; and 
alfo a private letter of advice from the (hippers, requefting that if 
£. Z>. did not arrive in time, the defendant would do the beft for 
[ 5^4 ] ^b^^- '^^^ captain then knew th^t the defendant in whatever he 
did, zEtcd only as agent for E. D. \ and if the captain did not 
like to truft E. D. for the amount of the freight, he (hould citha 
have entered the tobacco in his own name, or at leaft have given 
notice to the defendant that he would not part with his lien with* 
out the pledge of his fecurity for E. />. But knowing the charx- 
tcr in which the defendant interfered, this is an unconfcientiousat* 
tempt to convert his a£l into an acceptance of the goods on hb own 
account. 

Le Blanc J. I confider the defendant as having afied merely as 
the agent of E. D., and therefore that any delivery by the captain to 
the defendant, was a delivery to him as fuch agent on account of 
his principal ; therefore E, /}. himfelf is the perfon liable to the cap* 
tain for the freight. The precife time of E. D.'s arrival is not 
ftated, but the only z6t of the defendant pretended by the plaintiff 
to amount to an acceptance of the goods, is the making of the en* 
try, which he knew at the time was done on behalf of E. D. as bis 
agent. The captain was not bound to have parted with the goods 
till his lien was fatisfied ; but becaufe he did not think it worth bis 
while to keep them, it is no reafon for calling on the defendant 
ler payment of the freight. 

Poftea to the Defendant 
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Inoi.18 and Others, Affignees of Crane a Bankrupt, • — 

againji Ushe rwood. >;fv?iL 

IN trover for certain bar iron, hemp, and deals, tried before Lord a ddirwy 
Kenyan C. J. at Guildhall', at the fittings after Hilary term, a ll^^^f"^ 
verdi^ was entered for the plaintiffs, fubje£l to the opinion of this goods 00 
Court, on the following cafe. *><>»'<* ^ Afp 

On the 13th of September 1798, Crane entered into an agree- JlleTon'ntn^ 
meat for a charter-party, of that date, with the defendant at Lon- \% • delivery 
don, whereby the latter, as captain of the (hip Williitm, agreed to ^° *^*™» •»<* 
fail to St. Peterjburg, and there load from the fadors of Crane, a cani^t afi!I^ 
Complete cargo of itowage goods, with iron for ballad, and deliver wards ftop 
the fame at London, at a certain freight per ton ; one half of the ^^^^ *"* 
freight to be paid on unloading and right delivery of the cargo, ^J^^ '^^^ 
and the remainder in three months following, under a penalty of delivery was 
1000/. for non-performance of the agreement. Thie captain was J****j ?". 
to fign bills of lading for this cargo, and to addrefs to Meflrs. /bipinRur^ 
Bohtlingk and Co. at St. Peterjhurg. On the 15 th of September the <ii> and by a 
(hip failed from Lond$n ; and on that day Crane fent by the defen- ***' oftbMt 
dant a letter addrefled to Bohtlingk and Co., wherein be informed owTna^f 
them, ** the bearer is Captain UJberwood of the William, whom I goods, \a 
•* have chartered, and fent out to your addrefs, and by whom you f*'V*^'*'* 
*• will pleafe to load 40 tons of hemp, 60 tons of iron," &c. " which ©fUirveni^ 
« goods you will pleafe to purchafe on my account, and for the <iee,mayrue 
" amount of the fame your drafts on me (hall have accullomed J^o^^JJ^t^^h* 
^* honor," &c. Signed C. 7*. Crane. In another letter of the goods on 
[516] \%t\i September, Cr^l/7^ wrote to the fame perfons ; " let Capt. b©"** « fl»ip» 
" U/hernvood have a few tons more of ht mp on my account, if he f,f„*thcmtiU 
*^ want it to fill up \* and **,if Mefirs. C and Co. have no hemp, payment; 
** &c* to (hip, you will then pleafe to let off the freight for a like ■"<* thcown- 
" quantity of Rowage goods, in order to fill the vcffcl." And o7thcllfou 
again, *< the amount of thefe goods is to be drawn for a month vencyof 
♦* after (hipping, dedufltng therefrom the amount of my confign- ***« '^^' 
" ments." &c. The letters of the i8th and j^th of September ^"^^^l^^^^^^ 
were received by Bohtlingk and Co. on the 12th and 13th of tainon board 
OBober\ and on the 16th of OBober, they wrote in anfwer to jf.^**^^ 
Crane: "The (hip William is juft arrived. We (hall do all in ^^!Zd 
** our power to (liip as foon as poUible. We have already bought beenddiver- 
•' for your account 60 tons of iron, &c. It is uncertain whether tM.^^/f* I*** 
** we Ihall be able to procure you the quantity of tallow ordered. i„g ^p ^i^l 
^* The lay days (lipulated in the charter-party of Capt. U/htrwood order, which 
" do not permit us to wait too long: we are therefore afraid we ^J?"?^i** 
" (hall be obliged, in order not to expofe you to a greater lofs, outthene- 
*^ to arrange matters with Captain U. as we have done with Capt. ceffityoffu^ 
*« R. by giving him ^cals.^ On the 19th of Offober, Bohtlingk '^^."'.^'^^dd 
and Co. inclofed the mvoices for the iron and tallow in a letter to that'hitwas 
Crane, faying, ** By our next you will receive the bills of lading. » fubftantitl 
** We have purchafed for your account 56 bundles of hemp, &c. ; ^^5b^^"^ 
** they are already (hipped on board of a lighter for £ronJladt, and Uw, and that 

the captain 
on his arrival hde, was bound to deliTor th6 goods to the order of the vendon^ aod not to the aflisueai of 
U)t ve&det who hid become btnkropt. 

«' we 
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i8oi. '* we will fend you the invoices by the next poft.^ On the 13d of 
OSober^ they inclofed the invoices of the hemp to Crane* On the 



lN«Lit 26th of OBober they fent Crane the bilU of lading for the uUow, 
nd Otben ^nd wrote him word that they would fend the other bills of lading 
•JJJJjJ^ in their next. The invoice of the. iron was dated the 19th OOAtr 
WOOD. 179^1 that of the hemp the 23d, and that of the 4cals on the 2d 
C 5*7 3 ®^ November. The two firft were intttled, the one, " Invoice of 
« 2395 bars of iron;" and the other, ^Mnvoice of 56 bundles df 
<< outOiot hemp ; bought for ready money, and (hipped in a 
« lighter for the (hip William^ Capt. R> UJberwood of London, fir 
•• account and ri/k of Mr* C. F> Crane in London^ That of the 
deals, which was fent in a letter of the 2d of November ^ was intitled 
in the fame manner, except omitting the lighter. In each of the 
invoices Bohtiingk and Co. charged brokerage and commiffioo; 
and at the foot of each are the following words : ** We debit yoor 
*< account current for the amount." All the gdods in queftion 
were (hipped between the 19th of OBober 1798, and the 29th of the 
fame month, both days inclufive, for and on account of Crancj bat 
BohtUngl and Co., having received information of the infolveocy 
of Crane, caufed bills of lading to be made out, which wcfe figocd 
by the defendant, and by which the goods in queftion^ were to be 
delivered to the order of Bohtiingk and Co., and the fame were 
by them indorfed and tranfmitted to John Schneider, their agent 
or cerrefpondent in London, in a letter dated the 2d of November^ 
and were received by him accordingly ; who made infara&ce 
thereon. On the 30th of November Bohtiingk and Co. wrote to 
Crane, under cover to Schneider, a letter, wherein after expreffing 
their doubts of his folidity, and diflatisfadiion with his correfpoo- 
dence, they proceed : " We were furprifed again to receive an 
•• order for the (hipment of different Rujftan commodities by the 
•< William^ Capt. UJherwood, at a time when the (ituation of the 
*< London markets, compared to that of ours, left no other profpe£l 
*< in that undertaking, than a lofs as certain as confiderablc. 
** Too much attached to your intcrcft, we (hould have preferred 
*< the entire non-execution of your order, and facrificed oor 
r ^18 1 •< commilTion, if the engagement made by you with the captain 
" had not compelled us to give him his loading. We have ftill 
" a£led on this occafion with fo much good faith, that we alreadf 
" remitted laft poft the bill of lading for 100 caiks of tallow: but 
<« we have fince received from our friends at Hamburg the moll 
«« alarming inttlligence concerning you, which proves that you 
" have not been exaft in acquitting our bills of the 15th of June* 
*« You will acknowledge that this obliges us to a6l with more pre- 
*< caution, and we truft you will not be againd the jjiift requcft 
«* we make you, to furniih our friend Mr. J. Schneider ^th good 
•• fecurity for the amount of the goods by the H^i/liam : it is on 
** that condition only, that wc authorifc him to deliver you the 
^ bills of lading of the hemp, iron, and deals which we are goiog 
<< to fend him. In the contrary cafe you will have the goodDcis 
<< to deliver him without delay the bi() of lading indorfed for the 
«< 100 cafks of tallow, of which he holds the duplicate. Aftcr- 
** wards RJr. Schneider will make ufc of tTiofe documents to rccdn 
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(' the cargo and effeA the fale thereof for your accoantj employing iSor. 
<* the proceeds thereof in acquitting the bills of about 36,000 ^ 

*< rubles, which we fliall draw on you in a month, as we have al« iNCLrt 
" ready agreed. Still we hope you will not fuiFer the matter to •"^ Othem 
*^ come to that extremity, and that you \^iil fooner make the ne*- uf^« 
'* ceflary arrangements with Mr. Schneider to make us eafy. Our woo»«> 
<* old account^ excepting the (hipment by the William^ will nearly 
** balance by means of your conGgnments which are juil arrived^ 
** and the bill which we drew on you dated ift OBober for Soeors. 
** Suppofing always that there arp no bad debts among thofe out- 
*< (landing, for your account. As for the reft we rely perfectly 
*< on your probity that you will be exa£t in paying duly our faid C 519 3 
<< bills of the i ft of OBobery as well as thofe of the 3 1 ft Augufi^ of 
'* 21,000 rubles,'* &c. On the fame day they wrote another 
letter to Crane by the poft, containing this paragraph : <^ We no* 
*' tify to you, that we (hall draw on you in the courfe of a month 
^' from this time the amount of the cargo per the William^ Capt. 
*' Uftftrwoodf and we requeft you'll honour ojur bills* Our old 
*^ account is nearly balanced by the bills which we laft drew on 
*^ you." On the ad November, Bobtlingk and Co. wrote to Crane : 
** We confirm our lift by the laft mail, and are fince without any 
<< of your favours. This ferves to inclofe you invoice of deals by 
*^ the William, Captain UJherwood, amounting to rs. 436 : 3 5. 
*' We confirm to you what we lately advifed you of, namely, that 
*' we (hall draw on you after a month for the amount of our fhip- 
*^ ments by the abovementioned vefiel^ our old account being 
'* nearly balanced by the bills which we have already drawn on 
" you," &c. " We fend this day to Mr. Schneider the bills of 
*' lading for the iron, hemp, and deals, per the William, Captain 
" UJberwood, If you will then fulfil the condition we made ta 
<( you to give Mr. Schneider the needful fecurity, be will deliver 
*' you all the bills of lading \ if not, he will receive from you the 
*< bill of lading for the 100 cafts of tallow, and on the aruval of 
*< the ftiip receive her cargo, and afterwards procure the fale 
*' thereof for your account : at all events we have no doubt buc 
'* that you will u(e every neceffary means to fatisfy the juft de- 
^* mands we here make you; and thus this bufinefs will end with- 
^^ out giving any trouble to you, and any uneafinefs to us." On 
the 6th November, Bobtlingk and Co. wrote Crane a letter containing 
this paragraph : " On the 2d of November you received bills of 
*^ lading and invoice of 445 deals per the William^ Captain UJber" r ^^o 7 
" ivoodj and we requeued you to credit us for their amount 
" rs. 436 ; 35. Wc repeated to you that we fliould draw on 
*^ you after one month for the amount of the (hipment by the fa)d 
^* veiTel." To which was added the following poftfcript : *< We 
^^ have withheld this letter .until this day, the 9th of November, 
*^ and can with pleafure alfure you that Capt. Ujberwood has fince 
'^ failed. \\ e hope that he will have a fpeedy and fafe voyage." 
The iron, h?mp» and deals inqueftion were, on the (hip's arrival 
at the pore of Loudor.^ viz. on the 4th of January 1799, demanded 
of the dcfeiuiant by and on the behalf of the plaintiffs, and a tender of 
the frci^iit chargis ^'Ci^i cxpcnce^ was duly made \ but the defendant 

-did 
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i8or. did not deliver the fame to the plaintiflfs. Crane committed an ad 
of bankruptcy in England before any of the goods were deliyered 



iwGLit on board the Wiiliam in Rujfia^ but not before the purchafe of tbe 
"!r^^ iron on his account^ viz. on the i6th OHohcr 1798, and a com- 
ufn^. miflion of bankrupt afterwards iflucd againft him, under which he 
WOOD. was declared a bankrupt) and the plaintiffs chofen his aiEgnees. 
The defendant on the 12th of January delivered the iron, hemp, 
and deals in queftlon to Schneider^ for and on account of Bobtiingh 
and Co. agreeable to their indorfements of the bills of lading, upon 
being indemnified by Schneider as the agent of BohtHngl and Co. 
By one of the mercantile navigation laws of Rujjia^ publifhed the 
25th oi June 1781, fed. 138. " it is ordered, that if in cafe of 
*< unpaid debts or bankruptcies any body has reafon to fufped'that 
<< the debtor or bankrupt has any thoughts of making the creditor 
^< lofe, and therefore loadeth on board of (hip or veflel goods or 
•• cargo i in fuch a cafe the creditor is to give notice in town to 
L 5^* 3 «« the head judge of the court, (in diflrifts to the chief,) that die 
<* {hip, or veffel, or goods, or the whole cargo (hould be retained 
'< time enough until the full payment is made to whom due." 
(a) « In confequence whereof, and by virtue of this law, if the 
feller or fliipper in cafe of bankruptcies can identify that the mer- 
chandize belonging to him is here in (hips, warehoufes, or wherever 
they may be, in fuch a cafe the goods muft be given back to die 
fellers or fliippers, being their property, and cannot be brought in 
concurs.'' Bobtllngk and Co. did not give notice to the head judge 
of the court, or detain the (hip WiUinmy or her cargo, or any part 
thereof. The queftion for the opinioti of the Court was. Whether 
the plaintiffs were entitled to recover ? 

GafeUe for tbe plaintiffs contended, ift, That this being a defi- 
very of goods by the confignor on board a (hip chartered by the 
confignee, was a delivery to the config^iee himfelf, and therefore 
the former was debarred from the right of (lopping the goods in 
tranfitit upon the bankruptcy of the latter. In Ellis v. Hunt (^), 
after the goods had arrived at an inn in the place to which thef 
were dire£led, and the affignee of the confignee had put his mark 
on them, that was bolden to deveft the confignor's right to flop 
them in tranfitu. There it was faid, that there might be a deli* 
very of goods by giving the key of the warehoufe where they were 
depofited to the purchafer. A fortiori therefore, a delivery to the 
confignee's warehoufe would be a delivery to him : and a char- 
tered (hip is no more than the floating warehoufe of the party b]r 
whom it is chartered. All the correfpondence between the paities 
[ 5^^ ] Rated in the cafe (hews that BohtHngk and Co. conGdered tbe de- 
fendant as Crane^s agent. But this point was exprefidy deter- 
mined in the cafe of Fowler and another f ajjignees of Hunter and C»* 
V. M^Taggart and Co.^ tried before Gro/e J. 2t.BnJlolf and cited in 
Hodgjbn V. Loy (r), that a delivery of goods into a (hip chartered 
by ue vendee, defeated the vendor's right to ftop in tranfito- 

(tf ) What fbllowt WIS ooderftood to be a comment upoa tbe before ledied lew* 
\h) 3 Ttrm Rep, 464. 

(c) 7 Ttrm Rtf. 44a. The circumfttocet here iUted which do not appear !■ ^ 
printed report were read from the brief b the cauiiB, 

That 
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That was trover b^ the aflignees to recover the value of a certain i8oi« 
quantity of tobacco (hipped by the defendants by the order of the 



bankniptfli on board the Minerva^ bound from London for Naples In c lis 
and Alexandria^ which (hip was chartered to the bankrupts for ^^ ^li^ 
three years from July 1 792, and which was paid for by a bill ^t u^Mil. 
three monthsy drawn by the defendants on the bankrupts^ and ac- wood* 
cepted -by them. The goods were (hipped on the 4th of February 
1793^ for which the mate's receipt was given, and an invoice 
thereof was made out by the defendants in the names of the bank- 
rupts. The veflel was detained by contrary winds at Port/mouthy 
during which time the bankrupts having (lopped payment about 
the I ith of March 17939 the defendants procured bills of lading 
to be (igned by the captain to them, and obtained pofiedion of the 
tobacco in September 17949 and procured it to be relanded, and 
afterwards difpofed of for their benefit. Here indeed the bank- 
ruptcy of Crane happened before the delivery of the goods on board 
the William ; but it has been often ruled, that the bankruptcy of 
the vendee is no countermand of the goods, or annulling of the 
contra^ ; as in Ellis v. Hunt^ and other cafes. Then 2dly, the 
law of RuJJia cannot vary this cafe, becaufe, fuppoGng it to apply [ ^23 } 
to the cafe of a chartered (hip, it has not been purfued. A me- 
thod is there pointed out for the confignor to regain po(re(&on of 
his property ; namely, by procefs before the municipal judge : but 
that did not authorize him to take bills of lading to his own order 
from the captain of the veflel, who, though Crane's agent, was 
agent only with a limited authority, according to the terms of the 
charter-party, and therefore could not bind Crane beyond that au- 
thority ; no more than in the cafe of Fowler y. M*Taggart : And 
though by the terms of the charter-party the captain was to (i^n bills 
of lading ; yet it was for the purpofe of enabling Crane to fell the 
goods while the (hip was on its pafiage. 

IVood contra was (topped by the Court. 

Lord Kenton C. J. The deci(ion in this cafe will not at all 
trench upon the general rule of law, refpefting the right of ftop- 
piog goods in tranGtu : but giving the plaintiffs the full benefit of 
the argument, that the delivery of the goods on board a chartered 
(hip was a delivery to the bankrupt, (till the circumftance of the 
RuJ/ian ordinance fet forth in the cafe varies it very importantly, 
and takes it out of the general rule. By that law the con(ignors, 
under the circumftances ftated, had a right to repofiefs themfelves 
of their goods ; and they did fo in ef!'e£t : not indeed by adtually 
taking then\ out of the (hip on board of which they were laden, 
or by inftituting legal procefs for the recovery of them ; but having 
a right fo to do, which it became unneceflary to exert, becaufe it 
was in the firft inftance acknowledged and fubmitted to by the 
captain, in whofe pofle(rion the property was, they impofed terms 
upon him, that he (bould (ign bills of lading to their order, upon [ 524 ] 
his compliance with which, they fuStred the cargo to proceed 
to the place of its dedination, difpofable there as events 
might turn out. The goods are therefore fent with the condition 
attached to them. The law of Rujffla in this refpe£k is a very 
equitable law i and I have often lan^nted that our own code was 

defective 
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i8oi^ defediTe hi the fame particular. For every man contradbg xa 
fupply another with goods afis on the prefumption that that other 



iNGtis is in a condition to pay for them ; and therefore when the condi* 

*^^ ^Itf*" ^*^" °^ ^^ conGgnee is altered at the time of the delivery, and be 

Vf Rit- is infolvcnt, and no longer capable of performing his part of the 

wo«B. cDntraQ,> honefty and good faith require that the contrad (hooU 

be rcfcinded. However the contrary has been fettled to be law, 

unlefs the con(ignor ftop the goods in tranfitu before they get into 

. the confignee's poffeflion. But this being a tranfadion hi a foreigo 

country, where a more equitable law in this refped prevails, I am 

far from being defirous of limiting its operation \ and for the 

reafons before given, I think tl>at the confignors have fabftantiallf 

availed themfelfes of it; and that the defendant, by deltvoing 

the goods to their order, has done no more than he was booad 

to do. ^ 

Grose J. I agree to the general role, that a delivery of goods 
by the vendors on board a (hip chartered by the vend«e is a deli* 
very to the vendee himfelf. But the delivery here was raadeb 
Rujfta: and by a l»w of that (late the goods were in tScSt in this 
cafe kept in tranGtu, notwithdanding they were delivered on board 
a chartered (hip. Confidering them therefore as in tranfitu, the 
Rujfian law is a mod equitable provi(ion> and ought to have a 
[ 525 ] libtrral conClruciion ; for it enables that juftice to be done be- 
tween the parties, which I have often lamented could not be ob- 
tained here. 

Lawrence J. If this tranfadiion had happened in a port of 
this kingdom, the delivery of the goods on board a (hip chartered 
by the bankrupt, would in tStOi have been a delivery to him. 
But the law of Rujfimy where this tranfadion took place, is other- 
wife. By that law it is provided, &c. [Here he read the hv t» 
ftatcd in the cafe.] Then the owners having a right to repoflcfs 
themfclvcs of the goods after they were (hipped^r in cafe of re- 
fufal to fue out procefs for tHat purpofe, might have ordered the 
eaptain to deliver them up unlefs he had given them the fecoriiy 
required by figning bills of ladmg to their order, which he com- 
plied with : then thid was the fame in efiedr as (lopping the goodf 
in tranfitu ; and this by the law of Rujfta they were enabled to do, 
notwithftanding fuch a delivery. 

Le Blanc J. I agree with the con(lru£lion which has beext 
put upon the law of Riiffia in this cafe, and that the owners had 
a tight to dop the goods notwithftanding the delivery which bad 
taken place. Then inftead of having rccourfe to legal procefs for 
that purpofe, the owners firft required of the captain to (ign the 
bills of lading ftated in the cafe to their order. If he had refofed, 
it would then have been time enough for them to have ufed the 
compulfory procefs of the law ; but that was unneceiTary to be 
refortcd to by the captain's compliance with their demand. Ao 
cordingly the captain Ggned bills of lading to their order, which 
was in effed a redelivery to the owners ; in confcquence of whichf 
inftead of ftopping the goods by legal procefs as they might and 
[ ^26 1 would otherwife have done, they fuffered them to remain on board 
the (hip and to proceed to tbe^lace of deftination* Therefore die 

9 liir 
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law of RuJ^a makes all the difierence between this and the other 180I4 
cafes referred to. Poftea to the Defendant 



The KiNd againji The Inhabitants of Everton* j!^{^ 

^WO juftices by an order removed John Payne ^ his wife and Afimofags 
'*' ehildren, by namey from Great Barford to Everton^ both in the ao<i mirried 
county of Bedford. The Seffions, on appeal, ftatcd the following ^"||,7^fj|^ 
cafe : Thar Tbemas Payne the father of Join Paym the pauper, us father 
being legally fettled in Enferton^ reHded there from the year 1779 ^oesnotib!. 
to 1 790 with hfs family, of which during the whole of that period ^* ^^^^* 
the pauper was a ^art. In the year 1782, the pauper being %z feqaentiy* 
years of age, married S. Barker hit firft wife. The pauper and his acquired bf 
laid Wif6 Uted in the family of T. Payne the father, and as a part *\^1^ 
Ihcitof until her death, which happened in the year 1783. There parim to 
#as no iffue of that marriage. The pauper never left the family ^*^'* ** 
eff his father, but continued with him after the death of his faid com^nidf * 
wife I and in the year 1790 removed with^his father to Great Bar- him as part 
ford^ The pauper's father afterwards, and during the time the j^'Si^r^^ 
paupA continued in his family, accpiired'a fettlement there. And ^ * 

la Jj^i 1 79^, the pauper» who ftill continued to live with his fathers 
married Mary Reymlds^ by whom he had the children mentioned in 
the order. That the pauper had gained no fettlement in his own right. 
The Seffions, being of opinion that the pauper was emancipated from 
the family of his father by his marriage with S. Barker^ amrmed the 
order of the two juftices, fubjeA to the opinion of this Court. [ 527 ] 

Wilfofft who was to have fupported the orders^ was ftopped by 
the Court. 

' Co^$ contra, fatd, that it had never been decided that maniage 
aiooe was an emancipation, but it was always accompanied with si 
departure from the hdufe and proteAion of the father. On the con* 
trary, it waa conGdered otherwife in the cafe of R. v. Wingham (a). 
But ae any rate the fa& found by the feflions was conduGve again^ it 
in this cafe } for it is ftatcd chat during the whole period of his mar- 
tiage with S. Barker his firft wife, he ^"iAapart^f bis fotheti^s family* 

X»ord Kenton C. J. The Seffions could not intend more by that 
ftatement than to inform us that locally and perfonally the pauper 
lived in the fame hoofe with his father, and took his fare at the fame 
board with- him ; but they wiffi to be informed whether that fo far 
conftiltttQd him in poifit of law one of his father's family under the 
ttroumftances, at that after his marriage he would follow a newly ac^ 
quired fettkment of the fathei \ and I am of opinion that it did not. 

Per Curiam^ Both orders affirmed (^}> 

(tf) Burt. 9. C* 31^ 

(^) In the ca(e tii Bhgitn v. AmftUlU Bfirr. S. C. 270. the Ton after his marriage Itve4 
ieparate ftom the father, and both thefis circumftances, formed ingredients in the opioioii 
dditered bf tkriM vf the jodgea. But H^rigbt T. only relied on the msniage of the foo^ 
** bf virtue of vtbkh be becomes the head of hit oMm family, which is an indepeodent 
lanulf .** The fame drcumftaoces of marriage and feparatlon from the father*s hovfehold 
otcoreed in R. t HeBtk^ 5 Term Rep, 5S3. But in R, ▼. ff^tttM turn Twahie^rooket, 3 Term 
Rep. 35S. Lend Kjtnytm eoamerates ms^riage without more as one of the grounds of cmsn<* 
dpatioo : but the point was never exprefily decided before the preheat cafe i and here tho 
ctrcumftance of the fon^s being of age forms an ingredient. But it did not appear whether 
any ilrefc were laid upon it in the judgment of the Court; though probably there was, as IK^il 
Bicloded that faCt is tho AatPOKiiC of the ^eftion befoie he wat ite^^ hj Ihe CoBrt. 

Vol. L N u 
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WcdMijday^ The Kino aminjl The Inhabitants of TARDEBiod, 

The renting *TrWO jufticcs by 20 ordcT rcmovcd Ann Wefl%vood from r«f- 
makcnf*'" ^^^i^ ^° ^t^<^f^«rch, both in the county of Worcejler. The 

certain nnr. SeflioDs, Oil appeal, quafhed the order, fubje£l to the opinioo of 
nert io iro- this couTt upoD the following cafc. 

U^'^> The pauper's late hulband, Aaron Weftwood, was a fettled inha- 
witha bitant of Alvtchurch previous to .the year 1790. In the conrfeof 
packetiog that year he took of /f . Milward three runners for fcouring needles 
IJhUh he ^ * "^*^ belonging to MUnvard^ fituatc in TardeUgg^ and a pto- 
hid the ex. keting room, at the rent of one (hilling per packet, for every packet 
dufi»e ufe of needles fcoured thereat. About two years afterwards Mihtmi 
being T" built a cottage for Wejlnjoood^ fituate near the mill in the parifli of 
piece of ma. TardeUgg^ and Weftvyood took the fame of Milmmrd at the rent of 
chiotty for ^s. 6d. per week. About two years afterwards Wejhmod alfo took 
1^^' of one BartUtt three other runners for fcouring needles in another 
fcrewed mill, belonging to the faid Bartlett^ fituate in the pariih of Tarde- 

tiJrS '** of ^^^* ^^ ^^^ ^'^^ ^^^^ ^^ ^°^ (hilling per packet for every packet of 
the mil',) needles fcoured thereat. And foon afterwards Wefiwood took of 
the whole Bartlett another runner and a packeting room in the laft*menliooed 

wl^Ifai^ hi* '"''^* *^ ^^^ '^"^ ^' ^''' ^^' P^'^ week. He worked at the fame rc- 
ofah^vJro/! fp^^i^ely, and occupied the cottage and runners till the time of 
including his death, which happened * about two years ago. A runner coo- 
taUie*''?*!^ fifts of two picccs of wood, cach about nve feet long and eighteen 
nrwri, u inches broad : one of them is fixed with fcrews to the floor of the 
HOC the mill, which may be unfcrewed and removed at pleafure : the other 
/^•I^w/^* is moved upon it horizontally backwards and forwards, by means 
wherry a ^^ ^ P^^^^ ^^ timber fixed thereto at one end thereof, and which 
fettiemeac communicates* at the other with the wheel of the mill : and be- 
taioed twccn thcfc pteces of wood needles are fcoured in bags with oil 
and emery dud. The runners fo rented by Wifln»ood were the 
* C 5^9 ] ptoperty of Mllward and Bartlett. In the mills of this defcription 
there are ufually in the fame place feveral difierent runners worked 
by different workmen ; but at the time when Weftwood took the 
faid three runners of Milward they were divided by a partitioa 
from the other runners in the fame mill ; but -the partition being 
found to take up too much room was afterwards removed, and 
Weflimod^ his wife, and thejr two children flept in the fame mill 
from the time they firft took it until Milward had built the £ud 
cottage, a period of about two years. One floor of a mill will 
contain feveral runners, fome of which may be placed on the floor, 
and others immediately over : thefe, in a frame of wood abont 
two feet above the undermoft. For fome time Weftnvood worked 
at fcouring needles at the rate of fix ihiliings and fixpence per 
packet for Ms/ward only. Afterwards Milward not continuing 
to have fufiicient employ for Weflwood^ he worked for other mat- 
ters. No other workmen had any right to ufe the runners (b 
rented by Weftwood^ without his confent } but Wijhvood had the 
exclufive right to the ufe of them and the packeting room. The 
materials ufcd in fcouring the needles were provided bj We/hmd: 
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ttnd the rent which he paid to Milward and Bartlett for the run- 
hers fo * taken of thenii and for the cottage taken of Milward, 
amounted together to more than ten pounds per annum* 

When this cafe was called on, the Court afked how it could be 
diftinguiihed in principle from Rex v. Dodderhill {a). 

Er/kine and Jervis in fupport of the order of Seillons faid, that 
there the pointing places in the milli which were equivalent to the 
runners here, were not in the epcclufive poiTeflion of the pauper, 
who was only at liberty to ufe any two out of feveral pointing 
places. But here the pauper's hufband had an exclufive poflef- 
fion of particular runners, as well as to the packeting room, with 
which the runners were conne£ied ; thereby adding to the value 
of the packeting room, which no doubt was a tenement. The 
pauper's family flept there for a time. Altogether, therefore, it 
was a taking of part of the mill. In Rex v. Whitecbapel (^) it was 
holden, that a furniflied room with fire found in it, rented by the 
week for a particular purpofe, that of a juftice meeting, and the 
landlord to have the ufe of it at other times, was a tenement fuffi- 
cient to confer a fcttlement : though no doubt the value of lo/. 
a-year was made up by the addition of the fire and furniture. 

Caldecott and Ryder contra were (lopped by the Court. 

Lord Kekvon C. J. There is no diflinguiihing this from the 
cafe of The King v. Dodderhill. A runner is no more a tenement 
than a pointing place is fo. It might as well be faid to be a taking 
of a tenement if a man contrafted to pound in a certain mortar, 
or to ufe a particular grinding^ (lone in a mill. It is not in efFeA 
a taking of a part of the mill as a tenant, but a licence to ufe a par^ 
ticular part of the machinery of it for the purpofe of manufa^ure, 
and for no other purpofe. 

Lawrence J. The cafe of The King r. Whitechapel does not 
apply ; for here the particular value of the runner is found, which 
is neceflary to be taken into the account to make up the lo^ 
a-year \ and that not being a tenement cannot confer a fettlement. 
Betides, it is not even dated that the runner is in the packeting 
room which was appropriated to the pauper's ufe. 
Per Curiam^ Order of Seflions qua(hed. 

(tf) 8 Term Rtf. 449. {b) Hil, %6 Geo, ). % Co»fi. 154. fl, 194. 
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The King again/i The Inhabitants of Rainham. j^nTio^. 

npWO Judices by an order removed Mofes Smithy his wife and A contr«a 

^ (5x children, by name, from Rainham in the county of EJfex **"^" '•■^ 

to Eltham in the county of Kent. The fefTions on appeal qualned *3^ to*I!trve 

the order, fubjedl to the opinion of this Court on the following another for 

cafe: The pauper on the 8th of November 1784, entered into an .y**'*!*"' 

agreement under feal with one Hills a fawycr living in Eltham ; wedc^the 

which agreement is in the words and figures following, (viz.) *• An maftcra^iee- 

** agreement made the 8th of November 1784, between T. Hills \^\^^^^^\ 

trade, and the latter agreeing if he loft any time to the prejudice of his maAer, to atuue fo much per day^ 
conflitutesan apprenticcihip. And at any rate the pauper having feiTed under it for iitora than a )c«i« 
gaiAcd a icttlamqt ckhtr u aa apprentice, or aa • hir^d f«rvaau 

Nn 2 •£ 
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180 1. ^ of Ebhatn^ fawyer, and Jf. Smith' oi the fame place; viz. Smith 
^< doth agree with the faid T. Hi/Is to fervc him for three years 



The Ktno *^ from the date of the agreement in the following manner, tiz. 
agairfi <r for the firft ^ear to be paid ten (hillings per week, for the fecond 
bitan^ of ** y^^^ eleven flitUingSt and for the third year twelve (hillings per 
Raikham. << week. And the faid jT. ii/i7// doth agree and promtfe to learn 
[ 53^ 1 *' the faid M. Smith the art and myftery of a fawyer^ which be 
^ now follows. And it is like wife agreed, that if Smiib (hall 
<< wilfully lofe any time to the prejudice of /f////, be doth hereby 
<< agree to pay to Hillt thr^e (hillings per day for all fuch neglc£t. 
<< And it 18 hereby further agreed » that if Smith repents of this 
<* agreement . before the time expires, he promifcs to pay Hiiis 
^^ 10L on demand ; or if Smith is (ick, or by any diforder or mif- 
<< fortune rendered incapable of work, not to receive any pay from 
<< HUls" The agreement was (igned, fealed, and delivered by 
both parties, and lawfully (lamped. No premium was paid by the 
pauper to Hills. The pauper in purfuance of the agreement im- 
mediately went to Hills f and re(]ded with him in Eltham, under 
and according to the terms and conditions of the agreement for 
two years and a half. 

Pp^liy and Wlngfield^ in fupport of the order of Seflions, con* 
tended, that in order to gain a fettlement by ferving as a hired 
fervant, or as an apprentice, it was not only neccflary that there 
fliould be legal contra£l to ferve fpecifically in one or other of 
thofe capacities, but the parties (hould fo intend \ for if it be either 
uncertain in what capacity the pauper contra£ted, or if it appear 
that the parties intended the fervicc to be in another chara&er 
than that which enures by conftrudion of law from the nature 
of their contrafl, no fetttement can be gained from fuch contrad 
and.fervice. This was pointedly expreffed by the Court in R. v. 
Laindon (a), where it was holden that a defe£live contraft of ap- 
C 533 J prenticelbip (there being no (lamp) could not be converted into a 
contract of hiring and fervice. It wa^ indeed there decided, that 
a contra£): of apprenticeship might be framed without the party 
being retained eo nomine as an apprentice : but there ftrefs was 
laid on the circumftance of a premium having been given to the 
mafter to teach the other his trade. On the other hand, in R. v. 
CoUybatl (5), where no premium was given, and the pauper was to 
do ^ny other kind of work be(ides. the trade which he was to be , 
taught, under which he fervtd above a year, it was holden to enure 
as a hiring and fervice, notwiihftandin'g the principal object was 
to learn the trade. Now here it is uncertain in what capacity the 
fervice was intended to be performed : not as an apprentice ; for 
the pauper was not retained by that name, nor was any premium 
givenf as in R» v. Laindon^ and he was alfo to receive wages : not 
as a fervant } for he went to learn a trade, and was not compel- 
lable as in JS. v. ColtUball^ to do any other kind of work. And it 
is probable, bv the finding of the Seflions givbg no tStOi to this 
contraA and (ervice, that they were o^ opinion^ that though the 
Contra£l enured as an apprentice(hip in law, yet that the panics in 
£a£l intended a hiring and fervice. 

[fy % 7tm ^. 37^ {i) 5 ttmR^ if 3. 

Trowef 
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Tro^ver and Bofanquet were to have argued c contra. i8or. 

Lord Kenyon C. J. The Scflions have ftatcd the deed and the - 
fervice under it in fa£l, leaving this Court to draw the legal con- The Kino 
cluGon i and that can only be done in one way, namely, that this *'S^^fi 
was a contract of apprenticefliip. The inftrument was under feal, bluntt of 
and need \\%i be indented (/i). It has been determined, that the Rainram. 
party ferving need not be retained co nomine as an apprentice *,[ 534 3 
but that it is enough if the purpofe of the contra£t be, that the 
one fliall teach and the other learn the trade. That is the cafe 
here ; for the mafler engaged to learn, i. e. to teach, the pauper 
the art and myllery of a fawyer; and the obje£i of the pauper was 
to be taught the buPinefs. Nontechnical words are neceflary to 
conftitufe the relation of mafter and apprentice : nor is it neceiTary 
that there Oiould be any premium given to the jmaftcr. 

Le Blanc J. 'i he contract was either to ferve as an appren« 
tice, or as a hir^d fervant ; it is immateral which it was in this 
cafe ; for as the pauper ferved above a year under the agreement^ 
quacunque via data, he gained a fcttlement. 

Per Curiam^ Order of Seflions quaflied* 

(a) Vide Stat, 31 Cto. a. r. 11. 



o 



The King again/l The Churchwardens and Overfeen of Wtimflmf. 
the Poor of the Lower (garter of the Pariih of Al- ^•'" ''^^• 
BERBURY in* the County ot Salop. 

N an appeal agakift the poor-rate, becaufe neither the pro- Ume works 
prietors nor the occupiers of certain lime works within the «« nreabic 
faid quarter were rated therein for the faid works, and in order to J,"|J*^^' 
have the general queftion fettled, viz. whether fuch works are pier» though 
rateable to the poor or not ? the following cafe was agreed upon tiiere be lifk 
and has been returned by the Court : hidie wk! 

'William Jellicoe appealed to the la(l quarter felGons for the iog^andths 
county of 5a/i7^ againd a rate made by the churchwardens and profitrare . 
overfcers of the poor of the lower quarter of the pariih of Alber^ '*'***'"*"• 
hurj in the fame county. The feOions amended the rate by [ 535 ] 
charging John Morris and 7*. Butterton 173/. as joint occupiers 
of certain lime works in the quarter. It appeared that John 
Morris and T. Butterton were joint occupiers of certain lime works 
in the quarter under Sir Robert Leighton and Richard Lyjler tfq. 
to each of whom they pay a royalty, amounting upon an average 
to 200/. to Sir Robert Leighton ^ and 6c/. to Mr. Ljifler^ per annum. 
The lime-done when got is .burned in kilns on the premifes. 
Owing to the rifle and expence of working, the prpfits of the oc- 
cupiers are very uncertain. The only aueftion is, Whether the 
occupiers or proprietors, or either of them, are rateable* to the 
poor for thefe lime works ? 

Erjktnty Caldecotti Benjon^ and Clifford^ in fupport of the order of 
Seffions. . The only ground on which the negative of the que (lion 
can be argued for is, that <* owing to the rifk and expmce of 
^ working! the profits of the occupiers are Ycry uncertain." But 

N D 3 if 
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i8of . if there be profits^ whether more or leXs, they muft be liable to bt 
rated, and the quantum is a queftion for the feffions alone to de- 



Tfae King tcrmine. The product of all labour muft be attended with ez« 
^^tht P^"^^ ^"^ ^'^ s ^"^ ixom the nature of a lime work, the expeoce 
Church. 3Q<I rifk 18 Capable of being more accurately calculated than moft 
waidens, other concerRS {a). In R. v. Vandewall {h\ quit rents and other 
A^^\^ cafual profits of a manor were not confidered as the objefls of 
Butr/ rating; but that was becaufe they arofe out of the profits of land 
for which the occupiers were rateable in another (hape* [Lord 
Kenyan C. J. The cafe of cjuit-rents goes on the obje£lioa of 
double rating the fame property in the hands of the landlord as 
[5353 well as the tenant.] In Atkins v. Davis {c)^ Lord MansfiM^. 
though arguing again ft the rateability of the London water- worki, 
aiTumes it to be clear that a lime-ftonc quarry would be rateable ] 
and this upon the fame univerfal principle that the cafe of the 
Cheltenham fpring [d) went» as fo much profit arifing'out of land* 
The reafon why lead mines {e) were holden not - to be ratcahki 
was not becaufe of any fuppofcd rifk or expence, or uDcertatDty 
of profit attending the adventure ; but becaufe coal mines alone 
were mentioned in the ftat. 43 EUz. r. 2. which was taken to bo 
an ezcluflon of all other mines. It is not, however, every exca- 
vation of the earth which is a mine ; otherwife a gravel, or marl, 
or fand-pit might be faid 'to be a mine ; but it muft be fuch as 
requires fkill and fcience in the working, and which is effe£led by 
means of mechanical operations : whereas the lime rock lies for 
the moft part at or near the furface, and is worked by oommoQ 
labourers in the ordinary courfe of their empbyment* 

The Attorney General^ Gith, and Pemberton contra, contended 
that this was a mine, and therefore muft be governed by the (ame 
principle as the cafe of the lead mine. That it was not like the 
cafe of the Cheltenham fpring, for that was a rate upon the land 
itfelf, rendered more valuable on account of the fpring rifing withiq 
it. But this was a rate fpecifically upon the lime works, independent 
of the land ; and therefore it was liable to the fame obje^ion, as 
with refpcA to quit-rents, that it was a double rate upon the fam^ 
property. That the uncertainty of the profits was in itfelf an ob« 
jcdlion which went to the rateability of the fubje£l matter; and 
Z Sn 1 was the ground on which the cafe of ^ex y. Vanat^aU was deters 
mined. 

Lord Kenyon C. J. The only queftion is, "Whether the per* 
fons named in the rate as the occupiers of the lime works are 
rateable in refpeft of that fpecies of property^ The landlords, 
who derive a certain profit upon it in the nature of rent, couM 
not have been rated, becaufe that would be to rate the fubject 
matter twice. But what pofiiblc objedion can there be to the 
rate upon the occupiers. There is no pretence to call this a 
mine. But the land itfelf is convertible into a fource of profit, faid 
indeed to be uncertain ; but it is well known to be produdivcj an4 

(:i) \\AtAtk\n%y Dawif Cold. 324,5. 3^3. 

(*) I Btrr. 991. I Blac. an. S. C. {e) Vide' Atkhit v. Dmt, Gii^ 33!. 

\d) R. V. AJiliir, Cowjf. 6J9. (0 -R. ?• Ricb^r^Jcn^ 3 ^«rr. 1341, 

tiw 
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the v^ry ftatcmcnt of this cafe ihcws it to be fo (a). And as to thie 1801. 
quantum, that mud be fettled by the feflions. , 

J^er Curiam, Rule for quafhing the Order of 

Seflions difcharged. 

(a) The profits paid to the land owners were confiderable : and in Re* v. Parrott tnd 
sikirs^ 5 T$rm Rep. 593. the leifee of a cod mine wa« holden liable to be ratedy though he 
4c«i*ed no profit froito the xnlne after paying the rent le his landlord. 



Schumann againji Weatherhead. yAVmh. 



T 



HIS was a rule calling on the plaintifF to (hes^ caufe why Where a 
the judgment entered in the caufe (hould not be vacated, and J^7"/"^* 
the warrant of attorney to confcfs judgment, and the deed given «6de*an°fn. 
[53^] to fecure an annuity, be declared void under the flat. 1 7 Qeo* 3. nuity was 
r. 26. and delivered up to be cancelled-- It appeared upon (hewing ^^^^"^^ 
caufe, that in lad Eajier term the defendant obtained a fimilar rule did notap. 
upon an affidavit made by him, ftating, that by an indenture dated P^^ ^*t ao 
the 30/A £/* November 1793, for the confideration of 420/. he r°ot'^ot 
granted an annuity of 60/. for his own life to Schumann^ payable riaiisedl 
out of a certain re^ry and vicarage. That on that indenture cootaiwng a 
there was the following indorfement, bearing date the $th 0/ Dt* demotion'*' 
cembcr 1793: ^^ Memorandum, that at the time of the execu- [btaiingdate 
tion of the within -written indenture, it was agreed by and be«- ^^^' il»« 
twcen the within-named y. Weatherhead and P. Schumann^ that been nwde 
W. (hould be at liberty, at any time, to redeem the within*men* prior to th? 
tioned annuity, on giving fix months' notice in writing to S. 5 and ^ecution of 
paying the whole of the arrears then due, &c." Signed by both ilfe7t could 
parties, and witneiTed. That W. alfo gave the bond and warrant of sot be te. 
attorney, &c. to fecure the faid annuity. And the defendant's attorney "|^^ '*> 
depofed,tfaat upon fearching the proper office he found a memorial of waot^f bc*^ 
the indenture, bond, and warrant of attorney, enrolled, but no me« irg ftamped| 
morial of the indorfement for the re-purchafe or redcrmption of ^*)«Court 
the annuity. Upon (hewing caufe lad term againft the firftjule, JerioK>Mle' 
the Court then difcharged the rule (though without cods), becaufe queftioa on 
the indorfement which appeared to have been executed at a diffe- •'«*>fc<jaait 
rent time from the indenture, was not (lamped ; without which, though it 
confidered as a feparate inftrunient, though written on the fame appear cieaf 

Sarchment, it could not be received in evidence. It now appeared /j/**iL!*^* 
owever, by the affidavits on which the prefent rule was obtained, was made° 
that the annuity was originally agreed to be granted upon the before the 
terms of being redeemable ; but that by miftake oir negled, the ^J^ 
indenture had been drawn without fuch a claufe : and, therefore, andtbatfuch 
1 539] when it wa? tendered for execution on the 30th of Navemberf the «'«"f« pf le- 
day on which it bears date, and when it was intended to have been J^^J^'J*^ 
executed, the defendant, on difcovery of the omiffion, objected to fencd b the 
execute it ; in confequence of which, the indorfement above men- n»««orai of 
tioned was made before the execution of the inftrument ; and both roro'iklTlSl 
were executed together on the 5 th o( December, when the indorfe- cording to 
ment bears date. But the memorial which was inrolled on the ^^^ 
14th of the fame month, omitted to ftate the claufe of redcmp- c.^.^."' ^* 
tion. It alfo appeared now by the affidavits againft the rule, that 

N n 4 by 
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1 8^1. by two ievaral indfcnturei of afligiiineiit, each of » mokty, one 
dated the 1 2th of July 1 8oo> ^nd the other the 1 2th of Fehmrj 



ScHVMANN iSoif Schumann for a valuable confideration affigned the annnitf 
Wm THia. ^^ ^"^ ^' BiJUld^ by whonii in truth, this rule was refifted ; and 
' ji£Ao. * Btfietd depofed, that Schumann had left England to refide, as he 
believedf in Germany^ before the prefent nue wasobuined; that 
£• had (hewed caufe laft term ; and would, it was believed, have 
ftayed here longer, if he had expc£led that the annuity would 
again have been queftloned. 

Gibbs and BeJfrrdttitwcd caufe, and relied on the cafe of Gnat* 
head v. Bromley {a) as in point, to (hew that where an applicatioo 
had been before made to fet afide an annuity, which was caovaftd 
on the merits, and the rule difcharged, becaufe no fufiicient caGe 
was then made out ; the Court will npt enteruin a Gmiiar mppUca** 
tion ; at lead not without the party can (hew fome new and map 
ferial fad, which was not within his knowledge at the time of the 
6rft application : for otherwife there never would be an end of li» 
][ 540 ] tigation. They alfo objected, that the party or witnefii to the 
deed ought not to be admitted to give evidence, that it wa$ eie^ 
cuted on a di£Ferent day from that on which it bears date, as that 
would be to contradi£l the Deed. [But Lord Kenyan ^tiii^ tku 
there was no ground for that laft obje^ion : but the Veritas hSi 
might be (hewn.*] That at any rate it was too late to take die ob- 
je^ion now, having waited till the grantee of the annuity was 
gone to reiide in another country, and the aflBgnee was depriicd 
of the benefit of his teftimony. And they cited Hayws v. Hsne(b)t 
wherein parol evidence of an agreement, that the grantor flioiild 
be at liberty to redeem an annuity, was rejected after the death 
of the grantee. 

GarroWf in fupport of the rule, attempted to diftingoiih this 
from the cafe of Greatheadv, Bromley t for this was rather to be 
conCdered as an opening of the former rule than as a difUnfi a|^ 
plication. The former rule was difcharged on the 5th. of l£iy 
only, not becaufe it was fwom that the indorfement was executed 
at a different time from the deed, but becaufe it did not appear 
that it had been executed at the fame time. In confeijueiice of 
that, the prefent affidavits were made the day after, and the pre* 
fent rule to fhew caufe granted in the fame term, in order 10 
bring the faft more difttndly before the Court. The fa& worn 
appears uncontroverted. And as to Schununufs id>fcnce, if it be 
fuppofed that he can alter the ftatement, this rule may ftaad oter 
to enable the af&gnee to procure his evidence. The attentieii of 
the Court was not fiifficiently drawn to the manner in which thti 
{z€t appeared in the affidavits upon the former rule ; otberviiei 
inftead of difcharging that rule, and granting another fhortly af- 
[ 541 ] terwarda, they would have enlarged the firft rule, in order to gire 
the defendant an opportunity of dating the truth of the b&dSl* 
tindly as it now appears. 

liOrd KfiNToN C. J. Among the many cafes which we btie 
been called upon to decide upon applications for £etting afide aa» 
auicksi none eonuins a more convenient rule of decifion than that 

(•) 7 7W» ^. 45 J, (*) , H. Vat. 659. 

which 
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wbioh vra$ laid dawo in Gnatheai v. Bromley ; and as the report of i8«i. 
that cafe contains my opinion very explicitly upon the fubje£l» I 



capnot do better than read what is there flated, in which I fully Schumann 
concur, [rfis Lordftip then read that cafe.] That opinion was ^/f*"^ 

{[rounded upon the ma^iniy that '< intereft rcipublicx ut fit finis axAo. ' 
itium," Now uqlefs we are prepared to refcind our opinions then 
exprefled| that cafe muft govern the prefent \ for it (lands dircQIy 
on the fame ground in every word and circumllance. All the 
fa£ls exifted within the knowledge of the parties at the time of the 
former rule pending^ as are now brought forward. And though if ^ 

we had then been as fully ^pprifed of all the circumdances as now^ 
tt might have altered our opinion ; yet it is better for the eenerat 
admtniftration of juftice that an ineonvenience (hould fometimes 
fall upon an individual, than that the whole fyftem of law fhould 
be overturned, and cndlefs uncertainty be introduced. I (hould 
be forry to fee one deciCon in 1798, and a different decifion on 
the fame fadts in ;toi. I think the rule was wifely and not ar<* 
bitrarily laid down in the cafe referred to, founded upon analogy 
to proceedings in other cafes. The proceedings in ejedlment were 
invented for the very purpofe of obviating the hard(hip, as it was 
fuppofed, of having a title to real property bound by the firft deci-» 
fion. But I do not think there is any hard(hip in this cafe. How* 
ever I will not draw in aid any extraneous argument in fupportof [ 542 ] 
the rule laid down in the cafe of Greatbead v. Bromley ; but ap- 
proving it as I do» I think it ought not to be didurbed, and that 
It governs the prefent cafe. 

G&OSE and Lawrence Judices, confidered the queftion as con* 
eluded by the authority of the cafe of Greaihead v. Bromley / and 
that this matter having pafled in rem judicatam, the merits of the 
cafe could not now be entered into. 

Lb Bi«anc J. expr^ficd himfelf to the fame ttkOt ; and added, 
that no injuftice would enfue from abiding by the rule ; for where 
it appeared to the Court that there had been a mere flip or tniftake 
in difpofing of a former rule^ it was not unufual» upon a proper cafe 
made out, to open the rule again : but where the former rule had 
been difpofed of after hearing the parties, .as it now appeared upon 
the very point of objefiion now urged, he thought they were not 
entitled to aik to have it opened again. Rule difcharged. 



Bow£N, one, &c, againji Shapcott, in Error, 7^^''^* 

'TTHE plaintiflF below, by the name of Sarah Shapcott^ brought To a pica in 

'*' her adion of aiTumpGt in C.B. againd William Bo%uen s to **»«««»««« of 

which he pleaded^ •« that the faid Sarah now is, and before, and "if"^'^ 

"at the time of fuing out her original writ aforefaid, was called piicition'tbtt 

•• aHd known by the fumame of Siipcottf** &c. traverfing that (he *** Pontiff 

was known by the name of Shapcott : " and this he is ready to m wdUy^St 

^ iMi verify, wherefore he prays judgment of the faid original writ om wudc m 

** and of the declaration aforefaid, and that the fame may be ^ ^^^ * 

V ^U4flM»i.'* RcpUcation, that (he the faid Sarah, long before, Sl^^oicr. 

niled«them 
moft be JQdgiDent of refpondeu oofier, and not quod iicuperet. 

7 • and 
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» 

itoi. and at the time of fuing out her original writ, was called and 
known as well by the furname of Sbapcott as by the fomame of 



BowtN Shipcott 5 concluding to the country. To this there was a demnrrer, 
Shaf^t ftating that the matters in the replication contained were not fuf- 
iaEiror. ficient in law for the faid Sarah to have or maintain her fatd aBtm 
thereof, &c. wherefore, &c. the faid 97///am prays judgment, and 
that the faid Sarah may be precluded from having hf r faid oHm 
thereof againft him, &c. Joinder in demurrer, concluding, as 
nfual, with a prayer of judgment, and her damages, by reafon of 
the premifes, to be adjudged to her, tuc^ on which there was 
judgment by C B. that the replication was fufficient in law for 
the faid Sarah to have her aforefaid aAion thereof maintained 
againft the faid WiHiamf 6ec. by reafon whereof the faid Sarah 
ought to recover her damages by occafion of the premifes, &c. and 
an award of a writ of inquiry to the (herifF to aflefs the damages | 
on which the damages were accordingly aflefled at 78/. 6s. 9^., and 
final judgment given for the fame, and the cofts, &c. On this a 
writ of error was brought, and feveral errors aiCgned, amongft 
others, that the faid judgment is a final judgment for the faid 
Sarah to recover her damages, cofts, and charges aforefaid, agr^M^ft 
the faid William \ whereas it ought to have been an interlocutory 
judgment only, for the faid WtlUam to anfwer over, &c. 

Confl for the defendant in error. The rule is, that where the 
judgment prayed goes to the ivrii^ there it is ut refpondeas oqfter; 
out where it goes to the aSfion, it is quod recuperet. Now here if 
t 544 ] ifl^c had been taken, and and the h€t found againft the defendant, 
the judgment muft have been quod recuperet : then by demurring 
to the replication he admits the hCtf and calls for the judgment of 
the court, whether the affion be maintainable, and he cited Gcft. 
C. B. 53. But, 

By the Court* The rule is laid down in Eichom v. Le Mmtrt^ 
^ Wilf. 367. that where one pleads a fa£l which he knows to be 
falfe, and a verdid be againft him, the judgment is final : but 
upon a demurrer to a plea in abatement, there fliall be a refpondeas 
oufter ; becaufe every man (hall not be prefumed to know the mat* 
ter of law, which he leaves to the judgment of the Court* That 
nile governs the prefent cafe, which is that of a demurrer to a rer 

plication to a plea in abatement. ^Judgment of C. B. rererfed, 

and Judgment of Refpondeas Oufter entered. 



Tridaf, Parke again/i Eliason and Others, Affignees of Fersent 
7««"^ and Bodecker, Bankrupts. 

leavecopUce nPHTS was an adion for money had and received by the defeo- 
cemin lonf JL j^nts to the plaintiff's ufe ; to which the defendants pleaded 

bills inB*% • » m ' f 

jMndty and to be allowed permiflion to draw withr>ut reoewalt bills of fliorter dates, and defiret B. to caks* 
lite thefum to be dra^n for, allowing commiffion^and the long bills iDdorfed by A. are iodofed to H ia 
the fame letter. B, anfwert that agreeable to yl.'s wiflies he had difcounted the bUU and tbea rpcdliet 
the amount to be drawn for. This tranlaaioo is not aa exchange or lale of bills upon difco«i]it« b«t« di. 
|K>6t of the long bills on condition of being allowed lo draw flaorter bills : and B, having actepted wf*s bi}l% 
and fuch acceoiances being difhonoored, in confeqacoce of Bt bankruptcy, and the loogibipi haviag it- 
tnained in foecie in B.^t hands at the time of his bankruptcy, and B*% affigoces having aftcnwirdt itcdved 
the vAlue of ibeiD, A m4y recover the amount from them as money had and xecciTed to his afe. 
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the general iflae. The caufe was tried at the fittings after Ipfl /f/- j toi. 
larytcrm before Lord Kenyan^ when the jury found a verdidl for 



the plaintiflF for 4710/. ips. 6d.t and cofts 40/., fubje^i to the Paik, 
opinion * of this court, on the following cafe : On the 1 7th of a^'mft 
Augujl «799, M. Cullen^ as agent for the plaintiff, wrote a letter ^Jq f***^ 
toMeflrs. Perfent and Bodecher^ merchants in London^ inclofing fcr r #r4^ 
Tcral bills of exchange, indorfed in blank by the plaintiff, amount- ^^5 J 
ingto4837/. loj, ii\d. as follows; <^ A friend of minewiOiesto 
place the within inclofed bills, amounting to 4837/. los* 11 Id. in 
your hands, to be allowed permiflion to draw without renewals, at 
two or three months, allowing the commiflion formerly men« 
tibned in your letter. I (hall be obliged by your making a calcu* 
lation of the fum to be drawn for. Tour compliance will much 
oblige,^ &c. 
13th Ji^/y 1799. Sterling and Hunter^s note at fix 

months, - - jC-i423 7 4 

Pardo on Da Cofta^ nine ditto 733 1 1 o 

G. Frafer and Co. on Hjmen^ Co-' 
i&rn, and Co., fourteen ditto 474 o o 

2d March 1 799. Parke on Auguilar and Co., four- 
teen do. - - » 1527 13 o 
31ft 05ioher 1 797. Bogle ahd Jopps on Jopp^ twcnty- 

fcven do. - - - 378 ip 7* 

31ft OrZ^^^ri 797. Ditto on do. twenty- feven do. 300 o o 

^.4837 10 I I J 

On the 19th oi Augujl 1799, Perfent and Bodecier returned the 
following anfwer to Mr. Cuilen : « We have been duly favored 
with your letter of the 17th, covering your remittances for 4837/. 
tor. ii|^., which agreeable to your wiflies we have difcounted ; 
and beg leave to hand you annexed an account thereof, by which 
you will obferve there remains 4710/. 6/« 6d* for you to value upon r ^^5 n 
us at three months' date without renewal, which drafts will on 
prefentation meet due honor.'' On the, 26th of Augufi, Cuilen 
wrote to Perfent and Bodecier as follows : ** I duly received your 
efteemed letter of the 19th current, and return you my bed 
thanks for its contents. Mr. Join Parke will draw for the bills you 
difcounted, which pleafe to honor." On the 28th of Auguji Per* 
fent and Bodecier wrote to Cuilen as follows : << Your efteemed 
favour of the 26th inftant apprifes ,us, that Mr. John Parke has 
your authority to draw for the bills which we difcounted, which 
draft will meet due honor." On the 21ft of Augufl^ the plain- 
tiflF drew bills at. three months date upon Perfent and Bodecier^ 
amounting to 4710/. 6/. td. being the amount of the bills fent to 
them as aforefaid, allowing to the plaintifFintereft for three months, 
and dedufling the commiffion agreed upon : which bills were ac- 
cepted by Perfent and Bodecier \ but they foon afterwards became 
bankrupts, and did not pay any of fuch acceptances. In September 
1799, Perfent and Bodecier became bankrupts, having in their 
I)ands the feveral bills received from the plaintiff unnegotiated ; 
9n4 fpr which the defendants, as their a(I]gnees« in and previous 

to 
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1 80 1 • ^^ ^^X ' B^^ received the full amount* Three of the moceptmcct, 
amottOtiiig to 1600A given by Perfent and Bodechr to the phmtiff 



Paeke vc^ negotiated by bim ; but in confequence of the banlcmptcy of 
n^ Pirfent and Efdecker^ tbey were returned to him difhonored ; ^nd 

udOcben. ^^ tendered the fame, and aUo the other Gx bill8» amonntii^ to 
32x0/. 6/. 6^*9 which had not been negotiated, to the defcndaoti 
on the 1 8th of Stptember 1800, previous to the commencement of 
this a£lion, and demanded payment of the money which they hid 

C 547 ] received upon the bills difcounted by the bankrupts as before dated. 
The qucftion for the opinion of the Court was. Whether the piaio- 
tiflF were entitled to recover in this a£Uon ? 

Wo9d for the plaintiff. The original bills were only depofited 
with the bankrupts before their bankruptcy in the nature of a 
pledge, to fecure them up to the extent of their acceptances, 
which they had lent the plaintiff upon the tent^ propofed. Then 
thofe acceptances not having been paid, the confideration for the 
depofit failed j and the bills depoGted remaining unnegociated in 
the hands of the bankrupts, and unmixed ^with the general mals of 
their property, the aiEgnees had no right to receive payment of 
them ; but having fo done, it is money had and received to the 
ufe of the plsTmtiff, whofe property in the bills ftill continued. 
That the bills were merelj depoGted as a pledge, and not in- 
tendod to be difcounted or fold in the market, appears by reference 
to the correfpondence. The Grit letter fays* '' A friend of miiie 
<< wiihes to place the inclofed bills in your hand, to he a/lewed 
<< permtffion to irawi^ &c. *< I (hall be obliged by your making a 
<f calculation' of the fum to he drawn for** The intention tber&> 
fore was, that the plaintiff, in cooGderation of the fecurity lodged 
with the bankrupts, might draw upon them from time to time for fo 
much as the bills would cover, deducing their commiffion, &c 
The word d^couni being introduced by USt bankrupts in their aa- 
fwer, could not alter the nature of the terms on which the depo- 
fit was mad< ; but at any rate, it meant no more than calculatifl^ 
the amount of the fum for which the plaintiff might draw upon them. 
The bankrupts* acceptances could not have beea taken in exchai^ 
[548 ] for the other bills, becaufe they would become doe long before. 
Thofe acceptances have been offered to be returned to the aifigoces. 
7addj contrik. The bills were either transferred to the hank* 
rupts, I ft, on a general banking account; or adly, to anfwera 
fpeciGc purpofe, and reimburfe them for their advances to the 
plaintiff i or 3dly, which is the real nature of the tranfa£Uoa, 
upon an exchange of property. The circumftance of the bills bar- 
ing been indorfed by the plaintiff to the bankrupts, is decifive to 
(hew that he meant to diveft himfelf of the whole property, and 
not merely to depofit them as a pledge. If the latter only had been 
intended, there was no occaGon to indorfe them; for that enabled 
the bankrupts, if tliey thought fit, to negotiate them. The legal 
effect of the indoriement imd delivery of the bills was to pals the 
property to the bankrupts ; and all the cafes of depofits (a) fliew an 
agreement between the parties to control the operation of die lav 

(fl) ZxfMTtt Duwut, I Aik. 132. and i ViJ. ^tx. Tu|y, EfiStiwrth, 5 7cm Jt^ 
El 5, iiid Ziwtk f . IfWAcTi 1 3l0(, 1154, 
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in that nttpeSt. But here there was i\othiiig in the agreement to i8oi. 
prevent t^ie bankrupts' negotiating the bills imdiediately after they 



received them. The bankrupts themfelves fo confidered it at the Pakkm, 
time. They reprefented the tranfa£tion as a difcounting of the *^^ 
biUs ; and that was not denied by the plaintiff. The probability ^'^^ 
too 18 on the fame fide 1 for the plaintiff was a ftranger to the 
bankrupts at the time and had no account with them, as in the 
cafe ex parte Dutnas^ and in Toohe v. Hollingworth s but it was a 
fimple tranfa£tion of difcounting bills in the market. Suppofing 
there had been no bankruptcy, and the original bills had not been C 549 ] 
paid when due, the only remedy the holders would have had would 
have been upon the plaintiflTs indorfement : then the bankruptcy can 
make no differencci as was faid in Hollingworth v. Tooke in Error («)• 
The nature of this tranfa^lion is a mere exchange of property ( 
as in Rolfe v. Cajlon {b) ; the one fet of bills were a confideration 
for the other. It is true, that here the original bills wete at long 
dates, and would not become due till after the bankrupts' accep- 
tances ; but that (hews that the former could not have been depo- 
fited to anfwer the latter ; becaufe they would not have anfwered 
the purpofe of putting the bankrupts in ca(h; and therefore could ' 

only have been intended to reimburfe them afterwards, like any 
other cafe of a difcount. Again, if this had been meant as a 
depodt, the agreement would have been to draw nvitb renewals^ 
and not without : but the latter makes an end of the tranfaAion^ 
and (hews that no further account was intended between the par- 
ties. If this be a cafe of depolit, then every cafe of a cuftomer 
putting bills into his banker's hands will be the fame ; but that waa 
confidered otherwife in Betit v* Puller (c). 

Wood in reply. The indorfing of the bills pledged by the plain- 
tiff cannot make a difference in the nature of the agreement ; be- 
caufe that was neceffary to enable the bankrupts to receive payment 
of them in cafe they complied with the condition of the depofit. 
Nor is it any objection to confider this as the cafe of a pledge, 
becaufe the legal property paffed to the bankrupts ; for that is the 
cafe pro tempore of every pledge. In the cafe put of the bankers^ 
if the bills were paid in by a cuftomer on his general account, [ ^e^ ] 
then he could not recover them back in cafe of a bankruptcy : but 
it is different where bills are paid in on a fpecific account *, becaufe 
the bankers have then no right to appropriate them to any other. 
The effe£k of the llipulation againft a renewal of the biHs was no 
more than an engagement by the bankrupts that they (houid be 
pundually paid when due. 

Lord Kenton C. J. Some confufioti has arifen by fuppofing 
that there is a technical fenfe annexed to the term difcount^ which 
cannot be gotten rid of; but that is explained by confidering the 
true nature of the tranfa£tion. If the bills had been taken to the 
bankrupts upon a fimple propofal to difcount them, the tranfadion 
would have been merely that of a purchafe, and no queftion could 
have arifen. But this is nothing like a cafe of difcount ; but the 
Ullt were placed in their bands to anfwer a particular purpofe^ 

(«) t a. Bl*e. 50J. (») lb. 570. (0 5 Tim fif. 494. 

The 
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1 80 1. The flrft propofal to them is to know to what extent the pluntiff 
might draw on them upon a depofit of the bills. The bankrupts 



Pabkb hj their anfwer accept the offer^ and fpecify the amount to which 
mgshi/ ijjgy ^jji honor the plaintiff's drafts at three months' date. If this 
mi Oihen. ^^^ hctn a new cafe, there might have been as much difficulty in It 
as there was in the cafe of Tooke v* HoUingivortb {a)^ which wis 
Yery fully confidered. There was indeed a difference of opinion 
among the Judges of this court, but a majority thought with the 
plaintiff, and their judgment was afterwards confirmed in the Ex- 
chequer-chamber upon a writ of error. The fame principle wai 
afterwards recognized in the cafe of Bent v. Puller (i), though the 

r rpi "] conclufion was different upon the 'fads there difclofedi and it ap- 
peared to me that Mr. Juftice Buller^ who differed from the reft of 
the Court in the firft cafe*, relented a little in the fubfeqnent one. 
At any rate, however, the point is now fettled, and the diftin^on 
clearly afcertained between the cafe of bills paid into a banker's 
hands on a running account, and the cafe of a finale tranfadios 
like the prefent^ where the depofit is made for a fpecial purpofe« 
Here the bills were depofited for the exprefs purpofe of enabling 
the plaintiff to draw on the parties to a certain amount ; and thofc 
very bills, having an ear-mark on them which dtftioguiibed them 
from the mafs of the bankrupts' property, remained in fpecie in 
their poffcflion at the time of the bankruptcy : then (hall the af- 
fignees be permitted to appropriate them to the ufe of the bank« 
rupts* eftate, when the other acceptances, in conCdrration of which 
the depofit was made, have not been paid ? The affignees can only 
take the property of the bankrupts, fubjedl to every equity to which 
it was liable in their hands ; and they having received thefe bills 
upon a condition which has failed, it is fecundum aequum et bonum 
that the plaintiff (hould recover back the value of them. I refer 
to the principles eftabli(hed in Toohe v. HoUingwortb^ and Beni 
V. PulleTy which are plain and intelligible to all men, and I muft 
lean again (I making any exceptions to them upon nice'diftinAioo^ 
which would fcrve only to perplex commercial tranfaflions. 

Grose J. I confider this as a cafe of bills placed in the hands 
of the bankrupts to anfwer a particular purpofe, and that purpofe 
not having been anfwered, the owner is either entitled to receive 
back the bills themfelves in fpecie, or to recover from the de- 

t 55^ 3 fendants the produce of them. The cafe of Tooke v. Holiingvtrii 
decides the piefent queftion : ahd it feems to me that Mr. Juftice 
Bullet in Bent v. Puiler acceded to the dodrine eftabliflied in the 
former cafe. This was one fimple unmixed tranfa£lion. Theic 
was no general account before exifting between the parties \ ncff 
was it the general cafe of a difcounting of bills. The propofal in 
the letters is to h^y^t leave to place the bills in their hands, and, in 
confideration of that, to have leave to draw upon them other bills 
to a certain amount. The bills depofited were of much longer 
dates than ihofe given by the bankrupts. And the conduA of the 
bankrupts (hews plainly what they thought of the tranfa^ion. For 
though in dillreis, yet they never negotiated the bills fo depofited, 

(4) 5 tarn Ref, %iK. {h) 5 lb. 494. 
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but honcftl^ retained them in fpecie in their pofleflion at the time i8oi. 
of the bankruptcy. The bankruptcy then could not give the aflig- 



nees more right to difpofe of them than the bankrupts themfelves Paekb 
had J and the original purpofe for which they were depofited ncit H^'"'ft 
having been anfwered, the aflignees cannot in confcience retain md othen.. 
the produce of the bills. 

Lawrence J. This is to be confidered as a cafe of bills de- 
poG'ed for a particular purpofe, and not an exchange of one fet of 
bills for another. The firfl: offer is, ^* to piace the bills in your 
hands.*' It is not to exchange them for other bills. For this the 
plaintiff is <' to be allowed permiflion to draw without renewals 
at two or three months.'* The meaning of which was an offer to 
depoGt the bills in queftion, which had a long time to run, on 
condition of being permitted, as his convenience required, to draw 
bills on the bankrupts of a (horter date. And then the writer de- 
fires them to calculate to what amount the plaintiff (hall have 
leave to draw upon them. Then the bankrupts in anfwer fay, [ 553 ] 
that •* agreeable to your nvt/bes we have dtfcounted.** But how muft 
that be underllood ? the defire expreffed by the plaintiff was to 
place the bills in their hands, and to have leave to draw bills ofjhorter 
dates ^ and to know to what extent he might be allowed fo to do. 
When therefore the bankrupts fay» that agreeable to their cor- 
refpondent's wijbes they had difcounted^ it muft be underftood that 
they had accepted of die propofal made to them, and ufed the 
latter expreffion with reference to the calculation of the amount 
which upon dedu£ling intereft and commiflion they meant to 
allow to be drawn upon them. The original bills were therefore 
depofited upon the condition of the plaintiff^s having leave to draw 
on the bankrupts bills of a fliorter date \ and that condition not 
having been complied with, a right of a£lion has accrued to the 
plaintiff to recover from the alSgnees the value of the bills which 
they have received. 

Lb Blanc J. I confider the principle which governs this cafe 
as having been fully e(tabli(hed in the cafes of Toole v. Holling^ 
worth (fl), Bent v. Puller {b), and Zinci v» Walker{c) : and though 
there was .a difference of opinion in the former cafe, yet that was 
not fo much a difference as to the principle itfelf, as with refpe£t 
to the application of it to the fads of that cafe. There does not ap« 
pear to have been any tranfa£lion between thefe parties previous 
to the letter of the 1 7th of Augujl 1 799. We have therefore the 
commencement of the tranfa£tion, which enables us to difcover 
better what the parties meant ; and there can be no doubt upon 
that letter what was their meaning. The application was not to [ 554 ] 
fell bills of long date for thofe of fliorter date, but to place thofe 
long bills in the hands of the bankrupts upon condition of being 
allowed to draw fliort bills upon them. And though in their 
anfwer they ufe the term difcount^ yet they affent to the terms of 
the firft letter, and ufe that word merely as a mode of afcertaining 
what they were to receive for the accommodation. The bills 
therefore having been depofited upon a condition, and that con* 

{a) 5 T(rni ^, 215. (^) lb. 494. (c) a Bl^x, 1154. 

dition 
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1 80 1, dition not having been compfled -with, and they fei^aifiittg m 
fpecie in the hands of the bankrupts at the time of the bankruptcy. 



Pabks the plamtiff might have brought trover for them againft the af« 
Eliaiom ^8*^^^* » ^^^ ^^y ^a^ing parted with them and received the wiAtkt, 
aadOtb^ t^ adion lies in lieu of the other to recover the bills. 

Poftea to the PlaindC 

jmTjIjS. Stoh e qui tarn agaifffi Farby. 

An iffidavic T ]PON a rule nifi for judgmeot» as tn cafe of a nonfait for ndl 
ofexcufe, ^ proceeding to trial, an affidavit of the plainttOTs actom^ 
fl?eht*'f€w ^"^^ produced in anfwcr, affigning as a reafon for aot goiog to 
Bocproceod. trial, that he wis not enabled to prepare briefs for counfel in time, 
^<yj*>* on account of the plaintiff having been abfent on a joomey, and 
^^^^ not having returned home till the. day before die aflizes; and 
s nik for therefore he was under the ncceffity of coontcrmaodiog notioe of 
i«Mp«n« •• trial i and 

MSSt^bi ^(/^ "^^ offered a peremptory undertaking, which 

%m uni at JFU/on for the defendant obje^ed to taking, as this was a qui 

mkL*!^^^ tarn at^ion, which the Court would not fufer to be kept hangoig 

over the defendant's head upon fuchr an infqfficient ezcufe as thi#} 

L 555 J of which there wis no inftance in the books, in the cafe of a qui 

tarn adion ; though in bther a£\ion8 for the* trial of rights between 

the parties fuch an ezcufe might be admitted. But 

Lord Kenton C J» faid, that there was no difference to b* 
made in this refpe£l between qui tarn and other anions ; the lame 
rules of practice muft govern both. To be fure the ezoafe of* 
fered was flight : but almoft any excufe opoft affidavit was fufficH 
ent upon giving a peremptory undertaking. And he added, that 
he had heard Mr. Juftice Dennifon fay, that lie had never known 
an inftance of an application to difcharge fuch a rule on a percsp* 
tory undertaking being denied, where any affidavit .wa» offered in 
excufe. 

Wilfin then agreed to take a peremptory undertaking to try, aad 
the Rule was difcharge d {a\ 

(«) Vide M^tut f . r. t. Sfietr^ 7 Trnt Btp, 178. 

* ■ - 

j^afi^ Harman agaln/i Tappendbk and fifteen Others. 

Anaaioii ^HIS was an a£tion on the cafe to recover damages, wherein 
s^oflTinS- *^ plaiptifF declared, that whereas before, and at the time of 

▼iduais for the committing the grievance after mentioned, he held the office of 
•at crrocw one of the freemen of the company of free fifficrmen and 3redger- 
byihoaUa ^^^ ^^ ^^^ manor and hundred of i^nvf/^am, in the county of 
corportcect- Ktnt^ and derived from fuch office fundry great advantages, pro* 
'hfch d^ £556] fits, &c. and whereas % Tappenden^ fT. LigbtfiQt, C. Tbmmu^ 
mcothap-"* (defendants,) and T. Stteed^ fince deceafed, at the time, &c. held the 
pcot to the fereral offices of fteward, foreman, treafurer, and book-keeper of 
^^ ^ the (aid company, &c- and the faid D. Stepbem, J. H^ard, (and 
without Other defcndantsi) being freemea of the faid company^ were jo- 
proof of mt* rocs 



itco. 
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rors at a certain court, called a water-court, holden in and for the i8oi. 
manor of F. aforefaid, on the 28th Ji/Iy 1798, yet the. faid J. 



Toppenden fi hoiding the office of fte^vard^ and W. L. fo being Haimaic 
foreman^ l^c. and the faid £>. S., J. W.<^ &c. being fuch freemen n*^P 
andjurorsy as aforcfaid, contriving and ivrongfully and unjujily^ in^ o«ii'*n4 
tending to injure and damnify the plaintiffs and to dijturb and difqttiet Others. 
him in the peaceable and quiet poffeffion^ ii^c. of his faid office of a if cc- 
man of the faid connpanjr^ and to deprive him of the advantages ^ pro* 
fits^ He* belonging and appertaining to him in right of fuch office^ 
whilft the plaintiflF fo held and enjoyc^d his faid office, and behaved 
himftftf well therein, viz. on the 28th of July 1798, at the faid 
court then hold en in and for the faid manor, wrong/idly^ unlanvfully^ 
andunjufllyy and contrary to the duty of their faid feveral officety 
did order and procure to be ordered in and by the faid courts that un* 
lefs certain forfeitures fbould he paid to the fleward of the faid courts on 
or before the o,th of Auguf then ncxty for the ufc of the lord, &c. the 
faid plaintiff (hould, and he was thereby ordered to be disframhifed 
from being a free fifherman, &c. proviftonally^ during the then en- 
fuing oyflt'r feafon, and until further order of the faid court : by 
means whereof the plaintid' was wrongfully, unlawfully, and un- 
juftly removed from the faid ofEce of a freeman, &c. and dif- 
franchtfed from being a free fi(hrrman, and dredgerman of the 
faid manor, &c. until he was redorcd as after mentioned, and 
until the plaintiff, on the 23d q\ April 17999 applied to B. R. 
for, and obtained a writ of mandamus, directed to the fteward, [ 557 ] 
&c. of the faid company, to reftore him, &c. or to (hew caufe to 
the contrary thereof, &c. yet the faid Jleward^ foreman^ treafurer^ lie* 
and the freemen of the faid company ^ not re^;{rding the faid writ, &c« 
did not proceed to reitore the fnid plaintiff to the faid office of free- 
man, but in their return to the faid writ certified and returned cer- 
tain caufes, wherefore they could not, &c. which caufes having been 
adjudged by the faid court infufficienc in law, fuch proceedings 
were thereupon had in the faid court, &c. ; that on the 13th of 
November^ 40 Geo. 3., a peremptory writ of mandamus was 
iirued(a), whereby the fteward, &c. and freemen of the faid 
company, were peremptorily commanded to hold a court, &c. and 
reftore the plaintiff to his faid office of one of the freemen, &c. \ 
and the faid fteward, &c. in ttieir return to the faid writ, certi- 
fied that they had on the 18th of January 1800, held a court, &c. 
and reftoied the plaintiff to his faid office, &c. By reafon of all which 
pteinifes, the plaintiff for a long time, viz. from the 4th of Augu/i 
1798, until the 18th ol January i8co, was deprived of great advan- 
tages and profits, &c. which would have arifen to him from his faid 
office, &e. and particularly of a (hare of the privilege and emolu- 
ment of laying and keeping oyfters upon certain oyfter grounds 
within and belonging to the faid manor, &c. and of carrying on 
and exercifing a trade in oyfters in common with the reft of the 
fitemen of the faid company, ivhich the plaintiff would have re* 

(«) That wai the cafe of the Fa^rtrpMtm Company, reported in 8 ^erm Rep» 35a. where 
the cooftitatioo of the company Is ftated, and the scovndi 00 wi.icb the |»erexnptof7 man* 
• 'a»ot wu (laaud* 

Vol. I. O a ceifcl 
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itoi* ceived and been entitled to if he had not been fo remotedy Sce.and 

^ , has alfo fuftained great cofts, charges, and expences by meant of 

Maimam ^^^ * feveral proceedings in J3. R.^ and in procuring his reftofation 

0gainft to his fdid officc. The fecond count wag nearly fiitiilar» the prin- 

^^"Ind ^'P^ diflPerence being that the reftoration of the plaintiff to hit 

Otbert. office was dated to be on the particular day mentioned^ without 

£ *5 j8 3 alleging that it was by meaps of the mandamus $ to the plaintiff's 

damage of 2000/. 

At the trial before Lord Kenyon C. J. at the Sittings at Wefi'^ 
mnfter after laft Hilary ttxm^ the plaintiffi in order to flicw the 
damage fuftained by him, after proving that he was a freeman of 
the company, gave in evidence the cuftom of the company, that 
certain days are appointed for catching oyfters, and the quantity 
allowed to be caught on each day, is divided according to the num- 
her of the members belonging to the company, and the (hares or 
ftints of fuch as do not attend, are appointed to b^ caught by cer- 
tain others of the members, who allow them half the (hare fo al- 
lotted to them. Thus, if A. be abfent, and his ftare be allotted to 
J3.f who iiihes for him, B. is entitled to the whole of his own 
(bare, and to half of ^/s, A. being entitled to the other half. He 
mlfo proved the order of amotion, in confequence of which he was 
prevented from exercifing his right of filhing during the whole fca- 
fon. The order was as follows : « At a water*court held the aStb 
^uly 1 798. Whereas at this court M' Harman has not paid the 
les impofed upon him by a former order of this Court (a), and 
does refufe to pay the fame, in violation of his oath as tenant of 
r ceo 1 ^his °'>°o(' ^^^ hundred, and in direfl oppofition to the by-laws 
and orders of this company : it is therefore ordered by this Courts 
that unlefs the faid fines be .paid to the fteward of this Court oner 
before the 4th of Auguft next, for the ufe of the lord, &c. he the 
faid Jf. Harman (hall be, and is hereby disfranchifed from being a 
free fiiherman and dredgerman of this manor^ &c. prmnfionally^ 
during the enfutng oyfter feafon, and until further order oi this 
Court. And it is hereby ordered, that application be made to 
the Right Hon. Lord Sondes ^ the lord of this manor, &c. to con« 
firm this order of disfranchifement, according to (he ancient laws 
and cu(ioms of this company." The plaintiflf alfo gave in evidence 
the writs of mandamus and returns; and tnfifted further, that he 
was entitled to the cofts and charges he bad been put to in profe* 
cuting thofe proceedings* But Lord Kenyon C. J. was of opinion^ 
that as the law had not given cods in this cafe, as it had in others (^)^ 

ftf ) See the c^fe of the Company of Fiihermen of Favtrfiam, % Term R^. 35s. where* 
^T It appears that every perfon on his ^dniilfion into the Company takes an oath to obfevf* 
the cutiumary la«#% and to pay fuch fines as (hould be impofed upon him. That 10 174S 
9S order wa« made by the Company that none of their memben (hould buy pr lay asy oyf* 
ters in certain places there mentioned within the manor and hundred, or nvit^ my crtdtmr 
kswk ifpm ar juar tbi K^tifo f^U on pain of forfeiting %o*. for every offeace to the afe 
^the lord. That HarMtan in 17969 7, snd 89 Uid oyftera f«r hit own fain vnchia a 
ba-ik on thf Kemfijb fhore» whereby he incontd three fodcttutci of scm. each. Thafe 6te 
mrerc alfo referred to in the prcfent cafe. 

{i) The ftat. 9 4im. t, to. provides that if aay iffoe be jgEaed on fach procaedioss, (i. «• 
apon craverie of any oiaterial fad in a return to a maodamasy) aad a verdidi ba found, Sc 
or judg ent given upon demaner, or by nii dicit, ar WiUU aft reali^StlM or Other pisad- 
iaif Ihe party i||a|i rfsorir dt«*i(|i sad tutih kU 
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the plaintiff was not entitled to recorer : and other objedioilt be^ |8of • 
ing taken to the aAion, a verdi£l was taken for the plaintiflF for ■ 

nominal damages, with leave to the defendants to more to enter a Bamuaw 
nonfuit. Accordiingl^, in the laft term^ J***^ ^ 

* The Attorney-General {zn^ with him Mingay^ Bayky Seijty and pxw'ao4 
Efpinaffi) obtained a rule niG ~for fetting afide the verdid for the Othen. 
plaintiff, and entering a nonfuit, or otherwife in arreft of judgment: C ^5^0 J 
and dated thefe objeflions } ift^ That the evidence of the order of 
disfranchifement, which was provifiooally for the feafon, and fub- 
]t€t to the further order of the Courts and to the confirmation of 
Lord SondeUf (of which latter there was no proof,) did not fup- 
port the allegation in the declaration^ which ftated fuch order 
without the conditional confirmatbn required, ad, That the 
plaintiff had no individual intereft in the profits of the fi(hery, but 
only as a member of a partnerfhip, and confequently was not en- 
titled to recover his proportion of fuch profits in an adion at law, but 
muft have recourfe to equity, gd, (Which went in arreft of judg* 
mentj) That the cofts of the mandamus were not recoverable, not 
being a cafe within the ftatute of Ann^ nor awarded by the Comt 
in that proceeding* 4th, (Which went alfo in arreft of judgment,) 
That no a£lion would lie to recover damages againft individualSf 
for a£la done by them in their corporate capacity ; & non conftat, 
but that all or tome of thefe defendants might have voted againft 
the order of amotion. 

The cafe came on in Eafier term laft, when The Court intimated 
very ftrong doubts on the laft- mentioned ground, how far the de« 
fendants were anfwerable in damages in their private chara£lers for 
aAs dorie by them in their corporate capacity. And Lord Kenjon 
C. J. faid, that he entertained confiderable doubt, notwithftanding 
what was faid in Rich v. Pilkington^ Cartb. 171. and Rix v. Rip^ 
poHf I Ld. Raym. 564.: and added, that he had many years ago 
moved for a mandamus to the mafter and fellows of JF'adham col- 
lege, to compel them to put the college feal to a return which [ 561 J 
ther were required to make, and to which Dr. Windham the maf- 
ter had great objection, with refpe£b to the fa£ks agreed upon by 
a majority to be returned ; conceiving that he (bould thereby make 
himfelf individually liable to the confequences : but Lord Mans^ 
'fiild overcame his difficulty, • by an explicit declaration, that what 
he thus did in his corporate capacity could not hurt him in his in« 
dividual charaAer. Lawrence J. exprefled the fame doubt as to 
the maintenance of the a£lion on the general ground ; and oIk^ 
ferved, that it ihould at leaft have been charged and proved that 
the defendants in their corporate capacity had tortioufly procured 
thefe a£ls to be done by the corpor&te body. But as it was here 
ftated, it did not appear that thefe individuals had concurred in 
the a^ of disfranchifing the plaintiff. The cafe was then direded 
to ftand over to this term. ' 

^ Erjkine (and with him GarroWf Gibbs^ Wood^ and Kydf were to 
have argued) now proceeded to (hew canfe, and began by ftating 
the manner in which the right of fiOiery was exerclfed, in order to 
fliew that after the quantity to be taken was prcvioufly afcertained, 
csckiMmber had an individual right to his feparate (bare fo afcer- 

O a taincdy 
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s8oi* tained, and did not hold it in partnerfiiip with the reft ; and there* 

^ fore any 2i3t which deprived him of the profits of that fliare was to* 

Haimah jnrioua to him alone, and not to the reft; and confequentlj be 

n^J^ might maintain an a6^ion againft the wrong doers. 

TTbV «wl* ^^^ Kbnton C. J. Have you any precedent to ftiew that an 

Otbett. a^on of this fort will lie, without proof of malice in the defen* 

t S6z 3 dantSf or that the z€t of disfranchifement was done on purpofe to 

deprive the plaintiff of the particular advantag^e which refulted to 

him from his corporate charader ? I believe this is a cafe of the 

firft impreflion where an aAion of this kind has bcm brought upon 

a mere miftake or error in judgment. The plaintiff had broken a 

by*law, for which he had incurred certain penalties9 and happen* 

ing to be perfonally prefent in the court, he was called upon to 

fliew caufe why he fliould not pay the forfeitures ; to which, not 

making any anfwer, but refufing to pay them, the Court, proceeded, 

taking the offence pro confeflb, without any ^loof, to call on him 

to fliew caufe why he fliould not be disfranchifed ; and they ac* 

cordingly made the order (a). This was undoubtedly irregular, bnt 

it was nothing more than a miftake, and there was no ground to 

impute any malicious motive to the perfons making the order. 

As to the cafe of Rici v. PiUington (this cafe was fuggefted from 

the bar) the aAion was for a falfe return, It'was in truth to afcrr- 

tain a dvil rightj and with a view to an ulterior proceeding, namet 

. ly a mandamus, to eftabliOi that right. This a£lion is to recoftr 

damages for a lofs alleged to have been fuftained by the wrongful 

zEt of the defendants. 

Lawebkcb J. , There is no inftance of an aAion of this km 
maintained for an wEt arifing merely from error of judgment. 
Perhaps the a^on might have been maintained, if it had been 
proved that the defendants contriving and intending to injure and 
prejudice the plaintiff, and deprive him of the benefit of hi? pro* 
fits from the fifliery, which as a member of this body he was en* 
t 5^3 1 ^i^lcd to according to the cuftom, had w^/lj and maliciouftj pro- 
Gi2red him to be disfranchifed, in confequence of whidi he was 
deprived of fuch profits. But here there was no evidence of anj 
wilful and malicious intention to deprive the plaintiff of his profits, 
or that they had disfranchifed him with that intent, which is ne« 
ceflary to maintain the a£lion. They were indeed guilty of an 
error in their proceedings to disfranchife hioi, in not going into 
mny proof of the offSnice charged againft him, but taking his filence 
as a confe(Iion« la the cafe of Drevfe v. Colton (^), where the 

aAion 

(«) TbeTe hfiit sppear at large lo the F^vetfism Cocppany^t ^e before referr«4 to. 
loao sAlm \b) Dmwb ▼. CooLTOiiy Launcefton Spring Affiaes, 17S7, cor. WiKbnJ. Tbii 
agatnft a te- ^Ma m alHoa againft (be defiendanc aa rctamtog oficcr of the boroogh of Saltafli for sft^ 
tumbg of- log the voce of the plaincipr, aa a boifage teoaot« ia an clc6tioo of membera to Usn ia 
6cer for le- pvliaiiient for that boroogh The declaration ftated the pUmti^s right aa a frcaboldercf 
fuftoga vote a burgage teoecneQt in the boroiigh» and that the defendant, being mayor and returniftf of* 
ntaneledion ficcr, Ac knowing, Itc, and contriving uA wrongfnUj intending to ^priYC hi»»*c eb* 
of flDenbera 

fo fcnre in parnament, onlice mnft be proved at well at laid. Semble that charging that die dtftadwt 
knowbgy Sec* and vtrmifuitf Intending to deprive p!not|flr, 4cc« hindered hia from givbg hti vtfai 
Uu ia a fofficiant allegation of malice^ 
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adion was againft the rmjor of Sabajbf who was returning oU x8oi. 
ficcr, for refufiog the plaintiff's vote at an clediion which was m 



claimed Harman 

TAfriw* 



ftruaed and hindered the plaintiff from giving hit vote. Sec, And the qneftjon was. Whether ^^^f 
the owners of burgage ter.emencs in the borough had a right of vocinf , or whether thitf V«Mn» 
r-ght were confined to the freemen of rhe corporation ? The cafe wai very fully argued at 
the bar bjr Lawremce Serjc. 7rijr//> and DaUaiiof the plaintiff; and by Jl!»rrw, Rmkt^n^U 
B*nJ, and GihSt for the defcndtnc 

In the coorfe of the argurnenc, 

H^iijom J. (aid { If a jufttce of peace commit any error within hit jttrifdiAion» I know of 
DO cafe where fuch an a^ion will lie againft him: At if he coovid upon evidence whldft 
tumi out not to be true, and an adioo of falfe imprifonment be brought againft him, the 
coniridion ii concloftve evidence in hit farour. At to the cafe of a revenue officer, he ia 
a mere volunteer, anu therefore he ia liable for any miftaket he ooay make. But thb ia 
more like the caie of a flieriff, who la a minifterial officer. If,- for inftoce, a writ of fi. 
U, be diredcd to him, he is bound tu •€t ; and when the property ia difputed, if he re* 
turn nulla bona, and happen to be miftaken in point of law, he ia liable to an aftion for a 
ftffc return. He then mentioned the cafe of General Burgoyne, which wal an adion o« 
the flatute of King William for a falfe return againft the defendant Mr. Moft aa re turning 
•officer of Prefton, and wat tried in the yea i I7^S> at Lancafter, bdfbre Bathurft J. It 
Has there contended, that ondtr the determination of the Houfe of Commona (z) all tht 
inhabit aota had a right to vote, and therefore that that wat prefumptive evidence that the de« 
^ndaot had malkio'tjly refufed to receive the plabti6F*» vote. But it appearing that from tbo 
time of that refolution till the time or llie eledion, the ufagc had alwaya been confonanc 
to the decifi'tnof the returning officer in that inftance, without paying any regard to tha 
refolution of the Houfe of CcroaMnt, Mr. Juftice BathurA, before wfamn the adion waa 
tried, wa» of opinion that the evidence did not fupport malice i and the defendant obtained 
a verdia. 

After the argument wat concluded, 

f^tifm J. faid, I am now called upon to give my opinion, but I do not think it ooght to 
he binding in a Cife whJch it coofefTedly new, except at *Afhby and White may govern it | 
though I myfelf have a fl ong opinion. Thit it in the nature of it aa a^ion for miibeha- 
viour by a public officer in his duty. Now I think that it cannot be called a mifbehavioiar 
oblefa malicioufty and wilfully done, and that the adion will not lie for a midake ia 
law. Tl|e cafe of the bridgmafter (a) ia in point. In all the cafet put, the mifltehaviour , 
Auft be wilful, and by wiitui I underftand, contrary to a man't own coovidion. There- 
^c I think, firom the opening of the counfel this it not a wilful refufal of the vote, la 
Aibby and White I do not (ice any thing in Lord Holt*t opinion, at to itt being wilful l>eing 
• oeccfTary iogredient in the a£lion : but aflcrwarda in entering the itfoiution of the Lords 
I find that they relied on that grouiid. 

In very fiew inflances ia Mn officer anfwerable for what he doet to fht beft of hit judg* 

aent,^ in cafea where he it compellable to ad. But the a^ion lies where the officer haa 

an option wrhether he will aft or not. Bcfidet, I think that if an a^ioo were to be brought . 

upon every occa6on of thia kind by evrrj perfon whofe vote wat refultd, it would be fuch 

an inconvenience at the law would not endure. A returning officer in fuch a caie would 

he in a moft perilooa fituadon. Thit gentleman waa put ih a ftation where he waa hound 

to ad I and if he aded to the beft of his jndgment, it would be a great hard(hip that h« 

-Aould be anfwerable for the confequencet, even though he it miftaken in a point of 
law. 

It waa a very material obfervation bv Mr. Gibba, that the wordt of the refoluttoo of th* 
Hooie of Lordt in A(hhy and White followed the words of the ftatute of William III. For 
if that ftatuie were declaratory of the common law at it purports to be, and aa adioa 
would not lie at the common law for a falfe return, unkfs the return were proved to hava 
heea made maikhtiJIyaM well as Ailfely, it ftiould feem by a parity of reafoning, that a per- 
^ whofe vote is refufed by a returning officer cannot mainiain an adion againft him, un« 
^ft the refufal be proved to have been wilful and malicious. And if malice were necef* 
'^'y before the ftatute by the common law, and fince by the ftatute which it dedaratuty 
tboeof, to fttftain an adkm for a falCe return, which iodudet perhapt the votca of all, Ic 
-^cemt equally aeceffary ia an a£lion like the preicnt, where the iojury complained of ia40 
-^■^ only. If, however, on looking into the ftatute it appeart to be an amcodmeni of t^ 
conaon law, thia argument will not hold. 



'I w^ 



. (i) About 1690. 

,(») Thit and other cafet Mr. J. Wilfon read froih Boller*t Ni. PH. p. 64. It it thcit 
Cud that an aaion liet againft a minifterial officer for vilfyl mifl>chavk>or, at denying a 
H> for oaa who ii a candidate for aa cleaive office^ fuch at bridgi&aftcr, &c* 

• Ooj I ^ 
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1801. cbuncd in right of a burgage tenement, Wilfin J. nonfnited Ac 
- plaintiff becanfe malice was not proved : and he obfenred, that 

Habmah though Lord Holt ^ in the cafe of J/biy ▼. fTbite endeaTOitred tt 

T* ■' ' ■ — _i -- - ■ - - — - ^— ^-^^-^ 

APHH- 

»BN and I 4o not tmm tm lay that in thit kbd of aakM it it necellarj to proft €ttfn^ mt£t$, 

<Mttra. It it IbficttoC if auliccflMy be implied from the coodoa of the officer; as if he had teidol 

* r C66 1 coolrary 10 a laft iclblotioa of tha Hoole of Commoot t there I ftoold leate it to the jvy 

'' toimplf malke. Bot takl«« all the circomtaacet of thit cafe together, ouiicc cas io ai 

ihape be impated to the deftndaot. The* plttatiff may have a nfht to toie ; bat tfatt 

dependt upon an intricate qoeftion of laar, with refpc^t to burgage tenuret ; the right itftlf 

Ib niJ e J on anaienc docomentsi and uCiget» and not aded npon for many year^ Oa 

the other hand, there arc ihree fecaotdocifiootof commitwrt ofthe Honfe of Cnminai 

in fiipport of what the deliendanc hat dooe s the(e to be fore are not binding $ they aiy 



// 



y a r hi pt all be wrong j hot tha^ woold naturally lead a perfbn in the itaatton of thit da- 
Icndant to adopt the fiMna opioioo. He might fairly reafon thot t that the pcrCMt wba 
ceiBpofed thoCe coomitttet wart more likely to form a proper opinion upon the fobgcd tbm 
lum&If s and that it wat batter to follow tbofe detenninattottt than to daci^ from hit oin 
jodgasent on a foppofod right which had lain dormant fbr fo many ycatt ; efpociaUy ai iD 
4he evideoce of that fight wat before the commitieet when they B»de their deteronnidaeL 
Fnm thefe gronnde therefore it cannot be inforred that the defendant hat a6bd wilfaly 
•nd mtlicioofly in lefofing the plaintiff'a votat aod naleft that be fo ha ia nee liable ia 
Ifaiiaaion. 

But notwiihAandiog the opinion which I hold, I amft fay that thit k a new cafe; tel 
I cenfofe that the ftatett of William weight ibongly with me. If that be cenAdeMd m 
dadatatory of the common law. It it a confirmation of the cafe of Alhby and While. If 
db» thit ia an aftion maintainable by the common law ; otherwife one fpecka of thb 6rt 
«f adion it mainrainahW by the fommon law, and the other not 1 hot there feeaat to beat 
fOifea for fuch vdiiBoftian i and then in that cafe the CfWBmon law refuirea aaafier to fep- 
port the a^on at appeart by the ftatote of King William* 

Bet without determioing whether the ftatute be declaratory of die oipimon lav or not ; 
if it be n»t» thia cafe tefka 00 that of Afeby aod White. Now all the dabatei and mp* 
menta in that cafe go npon the malice ; aod all thofe who have aAcd on that determioadm 
fittce have confidered that the refufel mud be wilful and malicious in order to fopport the 
eftion. So fiu- itit an aothority* It ia true that my Lord Holt did not foma hit opiaioa 
npon that ground ; and be haa dated the law difiiereotly t for he feya that, if ai^ perfn 
who haa a right to YOte be obftruAed in hit right, he may maintain an a^ion aguat the 
perfoo fo obAro6tiog him. And that opinion hat not been direAly contmdidad by ai^ 
fcrfon. But that lehifel wat charged to be malidoot : aod it doet not necdTatily felU«» 
that if it had not been wilful aod malicioot in the party that he would have hoUen dut 
|he adion lay ; however it may be inferred pietty ftioogly. Be that aait may, it was oat 
the ground ^ the decifion in that cafe. And in my opinion it cannot he fold, that becaafe 
an ofB€eritmstakeninapoaUoflaw,thiaa6UonwillUeagaioft.hSm« Thac ia iaieed dn 
cafe in criminal a£kioo«, for there ignorance of the law will not eiKufe ; but the feme ink 
doea not prevail in civil cafea. It haa alfo been feid that thia ia oat like a cafe whiR a 
hurdenfome office ia thrown upon a man without hiaconfent, wherein he it fomptlhhle t» 
nd; forthatherethed^endanthatchofentohecoaneemembcref acorpontioaiybywbick 
lie haa put himfelf in a fituathm to become a returning officer, and therefore that be ia boeal 
to anderftaod the whoto law at for aa it rehfeea to his public lltuadon, and ia anfwcBnble far tap 
dcterminatioo he may make contrary to that law. But I much doubt whether that nde la 
generally true : and in the prefent inftanoe I am clearly of opinioa that the want of mahct 
ia a full defence. However aa no notice it taken of thia in my Lord tUtUft jwdgBKnt^if 
■ly brother Lawrence it ferioofly of opinion that thia eftion la atierainablr wkboift 
aaalice proved, I foall recommend it to the other fide to confeot to have the ^neiiaa fit 
npon the record. 
XM0rnrff Seijt* declining to pledge hia opinion u to the point iequlred» 
ff^ilfrm J, then nonfnited the plaintifiT: and 00 new trial araa moved' Ibc. 
Xevormn Seijt. (aid at the trial, that the dedamdon waa copied word fiir woid fremtbit 
In the cafe^of Milward and Sargeaot a few terma ago, which toed lor aigiipeef ia tka 
King*a Bench after a verdiA iiad been obtMned agp^ a relMlhg Ucer for icfhIiC 1^ 
vote. In that cafe Lord Mansfield aod the Court of K, B, refufed to hear any aigat a t 
•olefa a di/Hnfllnn eould be ihewn between that cafe and the cafe of AAby and Wbi% 
faying that ^btt qneftion had already been determined by the Houfo of Lor^P- V^^ ^ 
ee%ifion fWmw,.who.w»a one of the ddhodaot^t couigjW* W that he dionght that then 
wu a very matarial diflin^Boo between the two cafes, aod Uiat be meant'to aigue it en tbi 
around of thatdiftinaion t which wat that the declaration did all^ the ad done t» bar^ 
(aed malidoot* But Aihhnrft J. theo faid, that the diftio^on wu not well founded, fer it 
wat laid to be, «< wrongfiilly intending to iojere^** aec, which wat the Um/t tt ** m$6cmfg* 
1^ and therafoie the plaiatifir r^tered. 

Ibctr 
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l!iew tliat the adion lay for the obftru&ion of the right, yet that igor. 
the * Houfe of Lorda» in the juftification of their condu£k, fuppofed 



to be written by the Chief Jufticej put it upon a diflFerent prio* Habma« 
ciple, the wilfulaefs of the a£t {a). The declaration in that cafe 'l^^/ 
Wts copied from the the precedent in Milward t. Sargeant^ ^hich V/k ** 
came on in this court on a writ of error, HiL 26 Gi$. 3. for re* and Othem 
fafing the plaintiff's vote for the borough of Hajlings. There the * C 5^7 3- 
charge waSy ** that the defendant contriving and wrongfully in- 
tending to injure and prejudice the plaintiff, and to hinder and 
deprnre htm of his privilege of voring, did not take or allow his C 5^^ 3 
TOte.'* All which allegations Mr. Juftice l^^i»,in the cafe above 
alladed to, thought were effential to be proved in order to fuftain ' 
tke aflion. 

Per Curiam^ Rule difcharged {b). 

h) Sec the cafe of BarfmrMfioM v. S^awu, t Lev. 114. which wat an adton againft the - 
flieriflf of Suffolk, charging that the pUinciff m^UemJly intendiog to deprive him of the 
office of knight of the (hire made a double return. Upon a trial at bar, Twyfden, Rainf* 
ford, and Wylde, Jt. held, and fo diteOed the juTi that if the return were made wmBtioifJff 
they ought to find for the plaintiff ^ which they did^aod gave him 8oo/. And on motioa 
In arreft of judgment Hale C. f. being in oonrt, be, Twjfden and Wylde, h. held, that 
loralinach at the return was laid to htfklfr a wtaBtkft et eS intemkm to put the plaintiff to 
charge and expence, and fo found by tlie jury the adion lav. Raintford J. doubted. But 
Mtwith (landing thit charge of malice judgment wat rererif d in Cam. Scacc. (vide % Lrv, 
30.) I and that judgment of reverfal affirmed in pariiaroenL (1 JLarrw. 89. 7 St. Tr, 
43 1—45^0 I^ C. J. Nortb't firft reafon agamft the adHoo wm (7 St. Tr. 41ft.) becaofc 
the (heriff, tt to tbe declaring the majority it Judge, and no a^oo wiU lie againft a judge 
for what he doet judicially, though ir Ihould be laid falfo malitiofe et fcienrer. Thit re- 
verial occafioned the paffing of the fta*ute 7 Ac 8 W. 3. c. 7 which givet an a^ion againft 
the returnbg officer for all filfe returns wilfully made, and for double teturat/a^y, w</« 
y«/^, mnd msHmiify made. 



Peaceable on the Demife of Thomas Hornblowbr Mi»iey. 
againft Thomas, Juhn, and Samuel Read and John 7^^%^* 

PXDDUCK. 

nrHIS was an ejcQment, tried before Lawrence], at the hft Ore tenant 
"* fummer aflizes at Worcejler^ for one-third part of the manor *•» «f«nnaoa 
of SheU^ &€•, upon a demife laid on the ad of May 1796. On the ^^^""^ *h, 
trial the faQs appealed to be thcfe : Philip Fincher being tenant whole and 
for life, remainder to his firft and other fons in tail, remainder to ^'^°s the 
his daughters as tenants in common in tail, &€• (who afterwards profi *"fter. 
tsm levied a fine,) died, leaving three daughters, Mary^ married to wardi with- 
Tbomas Homblower i Ann^ (ftill lining) married to Nicholas Pearf all; o«t*«cottnt 
and Margaret^ who died unmarried before Mrs. Hornblower. a^eT^rtit 
Ma$y HoTfiUofver under hex marria^-fettlement, having a power noeviderce 
to difpofe of her (hare of the premifes in queftion, executed it in ^">n;*l>«>« 
favour of the right heirs of her hufband after her own death, with Ih^jwbe 
m power of revocation. She furvived her hufband, and died on dircded 
the 9th of March 1796. The leflbr of the plaintiff claimed as ^'JJ^^^* 
heir at law of her hufband, under her appointment. After her the cife) to 
death N» Peatfall and Ann his wife levied a fine of the whole ^^^ » ou^- 

trr of hi» 
eompanion at the time of the fine Itrled : and coofrquently the latter may maintain ejedmcat without 
aakinf aa aAif4 c&ttjr* 

O P 4 eftate. 
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i8oi« cftate, as of Eafier term 1796, which commenced on die 1361 
■ of ApriL It was underftood by the plaintiff before the trial that 

Peace- the defendants meant to claim under a deed, or will^ or both, of 
«*Jm^ Mrs. Homblower^ executed fubfequent to the deed of appointment 
IUad before mentioned ; in confequence of which the plaintiff's counfd 
and Others* produced evidence by antipipation, which went decidedly to prove 
that at the time and long before when the fuppoCed inftrumcnt or 
inftruments bore date» Mrs. Homblower was infane, and confe- 
quently incapable of revoking; the former appointment made by her 
when in her fenfes, and making a new difpofition of her property. 
Whereupon the defendants' counfcl, faying they were not tbea 
prepared to meet that cafe, flood upon their title derived from 
the fine operating upon what, they contended, was an advcrie 
poffeflion by Pearfall and his wife of the whole edate at the time 
of the fine levied. As to which it appeared in evidenccj that 
during the life of Mrs. Hornblower the whule rent of the eftatc 
was paid to Pear/all in ri^ht of his wife, and that he fettled with 
the other fiders iox their (hares ; excepting once when Pidduckiht 
tenant in poffeflion paid the rent to Mr. Homblower in his lifetime 
C 57^ 3 in the prefence of Piarfall And that fince the death of Mr. 
Hornblower and til! P ear/all* % death, which happened afterwards, 
the latter alone received the whole rent \ and after his death the 
defendants' (the Reads) received it ; no rent having ever been p^d 
to the leflbr of the plaintiff : and no entry was proved to have 
been made by the latter. That in converfation between his at- 
torney and the defendant Pldduck^ the tenant in poffeflion, aboat t 
fortnight before the trial, the latter faid, that he conCdered the 
Reads as his landlords, to whom, fince Pearfa!Ps death, he had paid 
his rent, and that he did not hold under the Icflbr of the pla'intiff. 
And on crofs-examination the attorney faid, that he had underftood 
from his client, the leffor, that the d;rfiendants had faid that they 
claimed as having an ticluiive right ; but when this was faid did 
not appear. For the leffor of the plaintiff it was infifted at the 
trialf that no entry was neccffary to avoid the fine, he having been 
tenant in common with Pear/all during his life, and after bi^ death 
with the defendants the Reads. That he might ele£l whether the 
receipt of rent by Pear/all and the defendants (hould be an oulief 
or nor; and if he were not ouited, the fine would only operate 00 
the title and interefl of the defendants. £ contra it was infifted 
that, as the k0br of the plaintiff was never in poffeflion, this cafe 
was diftinguiihable from the common cafcy where feveral tenants ifl 
common being in poffeffion, one of them levies a fine of the whole. 
And that here the poffeffion being adverfe from the death of Mrs. 
Hornb/ower^ and no entry having been made, the fine was a bir 
to the (>Iaintiff's recovery. The jury under the judge's dire&ion 
found a verdi£t for the plaintiff; and leave was given to the de- 
fendant to move to enter a nonfuit, if the Court fhould be of opioioa 
C 57' ] ^^^^ sn entry was neceffary to avoid the fine. A rule nifi having 
been obtained for that purpofe in the lafl term^ 

Onflow Serjt., Dauncej^ Wtgley^ Jervis^ and Abhtt now flicwed 
caufe, and contended that no entry was neceffary in this cafe. It 
is fettled, that a fine levied of the whole eftatc by one of fevei^ 

tenants 
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tenants in common U no oufter of his companions, and in the t8oi» 

cafe of joint*tenant9 operates only as a feverance of the joint- ^ 

tenancy. For J v. Lord Grey {a). So in Sma/es ▼• Dale (t), the Piacb- 

entiy of one tenant in common (hall be taken generally as an entry ^*^' 

for his companions as well as himfelf. The fame law holds in the iuad 

cafe of coparceners (c) ; and in a note from Lord Nottingham*^ and Othert. 

MS. to the lad edition of Co. Litt.^ in which it is faid, that when 

one coparcener enters fpecially, claiming the whole land and taking 

the whole profits, (lie gains her fifter's moiety by abatement ; the 

note (referring to the cafe of Sma/es v. Da/e) fays, << the contrary 

is held, that one coparcener cannot be difieifed without aBual oufter^ 

and tlaim Jhall not alter the poITeflion." So a perception of profits 

by one tenant in common alone, without account, is no oufter of 

another ; bnt there mud be an a£lual diflcifin ftri£ily proved. 

Fairciaim ▼. Shackleton (rf). It is true that in Doe v. Proffer (e) 

uninterrupted poiTenion by one tenant in common without account, 

and without any adverfe claim for 36 years, was holden a fufficient 

biir to his companion ; but there the jury had found an a£tual 

oufter by prefumption from the fads proved. But here no a£lual 

oufter can be (hewn at the time of the fine levied ; and the jury 

by their verdi£l have ne^ratived any prefumption of the kind. C 57"^ 1 

Down to the time of Mrs. Homhlower*^ death, on the 9th of 

March 1796, (he was in pnfleflion, and there was nothing to (hew 

an adverfe poiTefTion by Pear/ail from that time to the 13th of 

April when the fine was levied. In order to make a difleifin, it 

muft not be fuch a pofleflion which is at the eledion of tlie other 

party to confider fo or not (f). A fine levied by a tenant for 

years is no bar without a feoffment. But fome aft muft be done 

in all cafes of a privity of poffcftion to change the nature of that 

pofleflion before a fine can operate againft the owner. Hunt v. 

Brown (^), and Earl Pomfret v. Lord Wind/or {h). 

Gibbs^ and Williams Serjt, in fupport of the rule, infifted that 
there was evidence that the pofleflion of Pear/all was adverfe to 
the le(ror of the plaintiff at the time of the fine levied. He was 
in poffcflion of the whole rent without account, and this has con- 
tinued down to the prefent time. Then if this be not evidence 
of oufter, it will be difficult to fay what is fo, or where to draw 
the line. The leffor of the plaintiff himfelf confidered the pof- 
fcflion as adverfe. He treated the defendant's claim as being 
derived under an inftrument executed by Mrs. Hornblower before 
her death. And therefore, whether that were valid or not, at 
leaft it (hews that the poffefBon was adverfe at the time of levy- 
ing the fine. [Lawrence J. obfcrved, that the defendants gave no 
fuch inftrument in evidence.] The inftrument was ^ffumed to 
exift, and evidence given to invalidate it. The attorney of the 
kffor of the plaintiff fwore, that his client knew from the de* 
fendants that the whole was claimed i and admitting this conver* [ 573 ] 
fatioo to have been after the fine levied, ftiii it ferves to expiaia 
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t8oi. in iirfiat right the defeodtott Aen heU the pdTeSoa. All die 

, cafes where pofleffion by one tenant in aMnmon has been hoMca 

Pbacb- to escend to the reft have been where all had once b4ta in poflc(- 

'^^Ij fion ; but here die leflbr was a ftranger to the eftatet ckiming n 

^^ a pnrchafer under the deed of appointment» and there never Iw 

sad Otboa. been any ackoowledgment of his title by thofe in the aAual pof- 

feflion c^ the eftate or of the rents. In the cafe of Fatrdaim r. 

SbacUiton (a) both parties had been in poficffion of the renu sad 

profits ; and what was rery material, on the death of one of tkc 

tenants in commonf his fon was admitted tenant on the conn 

rolls. Bat the cafe of Dot y. Profftr {V) fliews ftrongiy, that thoa^ 

one come in by a rightful pofleffioai yet if he afterwards hold ad* 

verfejy, he fliall bar his companion by length of poflEAon. Nov 

the fine operates as much here after fire years as the longer pof- 

feflioi^ in that cafe operated in bar of die ejefkment u^ler tbe 

ftatute of limitations. Lord Mansfield there confideredy diat t 

denial of tide, together with a refufal to account* wouM be foffi- 

cient evidence of an oufter by one tenant in common <rf anodicr. 

And they cited 14 Vm. Ahr. 512. //. 5. in margine. Co. Lkt. 

243. i. 373. L to (hew, that an entry by one dmming the vM 

h an oufter of his companion. And Siory t. Lord Wmdfir (e) to 

fhew, that a fine and non-claim for five years will bar a co-tenant 

in common. 

* Lord Kbmtom C. J. No perfon is left difpofed than I an to 
accommodate the law to tbe particular convenience of the cafe: 
but I am always elad when I find the ftri& law and the joftict 
' of the cafe going hand in hand together. The whole of dus de- 

L 574 } fence is founded in a nu>ft unrighteous and fraodident proccediag; 
and in order to give efieA to it, the legal operation of the fine ii 
iofifted upon ; and it is aiked, if ftb were not an adverfe po(> 
feflion by Piorfall at the time of the fine levied, where tbe Knr ii 
to be drawn ? 1 have no hefitation in faying where the line of 
adverfe poflcfion begins and where it ends. PrimI hat tbe 
pofleffion ci one tenant in common is that of another : every afe 
and diQum in the books is to that tSk&. But you nuy fliew that 
one <rf them has been in pofleffion and recdved the rents and pro- 
fits to his own fole ufe, without account to the other, and that 
die other has acquiefced in this for foch a length of time as naf 
induce a jury, under all the circumftances, to prefume an a£taal 
oufter of his companion. And there the line of prefumtioo eodi. 
In the cafe of Doe v. Proffir Lord Mamsfield righdy (aid, diat it 
was not neceflary to (hew actual force in order to prove an onfteri 
as by turning a man out bv the flioulders \ but, as was alfo ob- 
ferved by Mr. Juftice Aftm^ it may be inferred from circumftanccti 
which circumttances are matter of evidence to be left to a joiy* 
There there was an undifturbed and exdufive pofleffion by ooe 
tenant in common for 40 years, which the Court properly held 10 k 
fufficient evidence of an oufter to leave to the jury. Bat no jodgc 
could think himfelf warranted in direAing a jury to make focb a 
prcfufflption in this cafe in ordtf to work die gro&ft injufiicei aod 

(«} 5 Uwrr^ 004. (A) Om^ Wf. (tj a AA, f jt^ s. 

12 ia 
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in aid 6f a fraud. What is the cafe here i Daring Mrs. Hort^ iSoif 
tlower^t life PearfiH held as tenant in common with her ; he re- ^ 

ceiired all th6 rentf bat he accounted for her proportion. She Piack- 
dted in the month of March 1796 ; the defendants or Pearfall ablk 
having, as is fuppofed, procured from her at a time when the ^^^ 
jury have found her to be infane, an inftrument, * conveying this and Otbeit. 
property to them. Then in Eafter term following, for the purpofe * [ 575 J 
of fecuring the pofleflion of tms ill-gotten property, the fine is 
levied. But PnfaU had then done no zQt which mahifefted that 
he held the pofleffion of the whole adverfely. The levjring of the 
fine of the whole was no oufter of his companion. About a month 
intervened between the death of Mrs. Homblower and the levyinit 
of the fine. What notice was there to the leflbr of the plaintiff 
at that time-that Pearfall held adverfely, fo that he iball be taken 
.to have acquiefced in his title. All the cafes mentioned go upon 
die ground of acquiefcence in an adverfe holding in order to pre* 
fume an oufter. In Fairclaim v. Shackleton there had been a 
perception of the rent by one tenant in common alone for 26 
years \ but the title of the other being admitted, no oufter was 
prefumed. Without an oufter be found by the jury the pofleflioa 
of one tenant in common muft be taken to be the poflcilion of all* 
I do admit that upon the principle of the cafe of Lade v. Holford (a) 
the jury may from cift:umftances prefume an oufter, and where 
the fa£l is fo found the legal confequences would enfue. Bat no 
judge would advife a jury to make the prefumption in this cafe. 
Then unlets the holding was adverfe, there was no occaGoa for 
an entry to avoid the fine. Suppofe a tenant for years levied a 
fine, no entry by the landlord would be neceflary in order to enable 
him to maititain an ejectment at the end of the term. In Taylor 
d. Atkins V. Horde (^), Lord Mansfield (aid, that in order to advance 

{*uftice he would tenable the real owner in fuch a cafe to confider 
kim&lf kept out by wrong or -not, at his election. So a tenant in 
conunon may rely on the pofleffion of his co-tenant as his own, [ 576 2 
imlefs there be an a£ioal oufter in fa^, or the jury find it from 
cttcumftances. But nothing of that fort is here found } and there- 
fore we may confider the levying of the fine as rightfully and legally 
done, and intended to operate only on that (hare of the premifes to 
which the defendants were lawfully entitled. 

Gross J. The queftion is, Whether there were an adverfe 

Eofleffion in Pearfall at the time of levying the fine ? Now to 
old that would be to give ttk€t to a fcandalous fraud ; therefore I 
will not prefume it. Nothing appears to fiiew that he had then 
iet up au adverfe claim to the whole : nor will I prefume that he 
had, fince he muft have known that any a£l done by Mrs. Homm 
blower in a ftate of infanity was a nuUity, under which no title 
could be derived. So that there is no ground for faying that his 
pofleffion was adverfe at that time, and the jury by the verdi£l have 
negatived it. 

LAWRBiica J. Whether the defendants claimed under a deetl 
or will of Mrs. H9rnblatt}er did not appear at the trial ; but the 

{a) BmIL ^Th Pri. iiCk (i)*t JBarr. 111—117. 

plaintiff 
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i8oi. plamtiflFnot knowing which it was, ^or at what time die fiippoU 

_ inftniment was executed, faid he (hould gi?e evidence to flurv that 

PtAci- for a long period, which at all events covered the time witUa 

^» ^ which either could probabljr have been executed, (he was m&oc 

jlm ^^^ ^^^ ^^^ ^"^^ P^^ ^°> which the defendant infifted was at 
aii4 Otbcn. any rate a bar to the adion, as no entry had been made. That 
point I referved for the opinion of the Court. Then the {damtiff 
produced his evidence of the infanity, which was proved moft 
fatisfaAorily : to which the defendants faid, that not being awaie 
of fuch a cafe intended to be made, they were not then prepared 
r 577 ] (o anfwer it, but would rely for the prcfent upon the operatioD of 
the fine : but neither the contents of any will or deed were read or 
ofiered in evidence. 1 confidered this as diftinguifliable from the 
common cafe, becaufe the pofleffion of one tenant in common wai 
the poflcffion of another, as the receipt of rent by one is a foffi- 
cient receipt by the other to prevent his being barred by the ftatote 
of limitations. 1 his was liolden in the cafe of Coppinger ▼. JCntfi*; 
on a writ of error from Ireland^ M. 22 G. 3. in a cafe where one 
of two brothers profefling the popifh religion entered on the death 
of his elder brother upon lands of which they were tenants in 
common, in confequence of the gaveliing a£), direding that the 
lands of perfons of that perfuafion fliali defcend to all the maki 
according to the cuftom of gavelkind, and* held them for fevenl 
years until his death ; and the Court determined that the feo o( 
the elder brother was not barred by the ftatute of limiutioos« ai 
the uncle was tenant in common with him under that ad, 00 
mdual oufter being found. There was no a^ proved in this cafe 
to have been done by Pearfmll at the rime of the fine levied toosft 
his co-tenam, or to manifeft that he held adverfely to him. 

Le Blanc J. The queftion is. Whether any zOi had been done 
previous to the levying of the fine, to (hew that at the rime of the 
five levied the party in pofleffion claimed adverfely to the Itflbr of 
^ the plaintiflF, or any circumilances had happened from whence the 

jury might prefume an oufter of his co-tenant ? The detenm- 
nation of this cafe in favour of the lefibr of the plainriflF will not 
break in upon any of the cafes, where it has been holdcn that 
length of time or receipt of rents by one tenant in common, in 
L 57' ] exclufion of another, may let in the prefumption by the jury of at 
akdual oufter of his companion. The leflbr of the platnnff «a* 
not entitled to any rent till after the death of Mary HomUowerM 
claiming under an appointment to take place after her death. Up 
to the time of her death (he was entitled, and there is no pretence 
to fay that (he was oufted by PearfalL She died on the ptb (as it 
now appears) of March f and the fine was levied on the 13th of 
jlpriL Then in order to (hew an adverfe pofldfion within that 
period, it muft either appear that PearfaU entered on her death 
claiming the whole, or that he did fome aA to (hew that he daimei 
ftdverfely. But there b no evidence of any ad done for thb por* 
tK>fe, and the onlv evidence of any adverfe claim is what was bid 
by Comberiatcbf ue plaintiflfs attorney, on his croft- examinatioif 
that in a converfation with his client long fubfequent to the kfjiot 
of the fincj the latter told 1dm that he underftood that the <le- 

fcndiott 
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^odantft claimed the whole; but this is no evidence that they i8oi« 
claimed adverfely at the time of the fine levied. Therefore the „ 

cafe is no more than this^ that one tenant in commoni without Piacc. 
oufting his companion or fetting up any adverfe claim, levies a ablk 
fine of the whole in 1 796, and afterwards receives all the rent. Jff/f 
Prtm^ facie the receipt of rent by one tenant in common (hall be ftodOcbcrt. 
taken to be for all, and according to the right ; and it reds upon 
kim to (hew that it was received for himfelf only. Of this there 
is no evidence. The levyinjjr a fine of the whole by one has been 
iettied to be in itfelf no oufter of the other: and nothing appears 
to {h<*w that at the time it was levied Pear/all claimed adversely to 
the lefiTor. Therefore there was no evidence to leave to the jury 
from whence to prefume an a£tual oufter at the time of the fine 
levied. 

Rule abfolttte for entering a Nonfuit. 



^ r"? ^ 

Rice againjl Chute. jmZiiiu 

npHIS was an sl£lion for goods fold and deliveredi and for money Tbecaptua 
* had and received, tried at the laft afiizes for Horjham before ?^**JJ*? 
Heaih J. ' The plaintiff's demand was for forage fupplied by him i^g^ \^ 
at different times to the Hampjhire Fencible Cavalry at Brighton i^tw^d by 
from the isth of Odloher 1799 to May 1800; and the only quef- Jj^/c'ka? 
tion was, Whether the defendant were liable for it ? R$ed the appointed 
quarter-mafter of the troop faid, that he was appointed by the bjfuchcap. 
defendant tp be -clerk of the troop at the falary of 10/. a-year. ?*?, •."**' 
I)e proved the amount of the oats delivered by the plaintiff to the taion for 
ufe of the troop, and that the oats were delivered according to the monej hai 
orders of the defendant as commanding officer of the troop, the ij|f/*^!^ 
lame having been purchafed by the witnefs by the exprefs direction rjge,thM<b 
of the defendant. That Hunt was the paymafter of the troop for prefcat with 
the laft two years and a half; and that he the witnefs had paid th*,7^'^.f 
the plaintiff feveral fums by bills on the paymafter. The plaintiff not appear- 
received orders to draw bills on Hunt^ and was paid at different Jogtbatbe 
times by him. The plaintiff and others who fupplied the troop ^^'^^^^^ 
were to be paid monthly, hixt Hunt had not p^id at all fince O^obir fbr cbitpor* 
2799. The drafts were of this fort : " 27th January 1 800. Two po** fro« 
months after date pay John Rice or order 316/. value in oats by J^^J\f^ 
Ale9$ander Rad;** addreffed to W. Hunt £fq. and accepted by whom 'it b 
him« Jn the latter end of OBober i';99 the defendant was re- '^"^'^ ^7 
cruiting at Bajingjloke^ and came to Brighton on the 8th of Novem^ menTand 
ber following. The defendant was in Brighton for three or upon 'whom 
four weeks, and was detached to Arundel in the December of the |^ captain 
f^me year. About 24th January the defendant returned, iind ftaid \^f^^^ 
^\ Brighton dll his regiment * was diftianded. Hunt was appointed certain fuoi 
paymafter in 1 797 by the commander in chief. He had been "S****^ <nr 
flack in his payments for fome time, and at laft abfconded; which of^thepn* 
was the occafion of the prefent fuit. The witnefs had received ceding 
orders from the defendant to draw bills on the paymafter and on ^^^^\ 
his agent too, which were paid. Evidence was alfo given of bills L 5^^ J 
dr^wn by the defendant on the paymafter in favour of various 

4 perfuns 
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i8oi. p^rfons who had foroifhed articles for the troop. At Br^k» die 
derk drew bills as ofaal for defendantf and receiTed money for t 



Kict long time after the new reguhition {in July 1797 as to the appoiit- 
^MtMfi meat of the paymafters) lK>th from defendant and from the pay« 

Cmvtb. |„3(icr. The clerk applied twice by letter to the defendant at 
Arundel and BrigbUm for money for the ufe of the tinx^ He 
alfo proved that Hunt the paymafter was indebted to the de- 
fendant in 400/., and the regiment was indebted to Humt m fooL 
That Hunft credit was fo bad that no perfon would have trnfted 
him for 20A Before the new regulation the colonel appointed die 
paymafter, and the officers were liable for his deficiencies. By die 
new regulations the commander in chief appoints the paymafters 
and the field officers and captains are no longer refponfible. 
However the fame practice continued after as ezifted before tkii 
regulation, namely, that the captains of each troop drew on the 
paymafter bills for the pay, forage, and quarters of the troop. 
The two fureties for the paymafter Hunt were Colonel Dacn and 
Colonel EveriiU For the defendant it was prmred, that on the 
8th OBohit the defendant was recruiting at Bafingjlokt^ and re- 
mained there till the 3d of November following. He was it 
Brighton on the loth t^f November and on the a4th of die fame 
month. That from ift of December to the 19th of Jammrj he wH 

£ 581 ] with a detachment at Arundel. He was there likewife on the 28th 
ol January^ and ftaid till the ad of February^ and then had kare of 
ablence. He was at Brighton on the ift of March. That 00 die 
20th of February Hunt abfconded. That the lieutenant next ia 
conimand, in the abfence of the captain of die troop, figns the 
accounts and payments, and the pay lift, containing the extra food 
to the horfes. On that return die paymafter iffiies the money. 
The pay lift is the voucher of the laft iffiie. There waf a coin* 
mittee of paymafters, whereof the defendant was one, after the 
abfconding of HUnt who regulated the accounts. The counfel fot 
the plaintiflF, admitung that there was no expreiii undertaking for 
the payment, contended that he was entided to recover on the 
count for money had and received ; relying on the ftate of d^e 
pavmafter's accounts as proved by Reed. The learned Judge di» 
jttktA the jury to find a verdi£l for the defendant) but they feead 
a verdi£l for the phindff to the extent of his demand. And a ntk 
nifi having been obtained for a new trial, 

Adam and Marryett (hewed caufe, and contended" that dus cafe 
diflFered from Myrtle v. Beavor (a), which was an a£Uon of die 
fame kind i for there the defendkint the captain of the troop, foC 
which the goods was fumifhed, was abfent from his troop the 
whole time on duty in another quarter, and anodier officer ezcr* 
cifed the command and gave the orders for the fupply. Wbefen 
here the defendant was prefent in command from rime to time, 
and aQually gave the orders to the clerk of die troop whon he 
had* appointed, and whofe duty it was to provide the necefliry 
forage. [Lord Kenyan obferved, that the plaintiff had taken df ' 

£582 ] mages for his whole demand, including articles fumiOted while dn 

(«) Aatr, ij$. 

dcfendiit 
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defendant was abfent. But the counfel oflfered to dedoft fo much 
at the particular articles amounted to.] They then renewed the 
fame arguments as were before urged in the cafe referred to, in 
order to (hew that the captain or commanding officer of the troop 
was the perfon liable to anfwer fuch demands : and they added, 
that the paymafter was no more thaa the banker to each captain 
for the appropriated fum for which each was entitled to draw upoa 
him after it was iflued by goremment. 

Shepherd Serjt. and Harrifen contr^ were ftopped by the 
Court. 

Lord Kemton C. J. To be fure this cafe is different in the 
refpedi mentioned from the cafe referred to.. But I castiot con* 
ceive how the captain of a troop can be perfonally refponfible for 
the forage fumifhed to the troop, whether he have received any 
money ror that pnrpofe or not. It is admitted that the goods were 
not furniflied upon his exprefs undertaking. They were ordered 
by the clerk, who receives his orders from whatever officer happens 
to be in the command at the time. But it is notorious to all parties 
that he does not contra£i as an individual, but on the behalf of 
govenunent. And government it appears provides money for this 
very purpefe, which is iflued from time to time to the paynufter 
of the regiment. The parties who fumifli the goods know that 
the money is not to come out of the pocket of the captain of the 
tro<^. Then the paymafter not having paid this money over to 
the defendant, how can we fay that the ^oney has been had and 
received by him to the plaintiff's ufe, whkn no money whatever 
has been received by the defendant. The confequence is, there 
muft be a new trials 

Rule abfolute (^). 

(«) There *wts tnother cafe viRki t. B^feriit, detenbined tt the fame time, which mu 
an wA'ma hroughc bjr the iame ptaintiff againft the colood of the fiuoe raiment for forage 
furnifted to his own ptiti(oiar ttoep. The e? idcacc was in general the £uiie as in the 
other cafe t Bat here it appeared that though the deteodant had not drawo upon the pay- 
mafter of the regiment fcr the particular fum io demand* and fo he conld not be faid to 
have received tlut fom to the plaintiff*t ufe ; yet the defendant bdog indebted to the pay* 
matter oo the balance of his own private account wiib him to the amount of two*ibicds of 
the plaintiff's demand, and being alfo forety for the paymafter to c^ovemmcoty and the 
paymafter having abfconded in a ftare of infulveocy, the Lotirt refuicd to fet afide a verdifik 
recovered by the plaintiff for the aoNmnt of hit debt, at the defendant was liable in fome ' 
fliape or other for the paymaftar*s default, and juftice had upon the whole t>eeQ done by 
the verdidU 
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The Ejno again/i John Gilbert. 

N indidment charged that the defendant on, &c« at, &c. did 
engroft and get into his hands by buying of and from divers 
perfons unknown a great quantity of jijuy i^^fif ^^^ du4:is, to the in- 
tent to fcU the fame again ; to the evil example, ^c. and againft 
the peace, &c. 1 and being removed by certiorari into this court, 
the defendant demurred generally ^ and objeded, amongd other 
matters, that no quantity was fpecified of the feveral articles 
charged to be engroffird. 

iVood (being called upon to fupport the indiflment) referred to 
H* V. Traf^9 C Mod, ^%f where it was faid by PoweH J. that an 

indiflm^nt 



x8oi. 
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JitM 17th. 

lodidment 
for engrof. 
fine « great 
fusittiiy ^ 

and diuks, 
held bad, 
without ^ 
fpecifjing 
the quantitf 
of each. 
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l8oi. iadidment for engrofling' magnam qaantitatem frumcnti wat 
. holden good ; and thi$ is recognized in i Hawh. c, 80./ 22. Sed 



The Kiwo • P^ Curiam. There arc many authorities {a) to (hew that this 
sgtiMjl form of indiftment is bad : it includes feveral things as fi(h» geefc, 
CiLBBBT. j^^ ducks, without afcertaining the quantity of each. 
♦ [ J84 ] Gurrtij in fupport of the demurrer. 

Judgment for the Defendaot. 

(«) Cro. C^* 381. Anil, «B indiAment for engrofling mtgnain ^nantirarem ftramifiU cc 
forni wat quaflied, for noc mentioning how mwnj loa-is ofeich. So tor fdling ^iver£a 
fuaatiucct of beer. R. v. Gihki^ i ^Vr4. 497. aad viir % Hayik, cb %^ j. 74. 



jmm I'Vib! The King againfi Mundat and Others. 

The ebjeat ^OHN MUN DAT and feveral others named appealed to 
M V***1'*" J^ ^^^ quarter feflions of the county of EJJex a^ainlt a rate made 
tioo in ihT ^^ ^^^ relief of the poor of the parifh of Felfted in that county, 
•doai oc- The Seflions confirmed the rate, fubje£t , to the opinion of this 
2J^ ^ Court on the following cafe : 

iMmfeaAa Richard Lord Rich having founded a corporation in the parifh 

lands i9€ of Felfted in the county of EJfex for the relief of the poor there, 
thdrowfi called chaplains^ parochians^ and wardens of Felfted^ and having en- 
Um maimer dowcd them with certain lands for that purpbfe, and for the fop- 
prtfcribed port of a fchool therein, by indenture dated the 27th of September^ 
•f^ia^. '^^^ oi Elizabeth t granted to the corporation and their fucccflbrs a 
codootand* naefluage called Colliers^ fituate in Felfted^ and twenty acres of land, 
liable to be with a wood of four acres in the faid parifh; and likewife the 
^^^■^[IJ^^ re£lory of Braintree in the faid county ; for certain ufes lo be d«. 
of fuch clarcd by the faid Lord Rich in a certain indenture. Lord Rkh 
rulet, are accordingly by indenture dated * the 28th of December in the fame 
r^pea^of y^*'^* reciting the former deed, and that he had appointed for ever 
fncliecco. the faid mefTuage for an alms-houfe, for the only relief, dweiiing, 
patioo. habitation, and lodging of five poor, old, weak, impotent, or lame 
* C 5^5 ] perfonsy as well men as women, and alfo for one grave woman ts 
attend them, each to be nominated and placed from time to time 
by him and his heirs, and there to remain during their natural lives, 
to the intent that they the faid five poor alms-folks for the time 
being ihould daily come to church, &c. } ordained and declared, 
that there (hould be and continue from time to time in the faid 
mefTuage five fuch poor men and women, &c. and one grare 
woman to attend them, and to prepare their meat and drink. Sec; 
which faid fix peifons fhould have freely during their lives their 
dwelling-chambers and lodging in the faid alms4ioufe, with fuch 
relief, profit, and necefTaries, and in manner and form as (hould be 
therein declared. It was further declared, that Lord Rich and bis 
heirs (hould be perpetual patrons of the foundation. And that if 
any of the fix perfons (hould die or be juftly removed, then Lord 
Rich and his heirs (hould appoint and place one other man or 
woman of the fort aforefaid in their place, in manner and form as 
the perfons fo dead or removed had pofTciTed or enjoyed : and in 
default of fuch appointment by Lord Rich or his heirs, the chap- 
lain and churchwardens of Ffljled for the lime being (hould ap- 

poiot 



IN THt TotLTY'tttLsr Yeah OF GEORGE Ul. 585 

point for that turn onl^. It then gave the patron, upon report of i8oi. 
the chaplain or churchwarden s» a. power of removal in certain -■ ^ 

cafes of miibehaviour, or in cafe of wilful wafting of the property, The Ri^o 
or conveying it away, or upon marriage, or keeping any children j^/^'"*^ 
10 the faid houfe. And further it was declared, th^t the faid five lodOthcrf. 
poor alms- folk anl woman attendant (hould poflefs, enjoy, and 
ufc from time to time for ever, by the fufFerance and permiffion C S^^l 
ot iht faid chaplain, parochians. &c. fuch feveral lodgings in the 
foid alms-hoafc freely and quietly as to eVtry of them from time 
to time were appointed by the patron, Sec. \ and alfo fhould poflefs, < 
ufe, and enjoy all together, by the f.iid peifmiflion, the hall, kitchen^ 
buttery, cellars* barns, &c. and all profits and commodities to the 
faid alms-houfe belonging. And that the faid chaplain, parochianSy 
&c. fliould from time to time permit the faid five poor folk, &c. to 
^ave, hold, ufe, poflefs, and enjoy their feveral dwellings, and the 
laid hal), kitchen, and all other the f<tid profits^ and alfo further to' 
have, occupy, and ufe the (Ad two crofts, palturcs, tythe hay, and 
the faid wood fpecified in the faid deed of the faid 2"] ih September^ 
7th of Elizabtih^ with fuch kinc aiid Cattle, with the increafe of the 
fame, as the faid five poor alnris-folk, &c. for the time being (hould 
bring up upon the fame, in manner and form as Lord Rich fliould 
order : and alfo (hould permit the faid five, &c. for their fuel, to 
he fpcnt in the fjid alms-houfe for their relief, as well to bake, &c. 
and to prepare meat, &c. and other necciiarics convenient for their 
relief; to take, cut down, and carry away to the faid alms-houfe 
for the caufes aforefaid. to their ufe and profit yearly, one rood of 
the faid woqd called Enfidd^s fFood, to be fperit only on the faid 
alms houfe ; and alfo to lop, crop, and flired the trees growing in *^ 

or upon the premifes, without felling any oaks, afties, &c. or other 
trees above the growth of 25 years, except they be totten, without 
hindrance, let, or interruption of the faid chaplain, parochians^ 
&c.' Lord Ricb alfo ordained, that the faid five poor folk for the 
time being (or in their default, the faid chaplain, parochians, &c« 
out of their wood) fliould yearly fence andi preferve the faid rood of ^ , 

wood, to be fo felled and carried away, at their own proper cofts [ 5^7 3 
and charges. Lord Ricb alfo gave to the faid five poor folks and 
woman fix good kine, to be ufed and employed to and for their 
relief, (out of which the ftock was to kept up for ever,) by the 
advice of the chaplain and wardens, and of the farmer of the 
manor of Felfted for the time being. And he diredled that the 
faid poor folk (hould yearly fell one cow of the faid kine to their 
only ufe, profit, and commodity, to be employed to their better and 
further relief; and alfo yearly bring up one cow-calf for the in- 
creafe of their faid flock : and further, that the faid poor alms« 
boafe folks, &c. (hould be ordered and governed in aH things by 
the advice and confent of Lord Rich and his heirs, (or in their de- 
fault by the chaplain and wardens, &'c.) not repuenanc to an/ 
article, &c. in thefe prefents. And if any of the faid folks ot 
woman would not be ordered and governed In form aforefaid, thc^ 
fliould be removed and put out from his or her rooni and place^ 
lodging and living, &q« %i if the patty fo refufing Were dead. Bui 
VOL.L Pp thctf 
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i8ot. their federal payments of money to them they were to ufe and 
dtfpofe of at their own pleafure without control. 



The KiitG The appellants, being fuch poor, old, weak, impotent, and lame 
^Z^^fi perfons, were regularly appointed to the faid chaiity, purfuant to 

and^OUicm '^^ ^**^ ^^^^ ^^ ^^^^ ^^^** o^ December 1565. The rate inqueftioHi 
dated i6th December 1800, was as follows : 

MeflVs. Munday^ Lowj Draketuood, Hichsf Beeze, and Thorp. 
ThcA^lms-hoofci Total Rental 1 £. s. i. 

Lands. \ £'S o o J a 5 o 
At the time of the rate beinp; made they were in the occupation 
of the faid me (Tuage called Colliers^ and the faid twenty acres of 
hnd ;ind four acres of wood ground in Feljlcd^ conveyed by the 

[ 588 3 deed of the 27th of September^ 7th of Elizabeth^ and paid a labourer 
for making hay and cutting their wood, and difpofed of both to 
their own ufe* They alfo kept fix cows upon the fame lands, 
weaned a calf, and fold a cow every year, according to the direc- 
tions in the faid deed of the 28th of December i and of the other 
calves and of the milk they difpofed at their own pleafure. At 
the tipie at which the appellants were appointed they were not 
parifhioners of Fefjled. The prcmifes are of the annual value at 
which they are rated, and were never rated before. The viGtor of 
the faid alms-houfe has frequently granted additional relief to the 
faid appellants. 

Pooley and Bqfanquet^ in fupport of the rate, contended, th^t the 
alms-houfe and l<mds, being themfelves rateable property, were 
liable by the exprefs provifion of the flat. 43 EUz. V. 2yi !• to 
be rated in the hands of the occupiers^ if any fuch there w^re^ 
provided it could he (hewn, according to the condrudlion which 
had been put upon that (latute, that the perfons rated were in the 
beneficial occupation of the property on their own account. Lori 
Holt faid (tf) that *< hofpital lands were chargeable to the poor as 
well as others \ for no man by appropriating his lands to an hof- 
pital could exempt them from taxes to which they were fubjed 
before, and thereby throw a greater burthen on his nerghbours/' 
In jR. V. S/. Luke^s Hofpital {b) there was no doubt made but that 
the property itfelf was rateable, provided an occupier^ in the fcnfe 
before defcribed, could be found. But Lord Mansfield fliewed, 
id. That the trudees could not be conGdered as fuch, becaufe 
they had no beneficial intered in ir, and were mere tnftruments 

£ 589 ] of conveyance. Nor, 2dly, the fervants attending the hofpital, 
they not hsLving feparate and diJlitiR aparifnents adigned to their ofe, 
as in the cafe oi Chelfea Hofpital (r), and other charitable founda- 
tions. Nor, 3dly, the unhappy objects of the charity. The 
fame determination was made in the cafe of £i. Bartholomenv^s H(f 
pital {d). And again, in R. v. Waldo (*), the defendant, who had 
placed ten poor children in ^ houfe belonging to him, and em* 
ployed a woman there as a fervant to fuperiiuend and inftruft 



{a) Smth. $%J. {h) % Burr. 1053. i Btme, S49. 

(r) Vi&t £jreyr,SmMUfacif 2^«rr. 1059. {d^ 4 

10 Cgfd' 35S. 
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them, was Iroldcn not rateable in rcfpcft of fuch property, inaf- 1801. 
much as he made no profit of the buildingi but applied it folely to 



charitable purpofes. All thefe cafes went upon one or other of The Kxno 
thefe principles! either that the parties rated were not the occupiers ^^^^f^ 
of the property, which is neceflary within the letter of the ftatutc ,^4 OAoi 
of Elvzaheth to make them rateable ; or they were not the beneficial 
occupiers, and were therefore not within the fpirit of the law : for 
where no profit is derived from the occupation, it is the fame as if 
thererwas no occupier. Other cafes have been decided on the 
fame principles. The Mafter and Fellows of Catherine Hall^ Cam* 
bridge {a) were holden rateable for buildings occupied by the fer- 
vants of the college for their benefit, although that is in truth a 
charitable foundation. So the leflee of a private building appro- 
priated to be ufed as a chapel (^)« making a profit of it in that 
ihape, was deemed rateable in refpe£l of fuch profitable ufe. In 
like manner, a royal park, though not rateable while in the pof« 
feffion of the crown, yet becomes fo in the hands of the ranger (r), 
by whom it is made profitable. But (tables rented by the colonel C ^9^ 1 
of a regiment for their ufe are not liable to be rated \d ), becaufe 
there are no beneficial occupiers. In R. v. Htirdis (^), however, a 
mafter gunner having the exclufivc occupation (of all but one 
room) of a battery-houfe, though removeable at the pleafure of the 
crown, and fo far a ftronger cafe than this, was deemed liable to 
be rated in refpe£l of fuch exclufive occupation. And AJhhurJi J« 
there faid, that if any officer of an hofpital hold any part of the 
hofpital landsy^r his own convenience be becomes rateable in refpeft 
thereof^ In R. v. Sufannah Field (/), though the defendant was 
found by the Seffions to be the occupier, yet that was metely as a 
concluGon of law, which they meant to fubmit to the judgment of 
the Court upon the fads dated : and there it appeared that (he 
was merely employed as a fervant by the Philanthropic Society to 
fuperintend the education of the children there ; that {he had no 
di(lin£t apartments befides her bed-room, and was not allowed to 
have any perfon there with her ; that (he was removable at the 
pleafure of her employers ; and in (hort had no beneficial occu« 
pation in her own. rigtit, but merely as a fervant. But in R^ v« 
Catt (g)^ where it was fliewn that a fchoolmafter, who had a 
fimilar employment under a charitable truft, had tlie excluGve pof- 
feffion of a houfe where he and his family refided, and the ufe of a 
garden, the Court bad no doubt but that he was liable %q be rated 
for them. Now here there is an adiual occupation of the property 
rated by the objects of the charity for their own benefit. They 
pay the labourer whom they employ, and they difpofe of the pro- 
duce to the beft advantage for themfclves. They manage the C 591 ] 
property within the limits of the truft repofed in them in the fame 
manner as a tenant does under the term of his leafe. If the pro- 
perty were leafed to a tenant under the fame terms, referving to 
themfelves the rent, there could be no doubt but that fuch tenant 
would be liable to be rated : then the equitable owners muft be 

(«) Cbtv^. 79. {h) Rohfw T. Hyie^ CM 310. 

(c) Lorii B>0tt ▼. Grindaii and antlbtr^ 1 Term Ref, 338. (^) 2 ^^^^ R*h 37** 

(•J 3 Ttrm Rep, 497, - (/) 5 Term Rep. 5S7. (g) 6 Term Rep, 33a. 
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i8of, equally liable if th^y occupy it themfeltes inftcad of receiving the 
rent. This cafe is flronger in fupporc of the rate than R, t. 



The KtNc Hurdis^ before mentioned ; for thefc pcrfona are not mtrc tenaots 
rf^«*iii^ 3t will ; they cannot be turned out without fomc mifconduQ or 
«hi Ocheis. breach of the rules prefcribed to them. Each has an exclufite 
right to his own feparare lodging-room, and the rcll they hoid- 
as tenants in common. There is no more reafon in la^ for ex- 
empting them from bcinjj rated than the ma Hers and fellows of 
eolIeges« which are charitable inlliturions It mit^ht as well be 
contended thit if any indiviiiual held an elkate by the gift of 
another from .motives of charity, he wouki not be liable to be 
rated for it. No exception of thi^ fort is introduced into the flat. 
43 Eliz, : and where ihe legidature intended tu exrmit ttiis fpe- 
cies of property they have done fo in term», as in the land-tax adi 
in certain cafes. 

Trower and Wingjield contri f.tici, that this was the firft inftance 

of an attempt to rate the oijr£\s ihemfelvcs of a charity ; and 

thou(>h the exprcfs pou>t had never been judicially decided, ytt in 

aU the cafes which had occurred of hofpitals and other chaiitjblc 

inftitutionsi it had been aifumed as -an incontrovertible puGtionthat 

the poor perfons tliemfelves for whofe benefit the property was 

appropriated were not liable to be rated. The non-exiftence thert- 

C 59^ 3 fore of fuch a fpecies ot rating furniOies a (Irong argument againft 

the adoption of it. Then what is there in the prcfent cafe to 

diflingutfii it ? The poor perfons have indeed feparate lodfting- 

roomb ; but that was the cafe of 5. Field {a) ; and every thinjt 

elfe 18 occupied by them in common, as in all other hofpitals and 

alms-houfes. They have not an exclulive poflcflion of the hodj 

for if they omit to do wh«*t is required by the truftees or the charter 

of their inftitution, the truitees are tv> do it for them. They arc 

liable to be turned out for any mifcomiu^l or difobedicnce of tbe 

orders of the patron or truliees, and a^fo for the breach of other 

pofitive regulations. It is true that thib property faHs within the 

general defcription.of rateable property in the (iatute 43 £/;s., but 

there are fcveral neceflary exceptions not included in the words cf 

the ftatute, which have always been admitted, fuch as lands in the 

pofleflion of the crown, the fcites of hofpitals and the like under 

the fuperintendance and management of the truftees. Another 

prccflary exception is where fuch property is managed by the poor 

o^jcds themfdves. under the control of the founder, or tiuftecs. 

For the primary objefl of that (Iatute was to make perfons of abi- 

litv contribute to the necefTary maintenance of the poor ; therefore 

whcrj property is altogether devoted to this purpofe, it is abfurd 

to r quire th^t n part of it (hould be fo approriated. Perfons of 

this drfcription can never be confidered as having that ability to 

provide for others which the (Iatute was intended to enforce. It 

is true that fuch lands in the hands of tenants are rateable, becaofe 

the occupation of a tenant is neccflarily fuppofed to be a beneficial 

occupation, and the tax is therefore levied upon his perfonal gtiosr 

and noc upon the fund appropriated to the charity. For tkii 

1 lealbii 
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reifon it is addiirted that the fame lands in the hands of the 1801. 
tTuftees, who thcmfclvcs derive no profit, are not rateable. Then 



what difference can there* be whether the truftees receive the pro- The Kisa 

fits in the firft inftance and apply them to the relief of the obje£ls j^y^^'^^ 

of the charity, or whether thefe latter gather the profits therofelves, and Oihew. 

accountable to the truftees for the due application of them. The 

benefit is not greater to them in the one inllance than in the 

other ; and therefore the rating them becaufe they are beneficial 

occupiers inftead of beneficial receivers is a diilint^ion in found 

and not in fubftance. The cafe of the feivantaor officers of cha« 

ritable inftitutions who have diftindl occupation of apartments or 

lands for their own benefit is very different ; for they are not the 

objects of the charity, and therefore theirs is, properly fpeakiiig, z 

perfonal beneficial occupation ; and like the cafe of a tenant the 

tax is levied upon their individual ability /in refpeft of fuch benefit^ 

and is not withdrawn from the objedls of the charity. But every 

tax drawn from the poor perfons themfelves defeats its own obje^, 

and mud be reimburfed to them again in another form. The cafe 

of colleges and other like foundations have no fimilitude in their 

objeds to charitable inftitutions for the fuftenance of the poor and . 

impotent. They have other more varied and extenfive obje£is^ 

and partake more of the nature of political corporations. They 

are not appropriations of property in aid of the ftat. 43 £//z« like 

the prefent infiitution, or like hofpitals, to which this has the 

neareft affinity. Here it is exprefr^ly found that thefe perfons are 

real objedls of charity ; and. fo far from being able to contribute 

relief to others have Itood in need of it themfelves beyond what 

the inltitution affords them. 

Li>rd Kenyon C. J. The Seffions have told us what the cuftom [ 594 ] 
has been with refpeft to rating thefe perfons for the property in 
queftion, an inquiry which I Ihould not have thought it material 
to make : for the only matter we are called upon to decide is, as 
to the meaning of the ftatute of Elizabeth. Neither is the wifdom 
or propriety of rating thefe perfons to be confidered : nor (hould I 
have advifed the pari (h officers to do fo; becaufe it is probable 
that what they take from them in one fhape muft be returned in 
another. But the cafe being here, we can only deal with it as thp 
law has pointed out to us. The words of the ftatute 43 Eiiz. c. 2. 
arc general ; the rate for the relief of the poor is to be levied upon 
every occvtfier of lands f houfes^ &c- There is no exception made of 
hofpital or other lands devoted to charitable purpofes : and I was 
anticipated from the bar in an obfervation which occurred to me 
to arife from comparing that ftatute with the land-tax a£l8, thac 
where ihe legiflature intended to exempt property of this defcrip- 
tion, they have done fo in the latter in exprefs words. When the 
ftatute of Elizabeth was paffed, poor rates bad not grown to that 
calamitous fize which we have feen them reach in our time ; and 
parifties have not been accuftomed to draw any aid from fmall 
properties : but now contribution is looked for from every fpecies 
of property liable to be rated, without regard to what has been 
done before. It is admitted here, that the property itfelf comes 
within the getieral dcfcription of rateable property in the ftatute; 

P p 3 and 
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1801. and tTic only queftion is, Whether thefc perfons can be faH to be 
occupiers of it for their own beneHt. Now what does the cafe 



The Kino ftj^c ? Thcfc perfons plough, and fow, and reap, anJ have cyctj 
Mu^oAY ^^^^ ^^ occupation in fa£t which any other perfon can have : and 
sod Otben. all this for their own benefit. If this be not an occupation within 
C 595 ] the (tatute, I know not how far the exemption claimed may extend. 
Surely the fmallnefs of the benefit cannot conftitute an exemption. 
Suppofe an hofpital endowed with lands for a certain number of 
perfons who have a provifibn there. At firft perhaps it might 
only have afforded a fmall pittance to each of the members. Shall 
it be faid that they were not rateable then, and would only be- 
come fo when the revenues were increafed : where is the line to 
be drawn ? But fuppofing that in time it afforded an income of 
^o/. or 80/. a-year to each individual : (hall it be faid that they 
^re not bound to contribute any thing, becaufe they derive that 
benefit from a charitable inftitution ? Then it is faid, that cafca 
have decided that property of tliis kind is not rateable, becaufe no 
occupier could be found : but no cafe has decided, that where 
perfons are found in the a£lual occupation and having a beneficial 
enjoyment of it, they are not within the ftatute. 

Grose J. It is not the queftion whether it were wife or me-* 
ritorious to rate thefc poor obje£ts ; but the overfeers have a right 
to infift that they come within the defcription of perfons liable to 
be rated by the (latute 43 E/tz. ; that is, that they are beneficial oc« 
cupiers of lands and houfes ; and if they do fo, we cannot fay that 
they are nor rateable. But it is afked. Where is the cafe which 
fays tliat perfons who are the obje^r of a charity are rateable ? 
I could put many cafes where they ought to be rated. For in«- 
flance ; fuppofe a perfon gave looc/. a-year amongft five perfons, 
who were to be fv:le£led as being obje£ts of charity : (hould they 
not be rated on that account ? I remember when the cafe of the 
t 59^ 3 Bu^fi*' of Catharine Hall {a) was decided. He was contended not 
to be rateable ; but it was determined otherwife. Yet he was an 
obje£fc of charity in one fenfe, being appointed to a fituation in a 
charitHble foundation ; and I cannot diftinguilh upon a queftion 
of law between one fort of charitable foundation and another. 
As to the quantum of the rate, it is a matter for the Seffions to 
determine. 

Lawrence J. I am of opinion, that under the circumftances 
pf this cafe it is a good rate. The diftin£kion has been truly 
taken upon the cafes, that wherever perfons have been found 
in poffeifion of property from whence they derived a benefit to 
ihemfclves, they have been holden rateable as occupiers. And all 
the cafes which have been decided againft the liability to be rated 
have either been upoti the ground that the party rated was not the 
occupier, cr if^he were, that he derived no benefit to himfclf, 
l)ut it is faid, that the objefbs (hcmfelves of a charity, though be- 
ne ti'-ial occupiers, do not come witliin the meaning of the ftat. 
43 Eizf% for that the object of the rate dirc£ted to be levied by 
mat iiatute is for the relief of poor and impotent perfons, and 

confequently 
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G«Mirrquent1y it could not be intended to levy the rate upon fuch. i8oi. 
Bat however the pcrfons rated might have been poor and impotent 



at the time when they were fcle£led as objeds of the charity, yet The Kikq 
after their appointment to be members of the foundation they '^"'^ 
ceafed to be of that defcription of perfons, and therefore became goa^othem 
rateable in proportion to the property fo acquired. 

Le Blanc J. The only qiiedion here is, Whether the SefEons 
have rated perfons in poilcflion of rateable property. There is 
no doubt but that the property is rateable within the ftat. 43 EUz^ C 597 3 
&c. \ and without relying on the fa6t found of thefe perfons being 
the a£lual occupiers, I think fufficient appears from the other fafis 
of the cafie for the Court to fay that they are properly to be con« 
Gdered as occupiers. They occupy the property for their own 
benefit ; and whether it be more or lefs beneficial is not an objedl 
for our inquiry. In other cafes of this fort the endeavour has 
been to find out whether the perfons rated were in the occupation 
of the property ; or if fo, whether they occupied it for themfelves 
or merely as agents or fervants for others^ deriving no benefit 
frpm it themfelves. Such were the cafes of the bofpitals, and 
fuch was the cafe of Mr. Waldo^s charity ; and in the laft-men« 
tioi^ed cafe the Court confidered that he was not the occupier. 
But thefe perfons are in the a£lual occupation of rateable property $ 
and there is no exemption in their favour in the ftat. 43 Eli%.z 
nor is there any cafe which has decided that perfons of this de- 
fcription occupying fuch property for their own benefit {ball not 
be rated. Therefore whether the benefit be more or lefs, we mufl: 
fay that they are liable to be rated in refpe£l of the occupation of 
fuch property. 

Order of Seflions confirmed* • 



The King againji The Inhabitants of Aldborough, y^{^l 

'TPWO jufticts by an order removed R. Hallj together with his The occa- 
'*' wife and children, by name, from the paiifliof North Waljham P«»<» o^» 
to the parifli oi Aldborough, both in the county of Norfolk. The ^'^/^ 
[59S] Seflions on appeal confirmed the order, fubje£l to the opinion the leateof 
of this Court on the following cafe. Hall the pauper, being ^ fonnor 
legally fettled in Aldborough^ rented and occupied a public houfe Sen'went 
in North Waljham from the loth of OElober 1798 till the 12th of out, under 
December 1800, at the yearly rent of 9/. On the joih of O^ober *o»gf«- 
1800, by virtue of an agreement with Slap^ who was tenant of a Smto^pay 
cottage in North Waljham belonging to Mr. Borchamy Hall entered the fame 
and occupied the cottage, which Slap then* left, to which Hall Jf*^'^'*** 
brought part of his furniture, and where he occafionally refided v^iiich be 
till he was removed. Hall agreed to pay the fame rent as Slap 1m<i before 
had paid, which was 2/. 12/. 6d. per annum. Slap hid no au- **?"f» *^"' 
ihorip/ from Barcham to let this cottage, nor did he know any auth(.riiy "^ 
thing of this agreement. Barcham was applied to by if. Hall on from the 
the «th of November 1800, when Barcham agreed that R. Hall Jt?'**^'*'' 

' ^ ^the cottage 

ogccher with other premifcs (ccupled at the fame dme being 10/. a-)ear and upwards,) waa hi>ld<.n t« 
^ivc the cccupier a Iculenicat. 

F p 4 ihould 
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i9oi« iho.nld be fenant of the cottage, provided that one Money to whosi 
he had previoufly agreed to let it did not take it, which Monej de- 



Th« KiN« clined ; and //a// continued in the cottage as tenant to Barcham^ and 

The'inlh*- ^** ^° P^T '^'"^ ^^^ f^"^^ T^"' of ^. 12/. 6d Axom Micboflmas 1800. 

bitanti of Hulton ^as abouf to contend in fupport of the orders, on ih* 

"XiPio. ground that the pauper's poiTefJlon of the cottage was merely as a 

»o''«M« wrong-doer, by connivance of the former tenant, whofc trnn w | 

^expired, and without any authority from the landlord. But 

7he Couft thought the caf*; tpo clear for argument ; and that tke 
pauper gained a fettjement by his occpp^tion of more than 10/. a- 
year at the time for forty days^ And Lord Ktnyon faid, that no- 
thing appeared of the former tenant's term having expired, and 

C (99 ] ^^^ ^^^^ ^^^ authority to aflign his intcfeft ; and the pauper 
* did occupy above 10/. a yca^. 

Dajre// contra. 

3oth prders q^aQied (^], 

(d) Vide Jt. ▼. Uct^rfeal^ 4 *ttrm Rff. » jS. 



7iriKi7.h* The King agairi/i The Inhabitants of Over, 

A penfionrr npWO jufticcs, by an order, removed J. Rutfer and Hntifmh hi« 
IndlTcom- ^'^^ ^^^^ Hemmingford Abbots^ in the county of Hunting^ 

paoy hiiirg to Over^ in the county of Cambridge, The Seffions, on appeal, 
Jiiin'eu ai a confirmed the order, fubje£l to the opinion of this Court on a cafe, 
^«s"whhl 't^^ing* That the pauper RuUerXtt himfelf two days after Mubael' 
fcferVationto WMf-f 1 799 for a year to William Dare of Over,^ at the wages of fir 
hmfcif of guineas; but that being a penfioner of the Enft India Company, he 
€achh»*/° ^w to have two days in eaih half year to himftlf, to ^o to £/. 
year when /iv/ to receive his penfion. He remained in his faid fervice t'tl) 
ht mjuht go old Michaelmas day j 800, being a Saturday^ when his mafter went 
iJon "cf^^t ^^ h*"* ^" ^^^ field, and a(k?d him if he would day again. The 
gains fetde- pauper faid he wanted more wages; he (hould exped fercp 
ir.entbyfer- guineas a year; which his mafttr refufcd to give. His maftfr 
JuchTcon- ^h^" afked him whether he intended to go to St. Ives* fnir that 
t^act day ? The pauper faid he did. He then unyoked his horfes and 

went to the fair, where hig mafttr paid him part of his wage5. On 
the next day (Sunday) the pauper returned to his maftcr at Over; 
on that day he fettled his w?ges, when his mafter aOced bimifb^ 
would ftay again, which he afl'ented to. The pauper then let 
himfelf to Mr. Dare again for another year at the wages of fix 
£6oo ] guineas; but the pauper cxprefsly faid he (hould expe£t to have the 
two days in each half year to go to St> Ives for his penfion as be- 
fore ; which his mafter confented to. He continued with Dflff 
tinder this fecond hiring for about eleven weeks, when the paoper 
was apprehended for a baftard child. Hia mafter fettled hii 
wages, and the contraft for the fervice was diifolved by mutuil 
confent. The SrftJons were of opinion that the pauper's hirinj 
and fervice with Dare at Over were effedlual to gain him a fettle- 
ment there. 

Bevi/lf in fupport of the orders, faid, that the SefEons have in 
eff,:6l found that this was a difpenfation of the fervice for the two 

• * dajsi 
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izjSp and not an exception in the original comta£^ ; and con* l8of. 
tended that this cafe was governed by the principle of the militia- 



Aian*8 cafe (a), who was deemed to gain a frttlement notwith* TheKint 
(l^pding an exprefs exception at the time of the hiring th^it he Th«^^ha* 
(hould be abfent on duty for a month. If that were fuch a rea<- b',taiiu«£ 
fonable caufe of abfence, as that the mafter could not have refufed i>yt9f 
hi3 con/ent for the partjr to be abfent from his fervice while en«- 
gaged on duty in the public fervice, it feems to be equally reafonr 
able that one who has received a penfion for the reward of paft 
fexvices iSiouJd be at liberty to go and obtain his reward, although 
be had not iUpjulated for it: and then the Aipulation to do that 
which the law would otherwifb have allowed him to do upon a 
general contra£l, without any (uch exception, iivill not vary the 
cafe or defeat the fettlement. SuppoGng a fervant hired himfelf 
for a year, referving liberty to go to church on Sundays^ that wo|yiI4 
not be confidered as an exception in the original contra£l| but a [ 6oi ^ 
oeceflary and implied difpenfation by law. 

^rd Kenton C- J. faid, there was no coloiir tof copt^ndiqg 
that the pauper gained a fettlement by this hiring and fervice. The 
cik of the militiaman went altogether upon the ground that the 
leave of abfence (lipjulated for was no other than what the law 
M^ouJd have compelled without any fuch ilipulation. It was part 
of the public fervice. No conclufion therefore can be drawn from 
thence in fupport of this fettlement. Here was an exprefs exception 
of fopr days in the year, during which the pauper was not to be 
under the control of the mafter. An exprefs refcrvation oT S^w- 
days out of the original contra£l of hiring was confidered fufficient 
in R. V. Macclesfield [b) to prevent the gaining of a fettlement ua- 
der it. 

Per Curiam^ Both Orders qua(hed« 

Wilfin was to have argued againft tbi: orders. 

(tf } K. T.' IFuichcomh, Doug. 392. {h) Burr. S. C. 45i« 






T|ie Kino again/i The Inhabitants of Wantage. j!^^ 

TWO juftices by an order removed. TXo/wa/ Smart from Waft'' a marter 
tagi^ in the county of Berks^ to the parifli of St. Peter and St. ftif uiat»r,g 
Paul in the borough of Marlborwgh, in the county of Wilts. The ^^^^'^^'^^ 
Seffions, on appeal, quaflied the order, fubjp£i to the opinion of tSe earnings 
this Court on the {bllowing cafe: Thomas Smart the pauper being of hii ap- 
fetUed the pari(h of St. Peter and Sf. Paul in Marlborough, was S^o'^g',^ 
bound apprentice to Mr. 3VI, rppe-makpr in the parilh f of St. him within 
George's Ratclifi Highway, London, for the term of feven years, ^« ^**- o^ 
and ferved there for eighteen months. The indentutes were loft; wWchaoad- 
but parol evidence being admitted, it appeared, that the pauper ditionaidvtj 
was to find himfelf in clothes, board, walhing, and lodging: that !l/****f ''f*'* 
the mafter was to allow him full journeyman's wages, but was to eoJued u "^ 
have four- pence out of every ftiilling of the pauper's earnings. The t-.- wh le. 
indentures were ftamped i but no duty was paid for any confide- * [ 6o2 "} 
ration rcfervcd to the matter* 

GiUs 
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180 It Giiis and Con^ were to have argued ia fupport of the order of 
■ ' , Seflions. 

The KiN« Ro/if contra, intimated that the 4J. referyed out of erery ihiU 
g^ Kng of the pauper's earnings was a benefit to the mafter, for which 
bitaott t} ^^^^ ought to have, been an adequate ftamp under the ftat. 8 Ann, 
Want. r. 9. and 9 Ann. c. 21. But 
^^*» Lord Kenton C. J. faid, it was impoffible to argue that apart 
of the apprentice's earnings rcferved to the mafter was a benefit to 
him within the meaning of the ftatutCi when by law be was en- 
titled to the whole, and might rather be conlidered to have gives 
up that part which he did not referve than to have acquired any 
tbiflg. 

Fir Curiam, Order of Seffions confirmed («}. 

{a) Vide Rtx v. The hkahUmttt pf Le'ightm^ 4 Term Rep, 732, 



w^\^ Harris and Another againji Calvart and Another, 

JmrnliySa Bail of CoOPER. 

Wkeit the T 'TPON a rule for the plaintiff to (hew caufe why the proceedingi 
^fBotftnc ^^ (hould not be fet afide for irregularity, 8cc. the fa£ls were, 
•ri'ittaT'^^ that the defendant Cooper was fued by original in London ; and noa 
London.'the ^^ inventus being returned to the firft capias ad refpondendum in 
icire facias London, the defendant was afterwards arrelled on an alias capias 
SS' muft be ** refpondendum in Midd/e/fx, and bail were put in with the fila- 
liicd there zer in Middkfex* Final judgment being afterwards entered in 
«lfi>: and it Hilary term ; and a fcire facias fued out in MiddUfex againlt Coopef^$ 
STpWntf^ bail, the prcfcnt defendants ; 

idMfoed ottt Barrow objedied on behalf of the bail, that the fcire facias ought 
Che fcire fa. fo havc been fued out in London, where the original a£lion was. 
Stefe^t^u' "^^^ Attomej-General contra faid, that the bail ought not to be 
the bail had permitted now to avail themfelves pf their own error, the fcire 
by miftake facias having been fued out in MiddUfcx becaufe the bail were put 
{j^*^*'" in there. But 

Thi Court (after confulting the Mafter) faid the proceedings 
were irregular. The bail ought to have been put in in London \ 
and having been put in in Middlefex^ it was the fame as if no bail 
at all had been put in, and the plaintiff might have proceeded againft 
the (heriff for that default. The pliintiff therefore has been guilty 
of an irregularity in having proceeded to judgment before there 
was in ftridlnefs any appearance enterrd : and at any rate he can- 
r x^ -I not proceed again (I the bail upon a fcire facias in Middlefex, which 
^ ^ there are no prior proceedings to warrant. 

Rule abfolute (a). 

{m) Vide Wlsrtwj. Atufiravt^ Cr9. "Jtt. 331. and TtAta t. Piaxttw, 3 Ltv. 135* 



\ 
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iSoi. 
Edwards and Others agalnji Sherratt. • « 

THIS was an aflion on the cafe, in the common form, a^inft jmHitSSL 
the defendant as a common carrier by water from ff^oiver" ^^ht iefen. 
bampton to ^inningham^ . foir negligently carrying a quantity of diQc a cooi. 
wheat belonging to the plaintiffs, whereby it was lolt, and alfo "'**°^^f^ 
upon the money accounts ; to which the general iffue was pleaded. ^Ahrougk 
At the trial before Rooh J. at the lad Stafford aflizes, it appeared Xf^.toi?.«iii. 
that the wheat in queftion had been lodged at the warehoufe of PW«<JiftioA 
Bici/eyznd Co., who were wharfingers at Wolverhampton ^ for the xoinAfnm 
ufe ot the plaintiffs who refided at Birmingham. The defendant B xoR.mi, 
was a common carrier by water between Birmingham and JVolver'- ^ ^w^ 
bampton^ and fo on to Radford^ which lies beyond Wolverhampton ; which ptft 
but the carriage of goods between Birmingham and Radford^ and on different 
Birmingham and Wolverhampton^ was condufted by different boats. ^^IJati^^ 
I605 J During tlie late times of fcarcity there had been a difpofition to knowlof 
tiot at Wolverhampton \ the mob had aflually pulled down a com «Ws. and 
mill there, and a rumour was fpread of their intention to go to at*]^'Jibi3k 
the warehoufe of Bickley and Co.; whereupon their managing is threatened 
clerk wrote a letter to the defendant to fcVid an extra boat for the *® ^ <«««* 
wheat as quickly and as privately as he could on account of the ftate ^^axi^^*^^ 
of the country. He received no anfwer to his letter \ but on Mon^ fend^matS. 
day the 2yth of September 1800, finding a boat of the defendant's tofenda/ri- 
which had been to Radford^ or fome where beyond Wolverhamp* Tufiiy^ 
ton^ and was then returning empty by the latter place in its way account of 
back to Birmingham^ he caufed it to be (lopped for the purpofe of ^ ^"* ^ 
taking a quantity of the wheat on board ; and Green tlic boatman ^^ talw th7* 
making no objedlion to the propofal, 166 bags of wheat were put cam to^., 
on board for the plaintiffs, and alfo fome flour for a Mr. Allen at jt/T^****^ 
the fame time from the fame wharf. The bags were put on board not remm- 
in open day \ and the wharfinger's clerk gave no particular direAions ingaoxan. 
to the boatman : but be had (cnt privately to the lockmen to have the ^*"> .!?* 
lock ready to let the boat have a free paffage at any time the boat- fe^Hng t^. 
man chofe to go off with the boat ; and in fad the boat went wait till the 
away between 8 and 9 o'clock at night on the fame Monday. It ^^^^ 
further appeared that the ufual days for the defendant's boats to go wouia in ilie 
from Wolverhampton to Birmingham were Tuefdays and Fridays : ufuai courib 
and this was not one of thofe boats, but ufed as a common boat ^^^'^^^'TL^ 
from Radford to Birmingham. There was arftther boat loaded h\%oB. 
with corn from the fame warehoufe which went in company at the ftopt the boat 
fame time. Some part of Allen*^ flour arrived fafe, for which JJlJ^"j^^'^ 
the defendant charged a freight i but the 166 bags of wheat be- ^.^aodwitlu 

out difetof* 
log the drcamftances to the hoatmaa prevails on him to take the com oo board, and then difpatchoa h»m 
forward in tike night, having privately fent orders to open the lock at any time whai he ihoold pals. Af- 
ter a verdid for the defcr.d4nt negativing titat the corn was delivered in the nfual courfe of dealing as a 
common carrier ; held that the verdid might be fuftained» either on the general ground of fraud in the 
pUintiff, or on the ciicomftances of the cafe» fumiihing altogether evidence of a ucit ftipuladoo on tht 
part of defeadani lo do the bed he could, bat not to be anfwexable at a comaaoo carrier for the viotcoce 
of the mob } or beciufe it did not appear that tbe boatman^ who(e ordinary eiiipK>3rmen( was between 
Jt. and B. had authority from the defendant to accept the goods at W. ht. B,^ much Icfs to accept 
them in that manner. Where a plaintiff has dofed his cafe in evidence at the trial, and the defendant 
^s entered on his defence, it is difcretionary in the judge whether he will let tbe plaintiff* Into other evi* 
dcnce on a collateral point which was not in controvcrfy bctwacn tbe parties^ in order to carry a Tcrdift 
%iMiti Che mails of ibe principal ^ueAion* 

6 longing 
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l8ox. longing to the plaintiffs were feized hj the rioters at the dtftana 
of four or five miles from Wolverhampton^ and never came to ihc 



Idwarsi * hands of the plaintiffs, for which no charge of freight was m^ACi 

n^'^fi but demurrage was claimed for the time the boat was detained by 
*r'6o6 ^ the rioters, which the plaintiffs refufed to pay. The plaintiffs' 

^ counfel haying clofed their cafe, and the counfel for the defendant 

having begun to addrefs the jury, the learned judge, whofe opi- 
nion was in favour of the defendant, (topped htm, by dating that 
impreiBon, and that in his opinion the principal quedion for the 
jury to decide was, nvbither thi ba^s were put on board according H 
the ufual courfi of dta/ing with a common carrier T The plaiiitiff»' 
counfel then^ for the firft time ftated^ that the defendant had re- 
ceived fome money which the mob had paid for the com (inzcd 
by them, and which it was contended that the plaintiffs were en- 
titled to recover on the money counts. The learned Judge how- 
ever was of opinion, that as the plaintiffs had con>e there to trf 
the queftion bow far the defendant was liable as a common car« 
rier, (and it appearing that there really was no difpute as to the 
payment of this money, which had been lodged in a banker's hands 
for the ufe of the owners whenever they thought proper to claim 
it,) and that this was only an after-thought to carrr a vcrdiQ and 
the cofts, the evidence ought not to be admitted tn that (lage of 
)he caufe. Thereupon he directed the jury as before mentioned ; 
telling them that if they thought the goods were put on board o«t 
the ufual courfe of dealing with a common carrier, they ought to 
find a verdidl for the defendant, which they did accordingly. A 
rule nifi was obtained in Ia(t Eajier term for fetting afide the verdtA, 
and granting a new trial, on the ground that a common carrier 
contrading to carry goods for hire is by law anfwerablc for 
all damages^ un)cfs happening by the a£l of God or the kiog'« 
enemies* 

r 607 3 Garrowt Dauncey^ and Ryder now (hewed caufe agaioft the 
rule* It was a queilion of fa<^ for the jury whether under the 
circumdances of this cafe the wheat was accepted by the defendant 
as a conunon carrier. There was a known courfe of buGnedi in 
which the defendant contra£led to carry goods for the public* 
There were di(Mn£l boats which pafTcd at dated tiroes to and from 
Wolverhampton ;)nd Birmingham f and to and from Rad/ordznd Btr* 
mingham : but confidering the date of the country at the time, it 
would not have anfwered the plaintiffs' purpofe to have waited for 
the regular conveyance. The wharfinger's clerk therefore, who 
mud be taken to he their agcnt^ wro.e to the defendant to fend tn 
extra boat privately for the purpofe of removing the corn, which 
ytz% in danger from the mob. This (hews that the plaintiflfs did 
not confidcr that they were dealing with the defendant a^ a com* 
mon carrier; for this mode of conveyance was required as a fa- 
vour ; and if the defendant had refufed it^ no aAion would hafe 
lain againd him upon the cudpm of the realm for fuch refulil* 
But before any anfwer was returned to this propofal, the what* 
fingers got the confent of a boatman belonging to the defendant to 
do an a^, not within the fcope of his otdtnary authority to make 
^fe of the defendant's boatj not then employed by bim i^tbe 

cooiil 
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courfe of public carrying from the place where the wheat then .i8or. 
was, but out of the ufual courfe of dealing as a common carrier. 



as the jury have found : and this too done fccretly and by night. Edwardi 
There was therefore no contraft at all between thcfe parties^ but g^^^^'^- 
certainly not wich the defendant as a common carrier. The dan- 
ger was fo great, that the defendant would have been juftified in 
rcfufing to take the com at all, much lefs out of his regular courfe 
of dealing. This therefore at moll was a fpecial acceptance on [ 608 ] 
the part of the defendant by his fcrrvant to do the bcft he could for 
the plaintiffs ; and therefore -he would not be anfwerablc except 
for any malfcazance or grofs ncglcdl of his own. 

GUisf Beuyofi^ and D. Janes in fupport of the rule. There 
was no evidence to (hew that the defendants lltpulated to take the * . 

corn in any other chara£ler than as a common carrier. The dif- 
ference of the day, or the difference of the boat cannot vary the 
qut (lion. The goods were conveyed by one of his boats paffing by 
to the ordinary place of its deftination. The defendant was a 
common carrier from Radford as well as from Wolverhampton to 
Birmingham, The boat was pafTing by Wolverhampton in the ufual 
courfe of navigation, and it muft be taken that the boatman was 
authorifed to take in whatever goods were offered to him to carry 
in the track which he followed. Suppofe the fame proprietor 
drove a coach from Tork to London through Stamford^ and another 
coach from Stamford to London ^ if goods were taken in at Stamford 
by the Tork coach for London, it would be no anfwer to an a^ion 
againft him as a common carrier for the lofs of the goods, that he 
did not contract to take goods from Stamford to London by th« 
Tork coach as a common carrier, but that there was another coach 
employed for the particular purpofe on another day, by which the 
plaintiff* ought to have fent the goods. Be(ides, this was not a fpe- 
cial contract with the plaintiffs to let them have a boat for the 
carriage of their goods in particular; but the goods of another per- 
fon were taken on board in the ufual courfe at the fame time. 
Where a perfon, who is a common carrier, receives goods for the 
pitrpofe of conveying them in the ordinary track of his carriage, 
it mu(l prima facie be taken that he received them in the charac- [ 600 1 
ter of a common carrier, and it lies upon him to (hew that he re- 
ceived them under a fpecial contrafk : and as there was no evi- 
dence of this, the learned Judge was not correA in leaving it as a 
queflion to the jury, whether the corn were put on board the boat 
according to the ufual courfe of dealing with a common carrier. 
The only queftions for the jury were, whether the defendant were 
a common carrier between Wolverhampton and Birmingham, and 
"whether he received the goods at W*^ to carry to B. The reft ^as 
a conclufion of law. And it is againft the policy of the law to ad- 
mit implied exceptions in a contract, where the law impofes a ge- 
neral refponfibility. At any rate however, the plaintiffs were en- 
titled to recover on the money count for the value of the com rer 
ceived from the mob. 

Lord KsMTON C. J. The cafe has a good deal of novelty, and 
perhaps there are fome difficulties in it : but the prefent impref- 
fioa of xny mind is wich the defendants The learned Judge 

fummed 
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i8oi« fummed up to the jury all the circumftances of the cafe ; and he 
]eft it to them to f^y from thofe circumftancesy whether the corn 



EowARD« had been put on board the boat according to the afual courfe of 

%alf^T dealing with a common carrier: and if done out of that ofaat 
' courfe, they were to find for the defendant*. That I think was t 
fight dire£lion, and that it was properly a queftion of h&kit 
their decifion ; and with their decifion I am not difpofed to find 
fault. I will not break in upon the law as long ago fetded, that 
a common carrier warrants the fafe delivery of goods in all 
but the excepted cafes of the a£l of Grod, or of the king's ene- 
mies. And I lay no (Irefs in this cafe on the goods beung (eat 
from Wolverhampton on one dsry inftead of another, or by one 

[ 610 3 boat inftead of the other, which was the common boat. Bat I 
I rely on the great features of the cafe ; and thus it (lands: The 
plaintiffs had certain agents at Wolverhampton^ with whom this con 
was depofited in order to be (ent to Birmingham, There was a 
great difpofition to riot manifefted in the neighbourhood on ac- 
count of the prevailing fcarcity ; and the mob had pulled down a 
com mill not far diftant, and it was underftood that they had 
threatened to come to the warehoufe where this com was depo- 
fited. The agents alarmed, wrot)e a letter to the defendant^ de- 
firing him to fend an extra boat for it as quickly and as priratdy 
as hexould. No anfwer was returned to this; but with the im- 
|>rei!ion that the corn was unfafe where it then was, and dial it 
would fall into the hands of the mob, the plaintiffs' igents, finding 
one of the defendant's boats going by, without any. intention <tf 
ftaying at Wolverhampton^ or feeking to take in goods there, ftop 
the boat, and prevail on the boatman to take in this com ; and it 
is afterwards fent away by night in an unufual manner, a perfon 
being fent privately to give dire^iions for opening the lock at 
whatever time the boatman chofe to pafs. To me there is frand 
apparent on the face of the tranfadtion ; and that is the main 
ground on which my opinion proceeds. All the circumftances and 
urgency of the cafe (hould have been difclofed to the boatman at 
the time, and he (hould have been a(ked whether he chofe to un- 
dertake the riik. Common honefty would have fuggcfted this. 
For no man in his fenfes would under thefe circumflances have 
taken the com under a liability as a common carrier. And if the 
oaafe had been tried before a jury of merchants at Gmldball^ they 
would tiot have hefitated a moment to fay, that the whole was a 
rank fraud againft the defendant ; and 1 (hould have felt myfelf 

£ 611 1 bound to tell them that fuch was my opinion. I think therefore 
that the leamei^ judge who tried the caufe did right : he leaned txt 
, the opinion that^his was not a tranfadiion in the common cootfe 
of trade ; hot he left it to the jury to draw their own condnfion 
firom the evidence : and I zta (atisfied with their verdid. As to 
Ae evidence offered on the money count, it came tob late after the 
pUitttifii had doled their cafe : and under fuch circumftances they 
ought not to be let into the proof* 

Grosb J. This would have been a hard cafe, no donbt, to have 
bolden the defendant liable to make good the lofs ; but (till if the 

jury had drawn » wrong €onclafion» there snuft have been a new 

trial. 
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txnl. Two grounds have been made in fupport of the rule; one, i8oi. 
that the defendant was liable on the money count, which I (hall 



at once lay out of the queftion. I think the judge in the (tage of Eowabds 
the caufe m which it was oflTered did right in reje^iing the evidence, n^ 
The other ground is, that the judge mifdireded the jury in tell- ^■"•^''t 
ing them that the queftion was> Whether the com had been put 
on board according to the ufual courfe of dealing with a commoa 
carrier. ButI tl)ink the direflion was proper. It is admitted 
that if it were not the intention of the parties to contra^ with the 
defendant as a common carrier, or if there had been a particular 
ftipulation on his part, that he (hould not be liable for the kind of 
damage which happened, that he would not be liable in this cafe. 
Now either this was a cafe of fraud upon the part of the plaintiilsy 
which cannot be enforced in an a£tion upon a contract ; or it was 
a contra^^ under fuch circumftances exilling at the time as muft 
neceflarily be taken to have included a tacit ftipulation that the do* 
fendant (hould not beconfidered as a common carrier: and it was [ 6x2 ] 
a queftion for the jury whether the plaintiffs contra£ted with him 
in that character or not. But that in eSe£l is the fame queftion 
as the learned Judge put to them in other words. Then what are 
the faAs ? A boatman in the night, out of the common courfe oi 
his bufinefs, not on the ufual day, or in the common boat, is in- 
duced to take goods on board, under fuch circumftances as if the 
defendant had been apprifed of them, it is clear that be would 
not have contra£led to receive them as a common carrier. It 
comes therefore either to a queftion of fraud, of to a queftion of 
intention^ in what chara£ler the defendant contracted. And the 
jury have found that it was not the intention of the parties to con- 
trail with the defendant as a common carrier, but that there was 
a tacit ftipulation under all the circumftances of the cafe, that he 
Ihould not be anfwerable for any damage which might arife from 
the mob, without which no reafonable man would have undertaken 
for the carriage of the goods. The diredlion was right, and the 
verdi£l is according to the truth and juftice of the cafe. 

Lawrence J. I think the Judge's dire^ion was right, on this 
ground, that the jury were to decide whether Green the boatman 
aAed under tlie proper authority of his employer when he tools 
the corn on board ? And I think the different circumftances of 
the cafe (hew that he was not fo a£king. It was his proper du^ 
to receive goods at Radford and convey them to Birmnghanh u 
does not appear that he was in the habit of ftopping at other 
places by the way in order to take in goods \ if it had, that might 
have been evidence of his having fuch general authority: but it 
does not appear that he had fuch an authority. And at a place 
where it was not in the ufual courfe of his employment to ftc^p, be r (j|^ -i 
ftops and takes in goods, which are afterwards loft. The only 
doubt on his part of the cafe is, that the defendant received freight 
lor other goods which were put on board at the fame time ; which 
was evidence to ftiew that the boatman had fuch an authoritv. Bu« 
ftill the verdi£k of the jury may be right, in concluding that the 
boatman had not an authority to rake in goods at unufal times ^ 
and to carry in the night, when the rifle was much greater than 

in 
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i8oi« ^^ ^^ day«time; and when in cafe of a lofs of this (brt by rob- 
^^ bery the defendant could not recover over againft the hundred, h 



EDWAXDt. does not appear, therefore, under the circumftances, that the 
sgsMji boatman a£led under the authority of the defendant in what he 

SsAAtATT. jy |jy jj^g procurance of the plaintiffs* agents. Then again, thofc 
agents wrote a letter to the defendant deflring him to fend a private 
boat for the wheat; he was to fend it as privately as he could on 
account of the (late of the country. To this no anfwer appears to 
have been returned. That (hews that the def<;ndant declined the 
undertaking to carry the wheat ; and he might have fcnt orders 
to his agents to that efFcA. After which, the plainttlFs* agents^ 
without any communication to Green of any of thefc circumftanccs, 
ftop his boat as it Is paOing by, and having put the corn on board, 
fend it oflT in the night in the manner defcribed ; and it not ap- 
pearing that in fo doing he aded under the authority of the defen- 
dant, I cannot fay that the verdid is wrong; efpecially ina cafe where 
it cannot be doubted that the a£tion is a harfli one ; the country 
being in fuch a (late at the time as greatly to increafe the itik be- 
yond the ordinary rate of compenfation. 

Le Blanc J. Two queftions have been made ; i ft. Whether 
the queftion ftated were properly left to the jury ? idly. Whether 

£ 014 J 1))^ Judge did right after a trial on the main quedion, and the 
plaintiflFs had clofed their cafe, to refufe to let them in to addi- 
tional evidence upon a collateral point which the parties did not 
Come to try, and which was only thought of when the plaintifir 
found that the Judge's opinion was againft them on the main potnr. 
Upon the latter ground I have always conceived that it is a matter of 
. difcretion in the Judge, aftrr the plaintiff has clofed his cafe, and 
the defendant's couulel has begun his addrefs to the jury, to per- 
mit the former to go into a new cafe. And I fee no ground to 
complain of the exercife of that difcretion in the prcfent inAaBCC. 
On the principal ground, whether the fad were properly left to 
the jury ; whether the bags were put on board according to the 
ufual courfe of dealing with a common carrier : if the boatman oir 
board of whole boat they were loaded was not authoriftd at the 
time by the defendant to take goods on board from Wolvrrbam^ 
ton^ then they were not put on board in the ufual courfe of deal- 
ing. Now it does not appear that the Radford boatman, who re- 
ceived them, was ufed to ftop at intermediate places to take 10 
goodS9 or to take up goods at Wolverhampton for Birmingham^ 
there being another boat employed exprefsly for that parpofe. it 
does not appear that the defendant ever employed htm for that 
purpofe. That brings it to the queftion, whether Green^ the boat- 
many bad any authority .to take the goods, which was proper for 
the conGderation of the jury. For though a fervant employed to* 
carry goods from one place to another may ordinarily be prefumed 
to have authority to take up goods in the courfe of his paflage 
through interdiediate places ; yet where if appears that one fervant 
was employed exprefsly for the purpofe of taking goods from 
Wolverhampton to Birmingham^ and another with the like employ- 

r 61 5 1 Tt^tnt from Radford to Birmingham^ if the latter take up goods at 
W* for At he does it without authoritji and hit mafter would 

nor 
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hot be liable. This was z queftiQn for the jury to decide under i8oi. 
all the circumftances. 



Burrows again/l Wright and Another* juZAxL 

^T*HTS was an a<3ion agaiuft the hundred on the ftat. 1 Geo, t. ^J»«« • 
^ Ji. 2. c. 5. / 6. for reparation in damages on account of rio- ^^\,]^l^^ 
tcrs having pulled down in part the plaintifFs dwelline-houfe ; and hcufeahd 
a fecond count for beginning to pull down an out-houfe. At the **'^*'« '^« 
trial before Graham B. at the laft Nottingham aflizes, it appeared) §,„',€*" of 
that on the 2<1 of September laft, in the middle of the day, (during the win- 
a time of fcarcity) upwards of an hundred perfons affembled to- <*<»*«> "n*! 
gcther came to the plaintiff's houfe, who was a baker, and aflced Mm^o^dl 
if he had any flour; and being an fwered in the affirmative, they flour at a 
faid they would have it at 2/. a ftone* (It being then worth about f"^"*"** 
5x.) The plaintiff faid he could not afford it at that price ; but they fii»«,'2loir 
infifted on having it; and he, not able torefift, began to meafure it themarkeu 
out in fmall quantities. The rioters then began to break the U**{!V^"** 
windows of the bakehoufe, and the dwelling-houfe adjoining there-> cTidencefor 
to, and broke the glafe of three windows, and alfo the (hucters. the jury of ■ 
Befides which, they broke open a warehoufe belonging to the ^^nniT'to** 
plaintiff, (ituate lower down in the fame ftreet on the dppofite fide demniiOi the 
of the way, in which there was flour. There however they only *>f«^f> *c. 
burft open the lock, and threw about three bags of flour^ worth 15/., Jj^foaiOT 
into the ftreet, from whence it was carried away by fome of the of the Rioc 
mob* They took about ten ftone out of the bakehoufe, which was ^^'* *'^ 
fold at the price named by themfelves* They alfo took away fome p^[„^ 
malt and other things. The learned Judge told the jury, that might reco* 
[616] there was no doubt of the unlawfulnefs of the affembly. And ^^ 'or the 
as to their beginning to demolifti or pull down the dwelling-houfe, toThThoufe 
that thf glaffes of the windows and the fliutters, if fixed, were part in an aaion 
of thedwrlling-houfe : ncverthclefs, if they were fati&fied that the ?**'"^J*** 
mob meant to ftop there and proceed no further, it might be too the 6th feci 
much to fay that it was a beginning to demolifh, &c. within the tkn, but 
flatute. But if they thought that the mob came with an intention "°' ^""^/^if 
to proceed to further a£ls of demolition, if they could not o.her- a.^urfofid 
wife efffd their purpole, then it was a beginning to demolifti, &c. that rot be- 
vithin the meaning of the aO, and confpquenrly that the plantiff '^g confe. 
was entitled to recover. The jury found for the plaintiff to the ^heaft o* 
amount of all the damage proved. demolition. 

Clarke and Reader in the laft term obtained a rule nifi for fetting ^^ll^°!^fj^^ 
afide the verdi£t and granting a new trial, on two grounds ; i. thcv^meof 
That there was no evidence of an intention in the mob to pull other flout 
down or demolifh the houfe, although the windows and fliuittrrs ^^'^^cd"* 
were broken ; the obje£i being evidently to obtain the flour to be in another 
fold at a cheaper rate than before, and not to deftroy the houfe. warehoufe 
And they cited Reids. Clarke {a), where the violence offered to bl^j^^jf^JJ^ 

houfe on the 
oppofite iide of the ftreet, of which the lock crly was burft ; that not heiog a be^gphg to dcntlidi, 
^c. withia the a^, wiih the view with which it appeared to hive been doao. 

{a) 7 7trm Rep, 496. 
Vox.- Ij C^q the 
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1801. ^^^ houfc vras much greater than here ; but the occnfion being to 
- compel the plaintiff 10 illuminate his houfc on the news of a fic- 

Bumows ^°^y» the Court held that not to be a beginning to demolifli or 
^aifl/f pull down, SiC. within the ftatute {a). But 2dly, at any rate the 

Wright, rfamnges were taken for too much ; for the violence done to the 
out-houfe or warehoufc (mentioned in the fccond count) on the 
oppofitc fide of the ftrect was a diftind z(k from the other. There 
was no connexion between the two ; and there the only evidence 
1! 617 ] of force was the burfting the lock; but that could not be faid to 
be a beginning to demoliih, &c. within the a£i. There was no 
felony committed there; the flour was thrown into the ftrett. 
Thcfe grounds were again enforced in this term. 

Tie Attorney General and Vaughan Serjt. now (hewed caofe ; 
tnd infixed that the objedi of the rioters being to commit a fe- 
lony in taking the flour from the owner againft his confenty aixl 
having for that purpofe a£lually committed a bttach upon the 
houfe, in breaking the windows and (huttets, and being only 
flopped from further violence by obtaining the obje£k of their un- 
lawful purfuiti clearly brought the cafe within the 4th {<&, cf 
the riot aQ, and confequently enabled the plaintiff to recover with- 
in the 6th fedlion. Then with refpeft to the fecond obje£lion ; ill 
the damage which cnfued was confequential to the beginning to 
demolifli, &c« It was one continued aft. And they referred to 
Wilnwt r. Horton {b) where it was coufidcred that this branch 0! 
the ftatute was remedial, and that the hundred were liable not 
only for goods and furniture deftroycd in the houfe at the time of 
the riotox>6 demolition of any part of the houfe itfelf, but that alfo 
damages done to the garden at the fame time were recoverahl;. 
So this was but one beginning to demolifh, &c. and not fevcral 
beginpings. 

iiord Kenton C. J. In the cafe of Wilmot v. Horton the d** 
mage to the garden was immediately confcquenti;il to the pulliog 
down part of the houfe, and happened in the z€t of pullbg it 

t 618 ] down. But here thq damage done at the warehoufe on theop- 
pofite fide of the ftreet was an entire diftinft aft, not confequential 
to the other ; and it would be carrying the conftruftion of tb< 
ftatute too far to fay that a burfting open of a lock upon fucfa u 
occafion was a beginning to demoliih the houfe. But with refpefi 
to the dwelUng-houfe and bakehoufe adjoining, the cafe teems to 
me to have been properly left to the jury. It was for them to 
confider quo animo the windows and fhutters were broken. The 
cafe of Clarie v. Reid turned on the quo animo the aft was done. 
The violence there was to make the party illuminate, and couM 
not have tonftituted the perfons aflembled rioters within the 4tk 
claufe of the aft^ which creates the felony. But 

All the Court thought that the' flour which was compelled by 
the mob to be fold was not a damage which could be recofcred by 
the plaintiff againft the hundred. Wherefore 

The plaintiflF confenting to take his rerdift only for the damages 
dohe to the houfe by breaking the windows and fliutters, it was 
agreed that the Rule (hould be difcharged {c) 

{a) I Get. t /. 1. c, 5. {i) Cited ki Hf4t ?. Oisn^ D^. 701. «. 3. 

^ ) Vide Gi t.Jlif T. Higimhmm^ fif. f>^. 
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Heard, Affignee of Watts a Bankrupt, againji Wad- FntUy, 

HAM, Executor of Wadham. 7««*ioth. 

7 N covenant, the plaintifF declared, that whereas by a certain -^covenant! 
^ deed of agreement made b 'tween Watts before he became a ^^^l^^^'^^^ 
bankrupt on the one part, and Wadham the ceftator in his lifetime, ^ crr/^^vX/ 
and T. Stevens on the other part, viz. on the 18th oi May 1792, convey 10 5. 
Watts^ for the confiderations therein mentioned, covenanted that hh^^^^»* 
he would, on or before the 18/A £/* June then next, grant and convey b/s ^..^/f/ 
to Wadham and Steijens their hcrirs, &c. by fuch conveyances^ ways. fr'^«'^ t^dv'ifi 
and means as their {Wadham* % and Stevens^ s) counf el Jhotild advife^ all ^^^^^\^ 
the ground^ l^fc, conveyed in fee to him Watts, his heirs, &c. by fore con vey- 
thc truftccs of the late J. B.'s eftates, together with all buildings, edtohimby 
&c.' fince made thereon ; in confidcration whereof Wadham cove- / * !" ^^^c' 

' C'*i2i'ion or 

nanted that he and Stevens would pay Watts at or upon the exe- whic'-i^.co- 
cution of fuch conveyance as aforefaid 1000/. in moicties,*and that tenant* to 
they, Wadham and Stevens, would out* of the firft yearly ground- l^Jl," and**'* 
rents which (hould be refcrved in refpedl of the ground upon icfetvcccr- 
any under grants thereafter to be made by them, amounting to the '»'"««!, 
yearly fum of 200/. over and above the yearly fum of 142/. then and t'ohJ 
payable out of part of the ground to the faid truftees, &c. aflign out aceruia 
and convey to JVatis fo much of the faid ground-rents as fliould ^'^m on the 
amount to 200A per annum. And by a memorandum, part of the hdrthatVf, 
fame deed, it was agreed that Wadham a«d Stevens (hould, on or cannot 
before the 24th of June 1794, lay out on the f.iid ground 5000/. '"^intainco- 
The declaration then averred, that although Watts before his bank- againft B, 
ruptcy, and the plaintiff Heard fince, had refpe£livcly performed without 
and been ready to peform all thinj;s in the faid deed on their part, *^«"'"P 
[610] &c., yet protefting that Wadham the teilator had not per- veyant ""/a 
formed any thing on his part, &c. nor the defendant fince, &c. avers rcadincfs to 
that the ground, in the faid deed mentioned to have been conveyed ^^^''^y^'^^- 
in fee to Watts by the truftees of J. B.*s eftates, was by certain inden- the day *// 
tures of leafc and releafe dated 24th and 25th of March 1791, and thr land, but 
before Watts became a bankrupt, conveyed by the faid truftees, ^^^^f^^^^' 
&c. to y. Cornijh and his heirs, in truft for Watts : and that after- by fomca^ 
wards, and before Watts b«;came a bankrupt, viz. on the 2d of ornegieaof 
jipril 1791, by t^Ieven fcveral conveyances Co r n j/h convtycd and is'*„'ot j^"^^* 
Watts confirmed unto eleven feveral perfons and their heirs dent t.» 
eleven refpedkive plots of ground, parts of the faid ground in the rotintain «- 
deed of agreement mentioned to have been conveyed to Watts by J'^wThl^t 
J* B.'s truftees, each fubjefl: to a rent of 13/. 13/. referved thereon arte ihe day 
to Cornijh in truft for Watts. That afterwards, and before Watts i^ accepted 
became a bankrupt, by certain other indentures of leafc and releafe ofg?o^S" 
of the 25 th and 26th of September 1792, Cornijh at thefpecialinjlance rents in Jieu 
and requeji, and by the exprejs direction and appointment of Wadham ofp*«o^the 
deccafed granted and conveyed, and /if^/// confirmed unto J. ccprrd'thK' 
Lockier. T. Stevens, and J. Powell, and their heirs as tenants in and tb< con- 
common, all the grounds, &c. mentioned in the faid deed of agree- ]ll^^^^ "^ 

part in lieu 
of the conTeyanee covenanted to be made by A. \ for thii is a fubftitutioa of a difiereat agreement by 
parol, to which the eovenaat duet aoc apply. 

Qjj 2 ment 
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ment to have been conyeyed in fee to Waits by the trultcc^ o( 
y, B*s eflate, fave and except Jb much ahd fucb parts thereof as were 
granted and conveyed away as a/ore/aid by the faid eleven fever al artd 
refpeElive conveyances^ with all buildings and improvements thereon, 
&c. ; and alfo all thofe faid eleven feveral and rcJpeElive yearly rents ^ 
13/. i^r. reftrved thereon i in truft as to the cllatc cf Powell^ to 
the ufe of the faiii Lockier and Stevens^ and their heirs, &c. as 
tenants in common. And the pUintift further fays, that the 
ground mentioned in the faid deed of a^rremcnt to have hern con- 
veyed in fee to IVatts by Richard and Si f anna Lewis (truftces foi 
J. B.'s cftatc) were by indentures of Icafe and relcafe of the ift 
and id o^ Auguji 1791, and before //^^/// became bankrupt, con- 
veyed by R, and S, Le^xh to IVatts and one J, S. their heirs, &c. 
to the ufe of the faid J. S, his heirs, ikc. during Watis's life, re- 
mainder to IVatts in itx- \ that on 12th of jfpril 17^2 one Jotus 
became lawfully pofllflVJ of a certain part of tlie faiJ ground in the 
faid deed of agreement mentioned to have been conveyed in fee 
to Watts by J. B.*s tmltcf s for a certain term of years, and alfo of 
the refidue of the faid laft-mentioned ground for the refidue of a 
certain other term by way of mortgage for fecuring the re-pay- 
ment of money with intereft, and on 26lh of September 1 792, before 
Watts became bankrupt, the faid 7. S, and IVatts conveyed and 
confirmed to Wadham deceafed, ST. Stevens and J. Poweil ffuhjecl 
to the aforefaid mortgage terms therein ) the faid ground in the faid 
deed of agreement mentioned to have bcsn conveyed in fee to 
Watts by y. jB.*s truftees, &c. to the ufe of the faid Wadham de- 
ceafed, Stevens^ and Poiirelly and the heirs of Wadham deceafcd 
and T, Stevens^ as tenants in common, in truft as to the eflate 
of Poivelly to the ufe of Wadham deceafed ;nd Stivensy their 
heirs, &c. And plaintiff avers, that the .faid 7*. Jonej at z\\ 
times from the making of the faid rfecd cf agreement hitherto 
hath been and ft ill is ready and willing to grant and convey 
to Wadham and Stevens^ and their heirs, &c. by fuch convey- 
ances, &c. as the couniel of Wadham and Stevens^ &c. fhould ad- 
vifc all the aforefaid eflate and intereft, and term of years of him 
jfones in the faid ground, &c. ; but Wadham and Stevens^ in the 
lifetime of Wctdhain and the defendant, and Stevens fincc W*s dealh 
never drd, nor did cither of them require Jones fo to do, or tender 
any fuch conveyance to Jones^ to be executtd by him for the pur- 
pofes aforefaid 5 and on the contrary W, anit S, £<c, and defendant 
and 5. &c. have hitherto waved and rtlincjuifhed rhe execution of 
any fuch conveyance, Sec. That after the faid deed of agreement, 
viz. on 29th of December 1792, the rnortgage money to jfon^: 
was paid off, and it was agreed between Jones^ and Wadham^ and 
Stevens^ &c. that Jones fhould he, and he thereupon became and 
ftill is a truftec for W. and S. &c. of the faid parts of the faid 
ground fo pofTefTed by him for the refpedivc refidues of the terms 
aforefaid. And although the faid feveral conveyances fo made bj 
the deeds of the 25th and 26th of September 1792, and the premifes 
thereby granted and conveyed, nvere refpeHiveiy accepted^ taken^ oni 
received by Wadham deceafed^ T. Stevens, J. Lockier, and J. Powell 
refpcElivelyy in lieu of and as and for the faid conveyances and pranijt: 



/ 
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yj by the f aid deed of agreement agreed to he granted by Watts, Isfe. as l8or. 
aforefaid^ neverthelefs Wadham dcceafed or hU affigns did not at 



or upon the execution of fuch conveyances as aforefaid, or at any Heard 
other time whatfoever pay, nor has defendant fince, &c. paid to ^*^*'^ 
Watts before he became bankrupt, or to plaintiff as his affignee, 
the moiety of faid 1000/. &c. Nor (2dly) have Wadham and S/^- 
vens paid the other moiety, &c. Nor (3dly) though under grants 
were made, &c. the 200/. per aim. was not refcrved to Watts^ &c. 
Nor (4thiy) the 5000/. laid out in buildings 5 nor (sthly) the re- 
ferved rent of 142/. per ann. been paidj nor have W* and S. in- 
demnified Watts from the payment of the fame, as by the terms of 
the aforefaid implied covenant they ought to have done, &c. but have 
fuffered a large fum to become in arrear, &c. in confcqucncc of 
which Watts was forced to pay 200/. in difchargc of part of the 
arrears, and the goods of the plaintiff as his aiSgnee have (ince been [ 623 ] 
didrained for the refidue, &c. to the plaintiff's damage, &c. Fleas. Pleau 
1. Non eft faftum. 2. That Watts did not grant or convey^ or ten- 
der or offer to grant, &c. the faid grounds in the faid agreement 
mentioned to Stevens and Wadham deceafed, &c. or to any other 
perfun for their ufe or by their direftion, on or before the faid 1 8/A of 
June in the faid deed of agreement mentioned, according to the 
form and tStGt of his covenant, &c. 3. That although certain 
deeds dated 25th and 26th of September 1792 were executed by 
Watts and J. S. yet they or either of them did not thereby grant 
and convey the faid ground mentioned in the fdid deed of agree- 
ment, &c. in manner and form as in the declaration is fuppofed. 
4. That no fuch indenture of rcleafe as in the declaration is lailly 
mentioned was executed. 5. That at the time of making the in- 
dentures of leafe and rtleafe in the declaration laft mentioned nei- 
ther Watts nor J. S. nor T, Jones, nor any other who executed the 
fame indentures, were feifed or poffeffed of a legal ettate in fee in 
the faid ground, &c. or of any eitate or interel): whereby they or 
either of them could Convey the faid lad-mentioned premifes in 
manner and form as in the declaration fuppofed to have been 
granted and conveyed to Wadham^ Stevens^ and Powell i but that 
at the time of the making, &c. one T. Coates or fome other un- 
known was feifed of and in the faid ground, ice. and was a necef- 
far.y party to the conveying the fame, which faid perfon did not 
(Tonvey, &c. 6. That T. Jones is mentioned to be a party to the 
faid indenture of releafe in the declaration lad mentioned, for the 
purpofe of conveying and affigning the term of years there faid to 
have been veded in him, and that Wadham deceafed required him 
to execute the fame, which he never did. 7. That true it is that [ ^24 ] 
the faid feverai indentures of leafe and rcleafe mentioned of the 
25th and 26th of September 179a were made and executed by 
Watts long after the i8th of June 1792, to wit, on the days men- 
tioned, &c.> and that the faid indentures were not accepted by 
Wadham and Stevens deceafed, as and for the conveyances agreed 
to be made by the faid deed of agreement. 8. As to the non-pay- 
ment of the moiety of the jooo/. by Wadham deceafed, that after 
the making the faid deed of agreement Wattsbcczme bankrupt, and 
before the exhibiting the plaint iff *8 bill, viz. on 26th September 
?792, jic Watts hy ;i certain deed of five parts, between Ifatts, Cor^ 

dq 3 ^i^i 
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iSor. fiifh^ W{iJf>am decc^fcd, Lochier and Stevrns^ znd Powell, did ae* 
inotulfdge to have received the faid moietjr of the looo/. ; and there. 



HiARo from did releafe, &c. faid W^adham, &c. 9. A (imilar pica as to 
VU^ulu. *^^ ^^^^ moiety of the 1 000/. of which and every part thereof 
Wails by another deed did rcleafe, &c. Wadhant^ his heirs, execu- 
tors, &c. 10. Payment of the moiety of 1000/. ii. As to the 
ground-rents to be conveyed and referved to Watts, &c. ; that no 
- fuch under-grants were made by W. and S. &c. 12. Protcfting 
that no fuch undcr-grants were made, &c. averred that no ground, 
rents exceeding in the whole 142/. had been referved upon foch 
R^lkatioB. under-grants. 13. Plenc adminiftravit. Replication. As to the 
2d plea the plaintiff demurred, and afligned for caufe that the faid 
plea was Immaterial and iniffuable : and for that it did not flate that 
any conveyances, &c. were advifed by the counfel of Wadbam and 
Stevens, &c. for the conveying of the faid ground, &c. or that znj 
fuch or other de^ ds or conveyances were tendered to Watts for 
execution on or before the /aid i Sih of ]unc in the faid deed of afBgn* 
ment mentioned, or at any other time: on which there was joinder 
C ^25 ] in demurrer. To the 5th pica the plaintiff replied, that fFatis at 
the time of making the indentures of leafe and rcleafe in tbedecia* 
ration lad mentioned was feifed of a legal eftate in his demefne as 
of fee in the ground, &c. mentioned, fubjed only to the faid term 
of years whereof Jones was pofTeflcd. To the 6th plea, that Wad* 
ham deceafed did not always require that Jones fliould execute the 
indenture in the declaration laft mentioned in manner and form as 
defendant had alleged. To the 8th plea, that though it'was in the 
faid indenture there mentioned rxpreffed, that Whtts acknowledged 
to have received the moiety of the 1 00c/., and therefrom did rc- 
leafe Wadham, &c. yet he (Watts) did not really and in fafl at the 
time, &c. nor at any time before or (ince, &c. nor the plaintiff fioce> 
&c. receive the faid moiety, &c. but the fame was Rill unpaid. To 
the pth plea, that though it was by the faid indenture there men- 
tioned exprefled, that Watts did thereby rcleafe Wadbam from die 
faid loocA in the declaration mentioned, yet that fuch fuppofed 
releafe was inferted in the faid indenture, and the faid indenture 
was executed by Watts upon confideration that the faid icoo/. 
fhould be paid previous to or at the time of executing that inden- 
ture, in manner in the faid deed of agreement mentioned \ but the 
faid fum was not in fad paid to or received by Watts at the time, 
&c. nor had Waits or the plaintiff at any time fince been paid the 
fame or any part thereof, but the fame was ftill wholly due. To 
the 1 3th plea, that the defendant has, and at the time of the plain- 
tiff's exhibiting this bill had affets of the teftator, out of which the 
defendant might have fatisfied the damages. And upon all the 
Rijoindtr. Other plcLS iilucs were, taken. Rejoinder joined in demurrer to the 
fecond plea^ and demurred generally to the 8th and pth pleas; and 
went to iffue on the others. 
[ 626 3 Laivfs for the plaintiff admitted that he was eflopped by the 
matters pleaded on the 8th and pth pleas from recovering the jooo/«$ 
but as to the fecond plea, which went to the whole caufe of adion, 
he contended that the matter therein contained was no bar to the 
plaintilFs recovery upon the breach for non-payment of rent, ft 
appears that tlie defendant is in poffefiion of the plaintiff's cfiate 

undcc 
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under (he deed of agreement. That plea tenders an immaterial iSoc. 
ifluc, namely, rhat JFatti did not convey or offer to conv/cy, &c. * 
on or before the lith of ]M}\t. That is not a condition precedent. Hkai* 
The conveyance was to be in fuch manner as the other party's ^*^*"'^ 
counfel (hould advife. It lay upon the defendant therefore to 
point out in what form thet conveyance (hould oe made ; and the 
plea fliould have proceeded to (late a tender of fuch a conveyance 
to Watts and a refufal by him, or at lead a demand of fomc con- 
veyance and a ncgledl on his part. Wafhington v. Burgon, Moor^ 
570. I Bac, Abr. 673. RofewelPs cafe^ 5 Co. 19. b. But at any 
rate tlie covenantc'C may wave the condition j and here it is ad- 
mitted upon the record that the conveyances afterwards made were 
accepted by Wadham and the others in lieu of the conveyances co- 
venanted for by the deed of agreement ; and the premifes con- 
veyed were taken in lieu of thofc contra died for. It is faid in 
2 Com. Dig. 34.2. L. 2. that non-performance of a condition (hall 
be excufcd if the feoffee accept another thingjn fatisfaftion. 

yibbatt contra. The cafes cited only (hew that where there is 
a covenant to perform a certain thing at a certain time, if per- 
formance of another thing or at a different time be accepted in 
lieu of the other, it is an anfwer to an a£lion for the non-perform- 
ance of the thing (lipulated for: but they do not (hew that an ac- 
tion may be maintained upon the original contract. Here the [ 527 1 
original contradl was abandoned and another fubftituted in the 
place of it, upon which the plaintiff may have a remedy of another 
fort. Wadhaim was not bound to accept' under the original con- 
tra£t what he is admitted to have accepted. The bankrupt cove- 
nanted on or before a certain day to convey all the ground, &c. 
in confideration of which Wadham covenanted to do certain other 
things; the plaintifT therefore cannot fue on the covenant without 
(hewing that IVatts performed what he undertook to do. It was 
not neceffary for the defendant to (hew that his teftator defired a 
conveyance ; but the plaintiff (hould have (hewn that the tedator 
did not name his counfel. Rawlins y, Vincent^ Carth, 124. la 
equity indeed a fpecific performance will fometimes be decreed 
after the time ; but that is where the other party has acquiefced, 
as in Pinche v. Ctitfis^ 4 Bro. Ch. Rep, 329. [Lord Kenjon ob- 
ferved, that the praQice of the Court of Chancery was much al- 
tered of late years in this refpecl; for that now that Court would 
not entertain a bill for a fpecific performance to compel a vendee 
to make good his purchafe if no conveyance were tendered to him 
within the time llipulated for by his contrail ; unlefs it were (hewn 
that he had waved that llipulation.] The Lord Chancellor ad- 
mitted in that cafe that at law the vendor could not bring an a£lion 
againft the vendee for non-performance of the contract without 
having tendered him a conveyance. But where the time is en- 
larged by confent the party mud fue upon the contract fo en- 
larged. So where the time is enlarged under an arbitration- bond| 
which limits the award to be made within a given time, the party 
complaining* of the non-performance of the award muft bring his 
adion on the fubfequent agreement and not on the bond. Brown 
T. Goodman^ cited in Littler v. Holland, 3 Term Rep* 592. But |^ 528 ] 

Qjl 4 further 
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i8oi. further the bankrupt conveyed a different thing from what he co- 
venanted to dO| and in refpe£l of which the teflator covenanted on 



Hbaid his part. In lieu of part of the premifes (the whole of which ff^atts 
Wadham. ^** '^ convey) he has conveyed fome ground-rents j and this 
failure of performance on his part is the more mateii<il, as this was 
ground to be conveyed on a building leafe, upon which 5000/. was 
to be expended. A party who covenants to convey a thing muft 
convey it in the fame ftate in which it was contra£^ed for. Duh 
^fSt. Albans y» Shore^ i H, Blac. 270. The acceptance of other 
conveyances than thofe covenanted for may give the plainuff 
another remedy, but not an a£iion on tlie original covenant to do a 
different thing. Cooks. Jennings ^ 7 Term Rep. 381. The cjfe of 
Luke V. Lyde {a) was there referred to as thrwin)^ the contrary \ but 
that is not f o ; for the action there was afTumpfit (as appears by 
referring to the record), though the form of action does not appear 
by xh'- report in Burrow. As to the laft breach afTigned upon an 
implied covenant (this was abandoned as untenable;. 

Lawes in reply rdled on the principal ground, (hat the fecond 
plea was no anfwer to the declaration. The time was not mate- 
rial, as the conveyance was to be fuch as H^adham^s counfel ihould 
advife, and it lav upon the defcnviant to ihew that the advice was 
given. The cafe in Carthew 124. is diilinguifliaoic from the pre- 
fent; for that wns an adiiun on a bond, where the deht was abfot 
jute at law on the obligor, and he could only difcharge himfelf by 
(hewing a ilridl com^ liance with the condition, which he could 

( ^tp ^ not do by (hewing that another thing had been fuhftiluted in lieu 
of it. It is no anfwcr to fay, that another a£lion lies on the new 
agreement, tor that not being in writing the flatute of frauds 
would avoid it. [Lord Kenyon. Why may not the action lie if the 
agreement be executed ?3 At any rate it is no anfwer by the de- 
fendant to an adlion of covenant, for non-performance of what bis 
teflator was bound to do, to (hew that the bankrupt has not donq 
all that he contra£ted to do, but which the other had waved \ al* 
though the plaintiff might have been liable for a breach on his part 
if it had not been waved. In Terry and Attotbers. Duntze (^), the 
plaintiffs having covenanted to build a houfe for the defendant and 
finifh it on or before a certain day, in confideration of a fum of 
money which the defendant covenanted to pay the plaintiffs by in- 
ftalments as the building proceeded \ it was holden, that the fioifh- 
ing the houfe was not a condition precedent to the paying the 
money, but that the covenants were independent, and therefore tlif 
plaintiffs might maintain an action of debt for the whole fuiUi 
fbough the building were not finifhed at the time appointed. 

Lord Kenyon C. J. It is clear that thofe were not dependent 
covenants; for the money was payable by inflalments during the 
progrtfs of the work: but it is as clear that thcfe arc dependent 
covenants* I never expelled to hear it faid th;it thefe were inde* 
pendent covenants ; where one man agrees to pay a certain fum of 
money on a given day, and another covenants io. convey an eftatc 
to him on the fame day ; can it be contended for an inflant, tha^ 

[ 030 ] though the one has not conveyed he may call upon the other to 

(«} 1 Burr* %%%. sod I Bice. Ref, 190, {h) % B.BIsc» 3S9. 

jay 
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pay the money. Common fcnfe revolts at fuch a propofition. It i8oi» 
is impofTible for the plaintifr to anfwer the obje6lion made to his 



recovery in this form. He has covenanted to do certain things Heard 
which have not been done i but the other party has indulgently WiffiBAM. 
accepted fomething elfe in lieu of that which he might have in« 
(ided upon. The parol agreement fo fubftituted may be fufficient 
whereon to found an a£iion of aiTumpGr ; but bov can it be the 
foundation of an a£lion upon a covenant under feal» whereby the 
parties bound themfelves to perform a different contrail? 

Grose J. The plaintiflF cannot maintain an a£lion on the cove* 
nant, wichout (hewiug a compliance with it on his part* 

Lawrence J. The conveyance of the eftate covenanted to be 
conveyed is a condition precedent to the plaintiff's right of a£tion ; 
and many cafes in the books may be cited to (hew, that where one 
party is to do a certain thing on a certain day, in confideration of 
which the other party is to do another thing, the party fuing for 
a breach of the contra£l mud (hew that he had performed or was, 
ready to perform his part on the day. And all the cafes cited 
where a fubftitution of one thing for another was admitted were 
where fubfequent to the breach of covenant the covenantee had 
agrt-ed to accept another thing- in fatisfadlion of his damages^ 
which was an anfwcr to an a£iion for the non-performanceof the 
thing (lipulated. I rather think there are cafes to (liew, that 
where one covenants to convey by a certain day in fuch manner as 
the vendee's counfel (hall advife, the vendor muft allege that he 
called on the vendee to name bis coun(ipl, and that he went to the 
vendee's counfel and demanded him to point out what conveyance f 631 1 
he would have *, but that either the vendee would not name his 
counfel, or that the latter when required would not point out, &c* 
But here there is a decifive anfweron this ground, that the parties 
came to a fubfequent agreement by parol to do a different thing 
than that which the covenant required ; and the plaintiff attempts 
to maintain an a£lion on the former contract, by proving the per- 
formance of that fubfequent agreement, and not of the contract 
declared on, Even if there were no remedy at law on the fubfe- 
quent agreement, the plaintiff might ftill go into equity ; but I fee 
no objc^ion with refpe£l to the (latuce of frauds, where the con- 
tra£t has been executed, * 

Lb Blanc J. At lead it was incumbent on the pi lintiff to 
(hew that he was ready at the day to have conveyed what he had 
covenanted to do, and that he had done every thing which lay 
upon him to do for that nurpufe, but that the other party had pre- 
vented him from doing the zQ. If that had been (hewn, it would 
have likened the cafe more to that of Terry v. Duntzej in which 
there WdS an averment of that kind. Bui the fiiiifhing of the 
building there could not be a condition precedent to the payment 
of the money, bccaofr p«rt of it was to be paid before the parti- 
cular day named for the fiiiifhing of the work. H^rc the plaintiff 
|ias neither d^ewn performance on his part at the day, nor any 
i;xcu(e fqr non- perform a nee on account of any fault of the def<n- 
^nt. He {^either ftatC9 that he had performed his partj nor was 

ready 
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i8ai. ready to have performed it, but was prcyentcd from doing fo by 
fomc aft or non- performance on the part of the vendees. 



HsAKs '^Lawes then dcfircd leave to amend, admitting at ihc fame tknc 

agatnft ^^^ jf ^g conveyance of the ground -rents were not equivalent to 
a conveyance of the land under the circumttances, it would not 
• r (Jqj ] help the plaintiff's cafe. 

Lord Kenyon C. J. faiu*; it could not be fo confidered. 

Judgment for the Defendant, 



W^Vth. Graham againjl Sime. 

AcoTcnant |N" covenant, the plaintiff declared, that whereas by a certain in- 
rw^holi" denture made on the 8th Jan. i8oi, between the defendant 
to a pur- and his wife Etizabeth of the one part, and the plaintiff of the 
chaier, and other, rcciting a dcvife cf certain copyhold premif^s to the de- 
?o"flas "* fendant's wife (then the wife of J. S.) for life, remainder to R. F. 
deeds, Sec, and his heirs ; and reciting the death of J. S, and the marriage of 
for the per- his widow with tht' defendant, and that the defendant and his wife 
dcfn^and" ^^^ coutrafted with the pl.iniiff for the fale of the faid copyhold 
afluri g the prcmifes, thereby covenanted to be furrendered to him, for the life 
prcin les at q{ Etizabfth^ for 275/. ; it was witncfled, that in purfuancc of the 
chargeior ag^'^cment and in confideration of 275/. payable by infl<*lments ia 
cheleler, it the manner therein expreffed, the defendant for himfelf and his 
sot broken ^\{^ Covenanted with the plaintiff that they at his or her proper 
mst'of U^e' ^^^^ ^^^ charges, at the then next or fome fubfequent court, &c. 
fine CO the at the fcqucft of the plaintiff would duly furrender the premifeSf 
lord^ ihc ^Q^ An^i jt ^as further covenanted, that the defendant and his 
Jj^p^J.t''" wife, and all others claiming any e{late,&c. in the prehiifes during 
chafer} for the life of Elizabeth, (hould at all times during her life upon the 
**"/flV*l» *'cafonable requeH:, and at the^ofts and charges of the defendant and 
the admit- ^'-^ ^j/^» ^'* ^^^ If them ^ make, do, and execute, &c. all fuch further 
tanceofthe and Other lawful and reafonable afls, deeds, furrender, and af« 
tenant, and furanccs for the more perfe£l furrendering and affuring, &c. the 
notdue till prcmifcs, to the ufe of the plaintiff during the life of El'izahttht as 
after the ad- by the plaintiff or his counfel fliould be reafonably required, &c. 
mitiance. ^jj^ plaintiff then averred, that though, he had paid the money 
9 r ^ 1 ^"^ performed the indenture on his part, yet the defendant and 
l- 33 J his wife did not at their proper cofts and charges at the next 
court, &c. furrender the premifes, although requefted ; but on 
the contrary, that though the defendant and his wife did after- 
wards, on the nth of April, 1801, duly furrender the premifes, 
Mregchei. yet that certain fees and expences became due and payable as coftj 
and charges on the furrender, amounting to 5/., which the de- 
• fendant and his wife refufed to pay. 2dly, That the defendant 
and his wife did not do other reafonable a£ls, &c. for better fur* 
rendering and affuring, &c. as by the plaintiff were reafonably re- 
quired ; but that for better furrendering and affuring, &c. the 
premifes, it became neceffary that the plaintiff ihould be admitted 
to the premifes at the faid court, and that a certain fine fhould he paid 
to the lord of the faid manor on the admiffton of the plaintiff, &c. 

amounting 
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amounting to 18/. for making efFe^ual the fame: and then the i8oi. 
plainciflF averred, that fuch admiffion of him took place, and the ■ ■ 

(aid fine was due and payable during the life of Elizabeth^ &c. but Graham 
that neither the defendant nor his wife paid the faid 1 8/. to the '^^"^ 
lord, &c.on the admiiGon of the plaintiff, although duly requeiled, 
&c. as an affurance required, &c. by the plaintitf ; and therefore, 
&c. The plea took iffue on the firft breach afligned, and de- 
murred to the fecond breach, becaufe it was not alleged in the de- 
claration that the payment of the fine therein mentioned was any C 634 3 
a^, deed| or aflurance neceiTary or requifite to be made or performed 
by the defendant, or that the fame was a reafonable fine, or that 
the defendant and his wife had notice of fuch fine, or that the 
plaintiff had fudained any damage by the non-payment thereof* 

Lambe in fupport of the demurrer was (lopped by the Court. 

Efpinajfef contra, f<iid, that the intent of the covenant was, that 
the feller ihould pay all the expence of the conveyances and z&% 
neceiTary to make a good title to the purchafcr : and that the pay- 
ment of the lord's fine was part of the afiurance uecefTary to perfe£t 
the plaintiff's title. But 

The Courts referring to tiobari v. Hammond^ 4 C^. 28. a. and 
Rex V, The Lord of the Manor of Henddn^ 2 Term Rep. 484. faid, 
that no fine was due to the lord till after admittance, and confe- 
quently the plaintiff's tide was complete before the fine was due« 

Judgment for the Defendant. 



NowLAN againft Geddes. jH?!^^ 

THE plaintiff declared in aflumpfit upon joint- promifes againft Toa<jedir«- 

the defendant A. Geddes and one George Loihg^ •« which faid |J|J^^a 

^< George was and is now in due manner outlawed," 8cc, Plea by joint pro. 

Geddei^ after imparlance, that a£lio non, &c. becaufe there is no n™'^^* *»y h'« 

fuch record of the judgment of outlawry againft the faid G. L. in JSiom hc^ 

* the faid declaration mentioned now remaining in the Court, &c. avers to fas 

as the faid plaintiff has above in and by his faid declaration fup- <>^^»y^»^ 

pofed; and this the faid ji. G. is ready to verify; wherefore he Hd*rtcordaf 

prays judgment if the laid plaintiff ought to have maintained his outlawry u 

aforefaid adion thereof againft him the faid A. G. To this there '"\^^^ • 

was a general demurrer, and joinder. akuraioit, 

LaweSf in fupport of the demurrer, faid, that in cflFeft the plea iorwaotof 

only amounted to this, that another ought to have been fued f^J^^*?^ 

jointly with the defendant*, and therefore the plea ought to have it conclude 

concluded in abatement, and not in bar. For every plea in bar »o bar, it it 

ought to go to the merits ; unlefs where collateral fafts pleaded are ^^^J^^^" 

an inducement to or fubflratum of the a£lion ; and then they may rer.andche 

conclude in bar. And it was neceffary for the plaintiff to demur, pla|ntiffw 

otherwife he would be concluded by the judgment on a plea in f^!^^ 

par. q<iod recu* 

Barrow contra. The plea was properly In bar. The proceed- P««» ic- 
ings are by original againft two, and the declaration ftates a joint ^ ^ 
Dronaifci and yet is a|;aiQft one pnly ; for the dcmi^rrei[ to the plea L ^35 j 
^ ' admits 



[636] 



62S CASES IM TRINITY TERM 

i8or. senilis the fad, that there is no record of outlawry againft die 
^ other. And he referred to Horner v. Moor (/i), where debt being 

KowLAN brought Ufom Joint bond againft one, judgment was arreftcd. 

sgsififl But 

Cedoh. All the Court agreed, that as the plea amounted only to a pica in 
abatement, it was ill to conclude in bar. And hj 

Lawrence J. The demurrer only admits what is propcrlf 
pleaded ^ and if the plea (hould have concluded in abatement aud 
not in bar, the demurrer docs not admit fafts not rightly pleaded. 
Now the plea is in effect, that another joint contractor was not 
fued, wl\ich is a plea in abatement. In the cafe cited, it did not 
appear on the face of the declaration that the other joint obligor 
was outlawed. 

Le Blanc J. The admiilion of the izGt by the demurrer can« 
not vary the cafe ; for fuppofmg the defendant had pleaded tlut 
there was a joint promife, (and the prcfent plea is in cff^tl no 
more,) and the plaintiff had d«murred, that would have btea 
equally an admiflion of the fadt, and yet no doubt fuch a pla 
muft have concluded in abatement. 

Et per Curiam. The judgment in this cafe is not a refpondeas 
Qufter, but a general 

Judgment for the Plaintiff {b), 

(tf) B. R. hTicb. «4 Gto, 1. cited by j^JIoh J. in Rlct ?. SkuUp 5 Bitrr* l6>^ 
(h) Viae fV^ilii V. &2W, i Luttv. 41. 



Triisft Greasley againft Higginbottom and Another. 

Where a T^HIS was an adion on the ftat. i Geo. i.^. 2. c.^.f, 6. againft 
mob, after X ^^c hundred of Stapleford in the county of Nottingham^ for a 
demoiift*'** reparation in damages by.reafon of the pulling down in part the 
aod puU dwelling-houfe of the plaintiff by perfuns unlawfully, riotouilj, 
^»*n a and tumultuoufly aiTcmbled, On the jd of September a mob con- 
ftour^herc. f*ft>"g ^f more than two hundred perfons came in the morning to 
in, or force [^ j7j the plaintiff 'shoufc at Stapleford^ who was a flour-feller and gro- 
the owner ^cr \ and after beating him, and threatening to break the windows 
aiiunder*' ^^^ P^^^ ^^ houfe down, they aftuaily broke the windows of the 
pric«, the houfe and kitchen, cut the iron and (launchions, and broke the 
irdue theie- window-fhuttcrs. They alfo pulled down a lean-to or little out- 
Tecom»i ID houfe, and tore off the roof of it. This latter was (o placed, that 
anadion when pulled down there was left an opening outwards frpm the 
J**'"* ***• upper chamber of the houfe, which had communicated a^ a door- 
t^ ethfea. ^^7 '^^^ ^^^ upper part of the lean-to. Out of the lumber-room 
of <he lioc with which this was conne£ied the mob took a quantity of flour; 
aa 1 Cm. I. fomc of it they fold one amongft another againft the plaintiflf's 
Vucb Aei^'ss confent ^t their own price (nearly half the value), which they paid 
and robbery to the plaintiff; fpmc was ftolen; and fome was thrown aboat 
^^\\%t\t>- *"^ wafted ; in all more than two hundred ftone. On the part 
luniet, and of the hundred it v^s firft obje£led, that the lean-to was no part 

not within 

the offence created by the 4th (e£lion of the ad. Bat flottr which was fpoiled pr deftr9jed at the tliae 

oi fuch btgioiuiss to d;inoii^> &c. (nay Itt ^ rvot^cd, 

of 
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of the dwelling-houfc : which was over-ruled. 2dly, that the h£ks igor. 
proved did not amount to the felony dcfoiibed in the 4th feft. of ^ 

the riot a£i, viz. that of the perfons being unlawfully, riotoij^y, ct£At- 
and tumultuouily aflembled to the difturbance of the public peace, i.ey 
and unlawfully and with force be^jinning to demolifh and pull ^i^'lfi 
down the plaintitl's dwcllin^-houfe. At the trial Graham B. bottom 
agreed, that in order to m^^ke the hundred liable, the adls done and a»- 
by the perfons fo aflembled mud amount to the offence defcribed *'***'• 
in the 4th feftion : but he thought the cafe proved brought them 
within it. It was alfo obje^Sled, that at any rate the plaintiff was 
not entitled to recover for any part of the flour which was taken 
^nd fold by the mob,but only for the damage done to the houfe and 
lean-to, and the flour fpoiled in fo doing. 1 he jury however, under 
the Judge's direction, found a verdi£i for the plaintiflF for the fe- 
veral anciount o^ the damages fuftaiaed by him in each refped^^ L'^3^1 
making altogether 40/. 

C/arie and Reader in Eajier term laft obtained a rule for the 
plaintiflF to (hewcaufe why the verdidl fliould not be fet afide and 
a new trial had, on the laft-mentioned ground of objefiion ; the 
flour which was (lolen, including that which was taken and fold 
againft the will of the owner, being a felony of another defcrip- 
tion, and not within the meaning of the 4th fe£l. of the riot a^, 
creating a • new oflence, and confequently not within the 6th 
claufe, giving a remedy againft the hundred for damages occafioned 
thereby. 

Balguy now (hewed caufe, and faid, that though the 4th claufe 
was highly penal, and therefore to be conftrued ftridly, yet the 
6th claufe on which the a£tion was founded was a remedial law, 
and ought confequently to receive a liberal conftrudion. And here 
the damage arofe from one continued aft, and all flowed from 
the original violence. 

The Coitrti however, were of opinion that the hundred were 
only liable for the damage done to the houfe and lean-to, and for 
fuch of the flour as was fpofled or deftroyed in doing that damage : 
but that as to the flour (lolen, or, which in tStSt was the fame 
thing, taken away and fold without the confent of the plaintiff, 
that being a diftin£l felony in the offenders, an offence which ex«- 
ided before the paffing of the riot ad, and not an injury done 
to the party by beginning to demoliQi or pull down the houfe, it 
uras not within the 4th daufe of the aft, and confequently not C^39] 
vithin the claufe giving damages againft the hundred {a). 

On this, the plaintiff*s counfcl confenting to remit the damages 
given for the flour ftolen or taken away by the mob and fold, 
the rule for the new trial was difcharged without cofts. 

(tf) Vide Rstcliffe 9. Eder.yCewp, 4SC. Hjfde t. C«gany DfugL 699. and RiU v. 
Ciarkf, 7 Ttrm Rtf, ^96. and Bunvwi v. JVri^hSy ante, 6t5« 
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1801. The King againjl Stone. 



SetwfJsy^ ^HE following convi£tion on the game laws was removed iato 

junexoih, ^ this court by certiorari. 

Bedfordjbirey to wit. *• Be it remembered that on the 6th of %- 

tion before a '"^ry^ in thc 4 1 Geo. 3. at, &c. T. French^ of, &c. comcth berore 

jufticeof me, J. Wehjler c\t\\ij one of the ju(ticeS| &c. and then and there 

peace on givcth me the faid judice to underftand and be informed that 

laws ftate ^* ^tone of A. in the county of B. gentleman, within three 

that The de- months then lad pad, that is, on Saturday the 3d of January in the 

the umt then having lands or tenements or any other eftalc of inheritance 
when the in his own right or his wife's right of the clear yearly Yahie of 
«^on *as" 100/. per ann. &c. (^nd fo negativing all the other qualiScations 
lead and the of the Rat. 22 3c 23 Car. 2.}i "or then being in aify other man- 
witneiTcs ncr qualified or entitled in his own right to keep or ufc any cn- 
rnd^iha?' 8^"^^ *® ^^^^ ^"^ dcdroy the game of this kingdom, did keep and 
when called f^^i ufc a certain engine to kill and dedroy game called a gun, 
eo for his agati^d the form of the datute, &c. : of which faid information, and 
prod" wd no ^f the offcnce thtrcin charged upon him as aforefaid, he the faid 
CYideace, T. S, On the faid 6th of January^ &c. at M. &c. had notice. 
and did not Whercupon the faid T. S. appeareth, and is then and there on thc 
Imthcr ^^^^ ^^^ ^^ J^^^^^yi &c. at M* &c. preftnt before me thc faid 
time; that judicc ^o aiifwcr and make his defence to the faid information and 
11 fufficiem, j^g oflFencc therein charged upon him as aforefaid ; and he thc 
ftatingthat ^^^^ ^' ^' having heard the fame is aiked by me the faid jufticc 
be was pre- if he can fay any thing for himfelf, why he the faid 7*. S. fliouM 
irioufly/irm- p^j jj^ convifled of the premifes above charged upon him in form 
Mfwer, &c. aforefaid ? and the faid Thomas Stone pleadeth that he is not guilty 
Slu. Whe. of the faid offence. Nevcrthclcfs on the faid 6th of January^ &c 
nVceffar*"* ^' ^' ^^' ^^^ Credible witncffes, to wit, J. C. of, &c. and 
for the pro- J' ^« of| &c. comc before me the faid judice in their own pro- 
fccutorio per perfons, and before me the faid judice, in the prefehcc of thb 

eTWc'i.cets ^^^^ ^- *' ^^^Y ^^^ ^^^^ 7' ^' *"^ 7' ^' '^"^K refpeaively then 
well as in and there on the fame day and year aforefaid at M. Sec. duly 
theinfbrma- fwom, &c. and dcpofc, 8cc. (The convi(9ion then fet forth thc 
lificatio»?t'of evidence of the witneflcs as to the faft of the defendant's having 
the defend- killed a phcafant on Saturday the 3d of January 1801, in the pa- 
ant to kill rjfli Qf 3f, 5{c, but not dating any evidence of the difqualification 
^*wh^^ of the defendant). And thereupon the faid ST. S. being aflced by 
Cher the ne- me the faid Judice if he had ^nj thing to fay, or can produce 
f*'h^ rfi *"y evidence in anfwer to the feverai matters depofed to by tbc 
catienr ' f*'^ J* C* ^^^ 7* '^' *^ aforefaid, he thc faid T. S. pretends and 
fnuft be xe- reprcfcnts to me the faid judice that he the faid 7. S. on the faid 
^'^.*",. '^d of January. &c. was qualified both in his own right and in 
eatery part ^^g"^ ^^ ^*^ ^"'^ ^^ ^^"1 g^i^Cy but doth not producc any evidence 
of (he con. [641] thcrcof ; nor that he the faid T, S. on the faid 3d of January^ 
T'^ihcr k ^^' ^^^ ^"y lands or tenements or any other edate of inheritance 
be not fuf- in his own right or his wife's right of thc clear yearly value of 

ficent to 

coovid the defendant of the offence afor§Jaidf leferriog to the preriout part of ths COQviftJCB vfakk 

fcts forth the ioformauon in which fuch qualificatioiu were fpccificallj o^ttifcd } 
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100/. per ann., or for term of life, or any leafe or leafes for 99 i8oi. 
years, or for any longer term, of the clear yearly value of 150^; 



nor that he the faid T. 5. was the fon and heir apparent of an The Kims 
cfquire, or of other pcrfon of higher degree ; nor that he was the •f^^f 
owner or keeper of any foreft, park, chafe, or warren, or game- Sront. 
keeper to any lord or laHy of or for any manor or manors; nor 
in any other manner qualified in his own right to keep or ufe any 
engine to kill and deftroy the game of this kingdom \ nor doth 
he produce any fufficient evidence thereof in anfwer to the fevc- 
ral matters depofcd to by the faid J. C. and y. W. as aforefaid ; 
ffor doth the faid T. S. require any further time for that purpofk. 
And thereupon it manifeftly appears to me the faid judice that 
the faid 7*. S. is guilty of the offence above charged upon him in 
and by the faid information. Wherefore I the faid judice on 
the faid 6th of January^ &c. at M. &c. on the oaths of two cre- 
dible witnefles fo taken before me as aforefaid, do adjudge him 
the faid T. 5. to be guilty of the offence aforefaid ; and do there- 
upon convi£l him of the fame ; and do declare and adjudge that 
he the faid T. S. hath forfeited the fum of five pounds for the 
fame offence, to be diftributed as the (latute in that cafe made and 
provided doth direfl." 

M^Ifjto/by on the part of the defendant, objefted, ift, that the 
convi£lion dues not flate that he was duly fummoned ; and that 
this was not cured by alleging that the defendant was prefent; for 
if a man be not apprifed before -hand when he (hall be called upon 
to anfwer a charge, he cannot be prepared for his defence or have 
his witncffcs ready. In Rex v. Heber (j), an information was [6421 
granted againft a magiftrate for convi£ling one without fummon- 
ing him, he happening to be prefent when another perfon was 
convi£led for the fame offence, who had been previoufly fum- 
moned. It was there faid to be a mod known rule of commotl 
judice that no man (hould be conyi£led of an odence till he had 
previous notice given him of the charge. To be fure in Rex v. 
Johnfon {V) it was holden, that appearance cured all defe£ls in the 
fummons *, but there the objedion went only to the (hortnefs of 
the fummons, it having been ifTued on the fame day on which the 
defendant was required to appear. In R, v. Venahles (r) it was 
ruled that a fummons was neceiTary ; but there no appearance was 
ftated. (The Court expreding their opinion, thut the appearance 
of the party, efp'ecially as he did not aik for further time, dif- 
penfed with the fummons, this objeftion was abandoned.)— «- 
2dly, Neither the evidence nor the adjudication negatives the qua- 
lifications required by the ftat. 22 & 23 Car. 2.; the want of 
which is of the very effence of the offence. This was holden to 
be neceflary in i?. v. Jarvis (rf). It is true, that the qualifica. 
tions are here negatived in the information ; but that alone is not 
fufficient \ for as the information is the ground of the fummons» 

{a) 2 BarnarJ, 34. 77. 101, (when this book was cited Lord K^nyon obferrtd, that 
Barnardiftoo was a bad reporter} and that probably, if the conv'i^i«n itfdf were looked in- 
to, ic would appear either that the party was not called upon for bis defence, or bad not 
proper tiaie given to him upon requeft.) Vid. a Stra, 914. S. C. 

{h) I &r#. %^u (f) lb. 6^0, and 1 Ld, Raj, 1405. {d) i Burr. 148. 

n f# 
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J So I. ^^ ^^^ e?idesce is the ground of the adjudication, and the lattei^cait* 
not go further than the evidence warrants. And though it was (M 



The Kino >" R. V. Crowtber {a\ that it had been no where diredilj decided 

pgMhfi • that the evidence fliould negative every particular qualification % 

Stonc. yg^ ^Y^^^ ^^^ ^^^ ^^ point in judgment ; and at lead that imporu 

* [643J that there muft be fome general evidence of difqualification to 

put the party accufed on his defence. But here there is not eyen 

general evidence. In R. v. Wheatman (^), where the qualifica- 

tions were negatived by the evidence, but not in the inform -ttion, 

AJbhurJl J. faid, that the evidence muft prove, but could not 

fupply any defe£t in the information. And in the precedent in 

Burti (^), the evidence negatives every particular qualification. 

And that form was agreed to be fuftained in R. v. Tkompfon (d), 

and R. v. Hartley (e), there cited i though the Court in other re* 

fpe^s did not approve of it. 

Lord KrNYON C. J. referred to a MS. note of Tbe King v. ^ar^ 
C^44] vir (/), which was taken by the late Lord Afhburton^ when at 

the 

(«> 1 ^erm ^ep, 115-7. {}) Dong, 141;. {c) % Bum's J^fiite, tit. Cmwu. 

\d) % Term Rep. \%. {e) E. %% Crt. 3. CaU. 175. 

(/) Rex ▼. MoRicc J^nviti Hil term 30 Geo. %. — Tbit was a convidion agiMoft 
tbe defendant upon the game lawa. The can virion fett forth, that on lath O^obcr 1754* 
at Hillerton io the coonty of Wilts, A, B. cam: belbre tbe jufticet convidtng and made 
ioforn»atioOy that the defendant within 3 months, at th pari/h of H. in the faid couocy, 
bad and ufed a letting dog and fetting net, be mat being thtn ^umlifid by lie Ums ef tkh 
remJm u keep and ufe% 6fr. f kill gmme. The coo virion further feu forth that We*bc a 
credible witncfa, caoM to the place aferefaid and made oatb, that, ice. (in the words of the 
information). It then ftites, that defendant having been fummonejl and appearing be^>re 
the jnAIces at Devia es in the faid county, and the evidence being read to him ; and ha 
being afked what he had to fay for himfelf, and faying nothing cxc^ denying the fad ; 
therefore the juflices adjudged that the defendant wax m9t mmywije ^uaafitd, empvto redf £^ 
ttnjedt ar amtbmifed to kill and deftroy gtme, or to keep and ule do^s and nets to kill and 
defhx»y the game, and adjudge him guilty of tbe offence, aai to for^t the fom of 5/«* 
Thia convidioo' being brought up by certiorari and pot in the paper, and comiag oa 
BOW to be argued, 

• Mr. Gmtld againft tbe conviQion, ohje^d ift, The jufticet have not fhewn that they 
have a iurifdidion \ becaufe they have not flated precifety that Jarvis had 00 qaabficadon. 
The witnefs fwt^rs generally that the defendant was not qualified to kill game : tba. is not 
futficicot ; but every qualification mentioned in the ftat. ai & t} Car. 2. ooght to be ISct 
forth ; and the defendant (houid be adjudged to have none of them t indeed aher fubfequent 
qualifications (as being lord of a manor, ice. which is an implied qoalificatioa by a latter 
llatote) need not be fet forth. Rex v. Hill, i Lord Ray. 1415. In Bluet q. t. v. Needs, 
Comyna, $2 5, a general averment of the defendant's difqualification was confidered as not fuf- 
ficieot in a convidion, though well enough in an action. R«x v. Pickells, Mich. 19 G. a. 
The convidion there was for keeping and ufiug a lurcher. It was objeded that tbeic 
was 00 averment that defendant was not lord of a manor. Lee C. J. faid, «< He fooad 
*' no infUnce of that fpeciea of (qualification being ftt for h ; that all the qua'ificatiooa 
" mentioned in the ftatnte of Car. a. muft be fet forth \ but this is not m the pieccoent^ 
^* becaufe it ia only an implied or arguoaentative qualification \ the others are exprcfled.** 
I Stra. 497. The firft objedion there is the flrong one, upon which 1 believe diat coo* 
vidfoo was quafhed. This is not a point of form only, but is of fubflance, and if accef* 
lary to give the jufHces jurtfdi^lion ; and thcrefb e inufl be fet forth, td, Tbe witnefs waa 
csanuoed, in tbe firft place, in the abfrnce of the defendant, which was an irregaltr proceed- 
ing. The defiendant ihould fiifl have been fummoned, and have had an opportunity to appeari 
becaufe fuch examination is ex parte ; and when a witnefs has once fwom a thing he is ia a 
manner bound to abide by it though falfe, ib that defendant cannot crofa exaaune him upott 
fair terms. And liere too, it is to be obfenred that at the fecond naeeting, when tbe dcrendaot 
was convi€t?d, the witnefs wa« not fwom again, but his former depofition read \ fb that 
there was ao opportonity for crofs examiaatian 00 any terms. 3d, It is faid that tbe de- 
fendant was not tbem qualified, three times are mentioned before in the coovifiion; il^ 
tbe time of the oflftence committed \ id, the time of the ioforaaatioa given y 3d, thtf of 
the convidion. To which does ibtm refer ? 

Mr. Acrrwr cootra. If the court fee that there it an informatita made, «i offeoca 
proTtdj and that the de£pidaot bat been beard^ or bad an opportan?t| of being beard, 

tbey 
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the bar, and corroborated the report |jy Sir James Burrow \ in 1801. 

uhich, he obfcrved, that the Court had given *an exprefs opinion » 

on the very point in favour of the objcftion now urged. His The Kino 
lordOiip read the note here fubjoined. wi«/r 

Glhh, ^'"""- 

: ♦ C 645] 

they will not be aflute in fi ding fl^ws. Tp the id obje^ion it has been fald thejultice 
ihould have fumrnoned the dc endant before he examined the witnefs. But I apprehend it 
would have been a (Ironger obje£tion had he fummoned ths ;arty to appear wiibout any pro^ 
babic caufe. If the defendant had defired an opportuni y of crofs examining the witoefs, 
he had a right to it ; but it Ones not appear he defired it, (hough the witnefs (hen attended* 
The only defence that the defendant made was that he did not commit the fa^ ; he does 
not claim the qualification. To the iirft and great obje^ioo, the juHices have adjudged the 
«}efcndant exptefbiy to be in no-wife qualified, empowered, Jlcenfed, or authorized; than 
which words nothing can be well ftrongcr. In Rex v. Chandler, i Ld. Raym. 581. Holt 
C- J. faid, <* It is fufficient for the jufticcs to purfuc the words of the ftatute.*' It was 
incumbent on jarvis, if he had a qualification, to prove it ; the jutlices were only to expe^ 
a charge of the h^ committed from the witnefs examined. For it isaimoft impoflible fo^ 
a witnefs to prove chat the defendant has nui fome of the qualifications. As for inftance, he 
muft be a herald and tve!) /killed in the laws of precedency to know who at this time It an 
cfquire, or a peifun of higher degree. To know who is qualified by virtue of this eOate a 
witnefs n\\ifi be intimately acquainted with a perfon's rental. A fearch mud be made with 
the clerk of the peace before a witnefs could know who was a game-keeper. And, laflly, 
how can a witnefs inform himfelf whether the party he accufes be keeper of a chace, &c. ? 
All thefe are negatives ; the defendant is fummoned to prove the affiimative if be can. 
There arc feveral cafes, though not exprefsly in pointj yet applicable by parity of reafoning. 
In Rex V. Foid, 1 Stra. 55;. which. was a convidion for keeping an aiehoufe without li- 
cence, it was objected that there was an exception in the ad, and, that it diould appear he 
did not fall within it ; but the Court held that that exception coming by way of provifo^ tha 
defendant (bould have infilled on it in his own defence. Rex v. Theed, i Stra^ 6o8. is in 
point ; for tliere the exception did not come in bj way of provifo, but in the enacting part. 
But further, it is fufficient if a convidion follow the very words of the ftatute. The ftatute 
of Qiieen Anne, on wh'tch this convidion is grounded, has the words « not being qualified 
according to the laws in being** (or to that purpofc) ; now here are tbefe and llrong'er 
words added. In Q^^v. MMthews, I0 Mod. 27. Vin. Abr and Butn*s Ju(Hce, the Court 
faidy it bad been enough if the want of qualifications had been alleged generally ; hut it was 
hoiden bad, becaufe fome, but not all, were fet forth. In Rex v. Marriott, i Stra. 66. the 
convidion was ho'den bad, becaufe the words were the words of the witnefs } but had they 
been the words of adjudication of the juftices it feems it would have been well. As to the 
cafe of Rey v. Hill, it is certainly an authority againil me a«i far as it goes i but it is lla'ied 
fo (hortly that one can form little judgmfnc from it. The words in that cafe polTibly werf 
the words of the witnefs, or there might be fome othfr objedion not dated. The cafe in 
Comynt, 525. at far as it goes, is with me , for in an adion of debt for the penalty on this 
aO, it is cU-arly enough to allege the want of qualificatious generally. How tbofe two cafes 
are diftinguiihable 1 proteft I do not fee : the reafon is the fame j the defencois the fame in 
both cafes. In Rex v. Pickells the conridoo was affirmed, though the obje^ion taken was 
ftronger th <n here. One qa.^'iication was omitted, though the others were fet forth partis 
4ularly ; and 1 do not fee why that qtialification being created by another lat^^r law Ihould 
alter the cafe. Therefore the point determined in that lefolution feems notagainA us. He 
was then proceeding to anfwer the other cbjoAion j but the Court told him it wcjld be dcr 
t<rnwied on this; md alfo told Mr. pould he need not take the trouble of repKing. 

Lord Mantfdld C J. If this matter was res Integra, and open to be gone into by leafon^ 
ing at Urge, yet I fhould think it neceffary for the juflicss to fhow that ihe perf n convicted 
was an objed of tbeir jurifdi^ion ; that is, that be had nonepf tl^e qualifications mentioned 
*%n the flatute of Car. 2. For It is a known difllrtlion that what comes by way of provifo 
in a ftatute muft be infiiled on by w.iy of defence by the party a^cufed ; biit where exceptions 
are in the enabling pait ^ a law, it murt appear in th? charje that the defendant docs not fall 
|vil)iin ?n^ of them. But in this cafe 1 do not think myfe.t at liberty to gointothe queilion 
if jt were douhcfi^l* for all the c^fes from the making of the ftatute are uniform in fupport 
t^( theobjcQion. The judgment in the Queen v Matlicw» has nothing to do with thit 
fafe; th^r^ }s an pbUer faying only at befl« In Rex v. Marriott, the witnefs fwore gene- 
rally that the perfoti w«s act qualified; that was hoiden bad. The witnefs in this cafe 
fweart eta^lly the lame ) and the juAices adjudge on' that evidence only. The fiream can 
|iever go higher than the fpring head. Rex v. Hill is in point. In the cafe from Comyi^s, 
IS that was an adlion, the general averment might be fufficient ; becaufe in the examjnatioki 
of tbe qtiefHon at the trial the qualiiicadon might be gone into. The Chief Ju^ic^ in Rey 
V. J^kellt, anucd ftvfA ^1 U • ftUk4 poiot» cs^Ptio pro^ re|ulam* Therefore thif 
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tSoT. GiUs contra. The iDfJDrmatton in R^x v. Jarvis omitted W 
negative the defendant's qualifications, and was therefore cleaHy 



The King bad ; and what was there faid by the * Court muft be taken «iih 
Stonk i^cfercnce to the point In judgment. There can be no difiercncc 
in the rules of evidence as applicable to proceedings before juftices 

*C ^47 ] of peace, and before the fujictior courts; and in adiions for penal- 
ties it never was deemed neceffary for the plaintiff to difprove the 
defendant's qualifications. It is impofllble in the nature of the 
thing thst a profccutor (hould be able tb ptove all tbofe negatives. 
If the h(\ cbnftituting the offence be proved, it is fufficient to put 
the party upon his defence ; and he to whom the fadl muft be beS 
known muft prove the affirmative, and fliew that he ilra$ qualified 

t 648 ] to do it. It is true, that in k. v. Jh^mpfon{a) the precedent in 
Burn was fuftained ; but the Court expreffed great diffatisfadioa 
with it, and this point was not in queftion. ^ It muft indeed be 
ftated in a declaratiob for the penalty, that the defendant << not 
<* being a perfon duly qualified, &t. to kill game,** &c. did the 
i£l ; but it is not neceffary for the plaintiff to prove the difqualifi- 
cation ; and if not, ncitlier can it be neceffary for the profecntor 
to prove the like allegation in an information befbre a magi(lnte« 
* If the negative of the qualifications v^ere not introduced in the 
fame claufe of the 2Gt by which the offence is conftitutcd, it woald 
not be neceffary even to ftate thofe negatives in the informaiioo: 
but that is a mere technical rule of pleading ; and it cannot alta 
the nature of the evidence whether fuch matter be introduced in 
the fame or any fubfequent claufe y it is ftill only matter of <ie* 
fence, and the affirmative muft be proved by tlie party who wilbcs 
to avail himfelf of it. As to the othe» obje^lion, the magiftrate 

foint kemt fettleJ by all the determinatioDf ; for which teafon I do not enter at large uHt 
the quedion \ though If 1 Should do that the exception feemt well fooodc^. 

Dtnnifvn J. 1 thought ihii queftion had been at retl ; bec^ufe it is fovnded oa ftrongm* 
font and rtilct of law. There is a known diftiodion betwctt ei^ptiona in a Itacute b| «^ 
of proviib (which need not b^ fet forth) an^ thole in the purview of the ad \ ao4 to tkii 
point there it a ver^ ftroag cafe, (Rtz ▼. Bell, vide Foft. 430*) opoB an indldiiMBt «|^ 
a perfon for havhig cobing innrumentt In hit cnftod j. It fiaa iai4 by Mr. Noitooy that b 
a convidion it is (iiflicient co purfue the words of the aCt of parliaiaent : bat I think thsc ii 
not lb \ and there are many ufes where it hat been ruled othcrwife* kmab% atfaa it- 
ftances it was fo determined in the cafe of Rex ▼. ChapmaBt Eaftcr term mS Geo. ». api* 
a cooTidlon of a peribn for ra^Atu^ sm mrehsrd ; which the Conrt heU not fofficicat ; b« 
it ooght to have appeared of what, and how, the orchard was robbed, that tbey ought ja^ 
whether it were a robbery T'ithin the meaning of the 43 Elia. c 7. 

FtfiiT J. I am of the fame opinien. \vhere nefatives are deictiptive of theuAace, 
Ifhere they muft be fet forth. The cafe my brother l>eoifon refers to apoa the Aac t ft 
9 W. 3. for having coining inftromena in his cuftody b very ftron^. I am ftroogly iaeSae^ 
agalnft the authority of the cafe in Comyns upon the adion of debt for the pesaky. 



(a) On the mention of this cafe Lord Kenyon C T. faid| Out. point in that cafe has al« 
ways aflTorded me grOit dtffttisfadion | na^Mly, that mo Court wo«l<d in any cafe Intend Usat 
the evidence was given in the defendant's prefeace, without its lb appearing 00 the fece of 
the convi£b'oa. Mr. Juftice Bulier, unad vifedly as I think. In that cafe held tkat the htm 
of convidion there purfued was %veU enoogh, becaofe the precedent in Bum was In the ftaat 
/orm«' I am very forry that that was ever ac^uiefced in by me ( i). 1 have often Hie^ 
£ttcc that there is feund fenfe in what w«s once feid by the late Lord C J* Eyre, fhattht 
foooer a bad precedent #as gotten rid of the better* 
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rfocs adjudge the defendant not to be qualified j for the informa- i8ct» 
tion charges that he was not qualified in the manner requited ^ ^ 



and that being read to him» he * denies it, and pleads not guilty to The Kma 
the whole ; then the faft being proved, and he pretending to be fg^^pfi 
^ualifiedy but giving no evidence of itj as it was incumbent on him 
to do, thejuftice adjudges hjm guilty of the offence aforeJa'td\ L ^49 J 
which; theieforc refers to the offence as charged in the information. 
. Lord Kenton C. J. The firtt objeaion is fairly gotten rid of* 
Jufticc requires that a party (hould be duly fummoned atld fulljf 
heard before he is condemned ; but if he be dated to be ptefent at 
the tiiAe of the proceedingi and to have heard all the ^ttnefies^ 
Wnd not to have afked for any further time to bring forward his 
defence, if he had any, this at all times has been deemed fufficient* 
On the other point there is much weight in the obje<Sion. The 
cafe of The King v. Jarvh was decidecTabovc forty years ago : and 
Ut that time Mr* Juftice Denmfon thought that the queftion had 
been long at reft ; and Lord Mansfield faid, that it had been fettled 
by fuch a train of authorities that he did not think himfelf at li* 
berty to go into the queftion : and he referred to the cafe of Th^ 
iCing V. Mdrrioiif where the witneft ortly fwearing generally to the 
want of qualification of the d<:fendant was holden not to be fuf« 
licient. Nb comparifen can be made between fummary proceed- 
ings on a conviiftion befqte magiftrates, ind a£lions in the courts 
bf common law. In the former it is incumbent upon the magi- 
ilratcs to. {hew exptefsly that they had a juiifdi£^ion in the j>arti« 
cular inftance ; and they have nojurifdidion to comrifk Qfilefs the 
defendant had none'of the qualifications mentioned in the ftatute 
bf 22 & ij Car. 1. All thefe being in the purview of the z6t mu(t 
l;>e fpecifically negatived by the profecutor in his information. 
The di(lin£lion between this cafe artd one where the exceptions C ^S^ } 
are introduced by way of ptovifo in a (latute, was exprefsly dated by 
Mr. Juftice Dennifon^ than whom no pcrfon was ever better verfed 
iR the rules of fpecial pleading. And in Sir James Burrov/s re- 
port of the cafe (a), it is dated to have been faid by him, *< that 
*« the evidence of the adjudication ought both of them to be, that 
*< the defendant has not thofe qualifications that are fpecified in 
t< the aft or any of there.** That that was fo dated and under- 
Rood by the bar at the time appears from the precedent of the 
form of fuch a coilvtflion fettled by Mr. Duhmtig^ which is given 
by Mr. Bofcaiven in his treatife on conviftions (3), in which pre^ 
Cedent the qualifications are all fpecifically negatived, not only in 
the information, but alfo in fetting forth the evidence, and again 
in the adjudication. But it is faid to be impoflible for the profe- 
cutbr's witnefs to give negative evidence of the want of qualifica- 
tion in the defendant : but I do not fee why that may not be done* 
A witncfs may give general evidence of it from his belief. He may 
know the defendant, and know that to all appearance he is not a 
man of fubdance : evidence may be given of his condition in life 
to raife a reafonable prefumption againd his having; any of the ne- 
cefldry qualifications. It is necefiary for courts of judice to hold 

(a) t Bun, 154. {i) p. 156. vide p. 44-6. in the (ame book. 

R r 2 a ftcia: 
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1 80 1* a ftri£l hand OTcr fummary proceedings before nnaglilniteS) and I 
« never will agree to relax any of the rules by which they haTe been 



The King bound* Their jurifdiAion is of a limited nature, and they muft 
^»^^ (hew that the party was brought within it. Shall it be fuffident 
for the witnefs to fa^, that he faw fuch a perfoo (perhaps a noble- 
man of the higheft rank and hri^cft fortune in the kingdom) oat 
[ 651 ] a (hooting on fuch a day; and (lull that be fufficient to convid 
him, becaufe the information, which is not upon oath, contains in 
point of form an allegation that the defendant was not qualified. 
If this were fufficient to warrant a conviction, unlefs the defend- 
ant proved his own qualification; it may be ncceffary for hhn to 
bring his title deeds and witneffcs from the furtheft part of the 
kingdom, in order to fliew his qualification. The propoCtlon is 
monftrous ; and the inconvenience and vexation would be infuflfcr- 
able. I know not how far it may not extend. The Icgiflaturc 
only intended to fubjedl perfons not having certain qualifications 
to tiiis fummary jarifdidion. The defendant muft therefore be 
fliewn to be fuch a perfun. And if Lord Mansfield^ Mr. Juftia 
Dennifon^ and Mr. Juftice Fojler thought that all this was neccflary 
above forty years ago, furely the length of time which has fiocc 
elapfed, without their decifion having been called in queftion, has 
not weakened but rather confirmed the authority of it. Therefore 
I am of opinion in this cafe that evidence ought to have been 
given of the defendant's want of the qualifications mentioned in 
the ftatute, which the magiftrate (hould have fet out in the con- 
vidiion, and that he (hould have proceeded to adjudge that the de^ 
fendant had not thofe qualifications, 

Grose J. I (hall not attempt to vindicate all the doftrine 
which is. to be found in the books refpedling fummary proceedings 
before juftices of peace. There arc certain technical rules laid 
down for their obfervance, which I cannot reconcile to the rules 
which regulate proceedings in other cafes. I cannot fay why there 
fhould be any diftin£lion between the mode of proof in a proceed- 
ing of this fort, and in an a£tion on the game laws, where I be- 
[ 652 J lievc no negative proof is ever given by the profecutor of the want 
of qualification in the defendant; but the affirmative proof lies 
upon him to (hew fuch qualification. On looking however into 
the books, one finds that diftinclions have been made between 
them, and that certain technical rules have been eftabli(hcd for 
regulating proceedings on convidions which cannot now be over- 
thrown without manifcft confufion. Amongft other rules it has 
been faid by I^rd Mansfield and Mr. Juftice Dennifon^ that there 
mull be evidawe of the defendant's want of qualification in order 
to warrant a convi£lion : and there is no fuch evidence ftated in 
this conviction. Whatever therefore my opinion might have been 
if this had been res nova, I cannot fet up my judgment againft 
theirs which has been fo long acquiefced in, and therefore I fieel 
myfelf compelled to fay that this convidiion is bad. 

Lawrence J. Every conviftion muft undoubtedly charge, that 
the defendant had none of tfaofe qualifications which are mentioaed 
in the enaAing daufe of the ftatute \ for unlefs that be fo charged, 
there is no oftace imputed to the defendanc of which he can be 

II connAcd. 
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conviflcd. Then the faft committed by the defendant whjch 1801. 
brings him within the offence charged muft be proved and fet "-^ 



forth, and the magiftrate muft proceed to convift him of the. of- TheKiN* 
fence imputed to him. But it there be a complete charge of the g^^^^ 
offence in the information, I do not fee that, if the adjudication 
convift the party of the offence as charged againft him in the in- 
formation, it is neceffary to repeat that charge in the adjudicating 
part of the convidion: the repetition of it does not make it 
ftronger or more clear. Then as to the mode of proof by which 
the charge is to be fuftained, I fee no rcafon why the proof of the 
fa£i committed by the defendant (hould not prima facie be fuf- 
ficient, at leaft fo far as to throw the onus upon him of proving that [ (Jjjj J 
he was qualified to do it. The difficulty of proving the negative 
of all the qualifications ftated is fo great as to make it impoflible 
in fome cafes for a profecutor to do it. It may perhaps fome times be 
(hewn that the defendant is in fome Inferior fituation of life, fuch 
as a fervant or the like, and fo it may be prefumed that he is not 
likely to be qualified : but the qualifications themfelves are very 
numerous; and where the party is not known, or his bircum- 
ftances not apparent, it muft be almoft impofiible for a profecutor 
to give even that fort of evidence, much Icfs to difprove every qua- 
lification mentioned. A party may have fmall eftates in fevcral ^ 
counties unknown to the profecutor, all which together may 
amount to a qualification, though each were much below it. At 
any rate, there feems to be little or no advantage to a defendant 
in calling upon a witnefs to give general negative evidence of want 
of qualification, even in cafes where it is capable of being done 
from a previous knowledge of the party. And if the main fafl: 
be proved, that he killed the game, ice. and he does not then prove 
that he was qualified to do fo, nor defires further time to bring 
forward fuch proof, it appears to me that the juftice is authorifed 
to conclude that he is not qualified, and to convi£t him of the of- 
fence charged in the information. Here the information charges 
an offence within the jurifdidlion of the convifting magiftrate ; the 
witnefs proves the fa£l committed by the defendant, which fub- 
jefts him to the penalty of the ftatute \ and the adjudication re- 
ferring to the offence charged in the information convicts him of 
fuch offence. But in Rex v. Jarvis the defe£l was in the Infor- 
mation itfelf, which did not negative the qualifications. To that 
therefore muft be principally referred what was faid by the Court ; [ 654 J 
which appears to have been grounded on the cafe of The King v. 
Marrioi^f where the witnefs fwore to the want of qualification^ 
without its being charged in the information. Indeed in Rex v. 
Cfowther it feems as if it was required of the witnefs to give ge- 
neral negative evidence of the defendant's want of qualification^ 
though it was holden not to be neceflTary to negative every parti- 
cular qualification. But in that cafe it was not neceffary to de- 
termine upon the neceflity of it. And I cannot fee what advantage 
it is to the defendant if it were given. Therefore upon the general 
rule which governs evidence of this fort, I think the affirmative 
proof lay on the defendant, and that the convi^ion is right. 

Rrs Ls 
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1 80 1. Le Blanc J. The coqvifHon dates the informatloQ* laid be- 
fore the magi(lrate^« which negatiTCS every particular qualificatioQ 



The King in the defendant. Then it dates, that the party had notice of the 
-'^^"»y> charge, and was prefent when the witnefs was examiped ; that hq 
pleaded not guilty, and the witnefs proved the fa£b againd him ; 
and then being called upon to make his defence, he pretended 
that he was quali^ed, but produced np evidence of it; whereopoa 
the judlce adjudges him guilty of the offence aforefaid. The firft 
obje£tion made is, that there was no fummons, bi^t that ha$ been 
properly given up ^ for when it is dated that the party was pre* 
fent and heard the charge and the evidence againd him, and made 
no defence, nor required any further time to prepare bis evidence, 
it fecms to be fully fufficient to warrant a convidion. Secondly, 
it is objefted, that the evidence does not negative the defeddant*s 
qualifications i and thirdly, that they are not negatived by the ad* 
judication* As to this lad, when the information charges that 

C ^S5 1 he had none of the particular qualifications required by the datute^ 
which it fpecifically fets out, and the judice adjudges him guilty 
of the offence aforefaid ^ that mud neceffarily mean the ofience as 
it appears to be charged in the information, and is the fame as if 
the adjudication had repeated in the negative all the qualifications 
% there dated. As to the fecond objeflion, that the evidence does 

not negative thofe qualifications. In general the rule is confidered 
tp be, that a party is not required to prove a negative, but it lirs 
on the other fide to proye the affirmative of that which he infifU 
on. Where the party has notice by the Information of the of- 
fence with which he is charged, and which dates that he had not 
fach and fuch qualifications, that gives him notice to come prepare4 
'vpith proof that he has any fuch qualification. So fiar he is Deoe« 
$ted by the form of the information. But as to the proof, I do 
not know that there are different rules of evidence in cafe of pro* 
ceedings before magidrates from thofe which apply to aAioos h 
the courts above. . And if the Court were to determine that it 
was neceffary for the witnefa to negative the defendant's qualifies* 
tions, in order to warrant a convidion by a magidrate in this OKxie 
of proceeding, I do not fjpe why it mud not be equally neceffaiy 
to give the fame evidence before a judge and jury in an adion icf 
the penalty. ^V^hatever is an authority for the one mud I think 
equally bind the other. In Rep^ v. Jarvis the information itfdf 
did not negative the qualifications j that therefore was a Ifiuub- 
mental objeft^on. It was there neither charged, proved, 
nor adjudged that he had not any of the particular qualificatioos 
mentioiijsd in the datute. The obfcrvation therefore made on dut 
cafe by the Court applied to the information and to the whok of 
the proceedings, becaufe iti no part of the convidion were the 

r g^g -1 particular qualifications negatived : it was not neceffary therefiot 
to difcriminate between the information and tl^e evidence. There* 
fore as the information in this cafe contains a proper and fUl 
charge of the offence, and it appears to me to be impoflible that 
the profecutor Ihould be able to prove negatively that the defend- 
ant has not any of tlie qualifications mentioned^ I ihink- the coth 
viClion right. 

T/je Courts being equally divided, made no order* 
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The King againjl The Inhabitants of Sutton. yj^^ih, 

'1 wO juftices by an order removed Thomas Dunsford^ together A (ervtce 

with his wife and three children, by name, from the parifli of JJ|*^^ * Wf 
Mitcbam to the parilh of Suiton, both in the county of Surry. On weck^(the 
appeal a cafe was refcrved, Hating, That the pauper having gained fcrvint 
a fcttlcment in Qhtamy hired himfclf by the week to Mr. Hatch of J^!*^"«*°^ 
Sutton. Nothing was faid about Sunday in tlie contradl ; but the himTdt)* 
pauper worked oh that day occafionally when a(ked by his mailer nothing be- 
without receiving any additional wages; though he fometimes re- J^^/g^** 
ceivcd fome vi£luals. He received his wages every Saturday night da/, bat the 
or 5{//7^/iy morning ; and reGded in his m^d^r^s houfe durir\j|#o Servant 
part of the time, but boarded himfelf. That at the expiration of "^^^^^^ 
nine months, on his mailer's family fervant going away, the pauper caSooaiiy 
was hired in his place' for a year, at 12/. per annum^ and fcrvcd wbenafljed 
eleven months under that hiring.* The SefTions, being of opinion ^^^JJ^^^IJ^t 
that the pauper gained a fettlement in Sutton under fuch hiring additional 
and fervice, confirmed the order. «'»««» ^* 

Now/an and Coiuley^ in fupport of the order of Seflions, con- 2Lm«I 
tended that this cafe came within the principle of Rex * v. ^tff* t^eived tIc- 
tvorth^a)^ where it was determined that fervice under a hiring for tutit, mty 
a year would conne£l itfclf with preceding fervices under any ^ith'^;^ 
number of hirings from week to week* The only queftion then uoder • 
is. Whether the pauper continued under the control of the mafter yewiy hir- 
the whofc time, Sundays included ? If fo, no doubt a fettlement |,"fi7e*vam'j 
was gained, according to what was exprcfled by Fo/ler J. in R. v. foastocon* 
Wrington [b) ; and at lead it was evidence fufficient to warrant ^^ * ^"^*- 
the finding of the SefEoils, as was faid by L'ord Kenyon in R* v. ^||||g ^ 
St. Mary Lambeth (c). A hiring by the week mud prima facie be fer?iceibr 
taken to include Sunday^ if nothing be faid to the contrary ; and * 7^^* 
this prefumption is much aided by the fzGt found, that the pauper ^ f 6c7 1 
did occafionally work on the Sundays for his mafter whene/er he 
was afked, for which he received no additional wage%< ihough 
fometimes he had vi£luals, which was evidently only by /way of 
gratuity. Where the contra£l was general, though the [fervant 
claimed and exercifed the privilege of having Sundays apd even 
holidays to himfelf, it was holden to be no exception in t^ con* 
%xzGt, and he gained a fettlement under it. Retc v. St. Jgnes {d)7 The 
cafe of R.. v. Birmingham {e) went on the fame ground. No dif- 
ference is here dated in the nature of the fervices under the rc- 
ijpe&ive hirings, only that the pauper during the time that he 
^rved by the week did not lodge in the mader's houfe .* but that is 
not material. In the lad-mentioned cafe, the pauper fometimes 
lodged with his mader, and fometimes not : and when he did, he 
paid for i)is board. Such alfo was the cafe in R. v. Whttechapel(f)^ 
^nd St. Peter\ in Oxford v. Chipping fTycomi (g). In R. v. Seaton [ 658 ] 

(s) CsU. 179. (i) Bmrr, 8. C. %%%. (and vide R. ▼. Maeelafietdt ib. 4^0.) 

(f) S Tirm^^ 159, (^) Burr. S. C. 671. («) Doug. 333. aad OU. 77. 
m 8 AM. 369* IV7, 146. 2 CmJI. 457. (g) i Strs, 418. 

p. r 4 and 
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1 80 1, and Beer {a), fervicc under a hiring at weekly wages the fame as 
the other man, (who had filled the fame employ,) and the vails of 



The King thc (tables, wis joined to a fervice under a yearly hiring, fo as to 
Th^'i^a- ^^^^^^ * fettlemcnt. So an alteration in the wagf s or the fervicc 
bitanti of i^ the middle of thc year, will not prevent the gaining a fctilc- 
SwTToN. ment under a yearly hiring. R. v, Alton {h)\ and R.y.Grendcn 
Underiuood (f ). In R. v. Great Chilton (d) it was not denied that the 
fcrvices, though differing in the fame degree as in the prcfent cafe, 
might be joined ; but a majority of thc Court held, that thc firft 
contract being diflblvedi and the pauper being married when he 
made the fccond contract, therefore the fcrvices could not be 
joined. Thc only cafe which feems to bear the other way is R. ?. 
IVrington (V): but there the pauper, though dated generally 10 be 
hifcd by the week, always received her wages on thc Saturdajt 
and her mader tlicn told her to come to work a<iain on thc week 
following. She was afterwards hired for a year 5 but thc Court 
would not conne£l the fcrvices, bccaufe the pauper under thc for- 
mer hiring was not under thc control of her maftcr at nights or 
on Sundays. But here thc contrary is found by thc fads ftated, 
and the conclufion drawn by the SeQlons. Something alfo turned 
there on the nature of the fervice, which was in a manufa£tory : 
but this was a general fervant in hufbandry. BeGdes, when that 
cafe was decided, thc diilindion between exceptions in thc con^ 
tra£l and difpenfations of fervice were not fo well fettled as at pre- 
r 65P ] fent : and at any rate that determination was prior to thc cafe of 
R. V. Bagvforihf where the conclufion was difierent. 

Marrjat and Lavjes contra. Thc fcrvices to be joined mad be 
ejufdem generis, and the fervant mud continue the 'ivhoU year un* 
der th« control of thc maftcr. Now here, i ft, thc fcrvices were of 
a different nature; thc one as a weekly labourer boarding and 
lodging out of the maflcr's family ; the other as a menial fervant 
under a yearly hiruig. But, 2dly, From the very nature of the 
firft contfacl the Sundays muft have been excluded. Thc contrad 
of a *tfttk\y labourer out of doors is always underftood to be for 
the working days only of the week. Thc very circumftance of 
his miilcr's aiking him occafionally to work on the Sundays (hews 
that by the general contradi he was not bound to do fo ; and ac- 
cordingly he generally received fome gratuity for it. The cafe of 
J?. v^lVrington (/) is in point ; and that is not contradi£led by R. 
r. Bagworihi for there the pauper was a menial fervant in the 
houfe all the time, which was mainly relied on by the Court in 
giving their judgment: but here it is othcrwifc. 

Lord Ken YON C. J. ^It has now been too long fettled to be 
recalled, that if there be a hiring for a year and a fervice for a year, 
though but a fmall part of thc fervice were performed under the 
yearly hiring, a fettlemcnt will be gained. But an attempt bu 
been made to introduce a new head of fettlemcnt law, of which I 
have no knowledge, under a notion that only fcrvices ejufdem ge- 
neris, as it has been faid, can be joined. That term got into 

(«) E. 14 (7«o. 3. % Cfinf* 351. {b) E, 14 Ceo. 3. . J^. 38a. 
(c) CjIJ. 359. (</) 5 row Re^ 67a. 

{e) Burr. S. C. »So. (/) Ibid. 

£Uhioo 
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fafliion fomc time ago. At that period Mr. Juftice Fofler thought 1801. 
that fettlemcnts were too eafily acquired by the conftruftion 



•which the Court was inclined to put on the ftatute : but fince then The Kin© 
the leaning has been in favour of them ; and it has been fuppofed xiie'inha- 
that a perfon ought to gain a fcttlement in that parifh where he bicantsof 
has laboured for a certain time, as a reward for his labour : a Sottow. 
(Irange idea, if examined ; bccaufe fomewhere or other he muft at ♦ [ 660 3 
any rate be maintained if he be in want of it. I know not how 
to (late this as a queftion upon which any doubt can be made^ 
The pauper was hired by the ^eek : nothing was faid about Sun* 
day ; it is very feldom that there is : Why then is that day to be 
excluded ? If a fervant be hired for a year, nobody doubts but 
that Sundays are included. Then why not included in a weekly 
hiring, if no exception be made ? The Seflions have found that 
there was a hiring by the week, which muft mean the whole week. 
There is nothing dated to (hew it was otherwifc intended. The 
paaper was paid fometimes on the Saturday^ fometimes on the Sc/zi- 
day\ and whenever the mailer ordered him to do any work on the 
Sunday he did it : What is to be concluded from thence, but that 
it was his duty to do fo. How do thefe faAs (hew that he was 
not under the mafter's control on the Sundays as well as other days 
of the week i In R* v. Wrington^ it appeared from the circunu* 
(lances that Sundays were excluded. But it is faid, that the fer- 
vices cannot be joined, becaufe they were not ejufdem generis. I 
really know not what that means, nor where the line is to be 
drawn. Suppofe a poftillton were made coachman; would thofe 
be deemed fervices ejufdem generis ? It is faid, that he was firft 
an out-door fervant and then z family fervant : but I do not know 
what difference that made in his fervices. Upon the whole, I 
cannot do better than adopt what the judices below have done : 
they have determined that there was a continuing fervice f or a r ^i ^ 

J ear and a hiring for a year, and that he gained a fettlement \ and 
think they are waranted by the authorities in that conclufion* 

Grose J. Fird it is obje£led, that the fervant was not under 
the control of his mader the whole year. Secondly, that the fer* 
vices were not ejufdem generis, and therefore cannot be joined. 
As to the fird, it is faid that Sundays were not included in the 
weekly hiring. But why not ? The hiring was by the week, and 
nothing was faid about Sunday ; and he did whatever his mader 
bid him do on that day. What are we to coUeA from thence^ 
but that the parties confidered that Sunday was included; and the 
judices have by their order found that it was. Then adiy, as to 
the fervices not being ejufdem generis ; under both contrads the 
pauper was a fervant in hufbandry, only boarding in the one cafe out 
of the reader's houfe, and in the other boarding in it* Then what 
is this but the fame fort of fervice throughout ? 

Lawrence J. aifented. 

Le Blanc J. I cannot fee upon the fa6ls dated, that tl^e fer- 
vice under the one hiring was of a different nature from that under 
the other. * . 

Order confirmed. 
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yj;;'f^. Miller again/i Newbald. 

A wfk of rpHIS wa$ a rule calling on the plaintiflP to (hew caufe why the 
S'h *i^' proceedings againft the bail in this caufe fincc the fenricc ol 

perfedeas io the allowance of the writ of error (hould not be fct afide for ine- 
law.to all gularity with oofts. The plaintiff obtained final judgment in 
^^^^ P[;<' Eafter tcfm laft. A writ of error was fued out on the 2d, and al- 
thecouit lowed on tlie 3d of Jtine. The capias ad fatisf sciendum was re- 
l>eiow; and tumablc on the 5Ch of June^ and about 4 o'clock in the afteroooa 
•fo^ed'iogj of the fame day the allowance of the writ of error was fervcdj 
%iere fet a. after which the ca. fa. was returned, and a fcirc faciaa foed out 
<dc with againft the bail. This was moved by 

leMiariw' Jr/i/^*/, on the ground that the allowance of the writ of error 
where the Operated as a fuperfedeas^ and therefore the execution executed 
••• ^*' Jjfi^S afterwards w^i irregular. 

^a'dly af. Wig^ A^e^ed caufe, admitting tjie gepersd rule, but alkging 
ter the ai. that thore W48. reafon to b^ fatisQed in this cafe that the writ of 
^]^* **J error was merely for delay, ip which cafe the Court would not 
trrwrnn ^^t afidc thc proceedings. And he cited Ken^!and v. Macaml^ 
returned af. and qmtbir (a), where the ^urt refufed t6 fet ^^fide an execution 
i^h^n^^^ for the cofts of a n^nfuit fued out after potice of the allowance of 
ance on the * ^"^ ^^ error ; becauCp it could only be for delay in that cafe. 
fimeday $ That (bcws that the a^ow.ance of the writ of error ^ not an abfo- 
rftenmda' ^^^^ fupcrfcdcas to the proceedinjis in this Court. But by 
taken out * Lord Kenton C J. A writ of error allowed is in point of bw 
apinft thc a fupctfedeas. There is a cafe to that purpofe in Lord C. J, WU^ 
^^* k^% Reports (3) determined upon great deliberation* We hate 

-f r <h$3 1 indeed refiifed in fome cafes to help the party by whom i( had been 
taken out mevely for delay, if it exprefsly (b appeared, conCderiog 
him in the nature of a delinquent. 3ut nothing of that fort ap- 
pears here. 

Per Curiam, Rule ^folittc. 

{a) 4 tnm JUp, 436. (^) Mer'tfn y. Stevens, 9^etp 27 u 



AfWiif, Price and Anothq- azainA Bell. 

An aflartd ^HIS was an a£tion upon a policy of infurance on Ihip tnd 
upon an A- * goods from Lottdott to Charltjto'wn 5 with liberty for the flop 
«M*'c^,'^ in that voyage to proceed and fail to an4 touch and ftay at a«y 
proTided ports or placcs whatfoever ; and the platnti^ declared as upon a 
m\}^ fuch a Jq^Jj |jy capture in thc courfe of the voyage on thc %8th of Dicm- 

ii required by tbe titaty teivccn Anerict tad Frtocey and with all other vfval AfieiiqkP HF*'* ""^ ^ 
cumentt, it entitled to rccorer againft an underwriter of a policy on Aach fiiip and sood« in ciie of a ap- 
tuie by a Fiench priviteer, aotwiihftanding a fitotenoe-nf coodtnMtkia ol the inutVL lavful peine by a 
French court of admiralty; (uch fentence proceeding on the ground of a breach of Ffcach ordiaanctt 
tequ*rhig ccnain particulara to be^obfeiTcd in refpeft of the ihip documents beyond what was aeoefby 
by the treaty. ' ^ir. Whether if a (hip be not warranted of any particular country, th«e be an iapliel 
uarraoty in \ policy of aflurance that Ihe Stall be properly dccviBCatc4 iC^OCdJDg tO tbc iiW9 of ^^ 
Cwuutry, and Ltr nutkalar ticaiies with foreign fUt^« 
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f^r 1797. At the trial before Lord Kenyon C.J. zt^uUJhaU, a 1801. 
Special vcrdi£k was foundi which dated in fubftance 99 follows : 



The plaintiffs on the 22d of Novemher 1797 caufed the policy P«ic«, 
in qucftioa to be eSefled, which was underwritten by the defend- ff/^jf^ 
^nt. The (hip was an American (hip belonging to the plaintiffis, 
but no warranty refpe£ting that circumdance was made to the de- 
fendant or to any other of the infurers on the fame policy. On the 
30th of January 17971 the fliip, being about to proceed front £ 664 ^ 
Charleflown^ on a voyage to the Havannah^ obtained at Charlef* 
town three paflports or fea letters in the Englijh^ French^ and 
Dutch languages, the fame as are conftantly made ufe of by all 
American fliips, and refpeflively (igned by the prefident of the 
United States in the following form [a) : " George Wafhington 
*< Prefident, &c. To all, &c. Be it known, that permiflipn has 
*< been granted to if. i?. commander of the fliip South Carolina of 
f* CharUjflo%vn of the burthen of 250 tons, being at prefent in the 
<< port of Charlejiown^ and bound for Havannah^ loaded with 
f< fait, &c. that after this fhip has been vifited and before his de^o 
<< parture, he (hall make oath before the officers authorifed for 
^< this purpofe, that the faid (hip belongs to one or more citizens * 
f< of the XJ. S» of A. \ the aft whereof (hall be placed at the foot 
f < of thefe prefents ; and in like manner that he will keep and caufe 
^* to be kept by his crew the maritime ordinances and regulations ; 
*< and enter a lift figned ^nd confirmed by witAefleSy containing 
y the names and furnameS) the places of birth and relidence, of 
f < the perfons compoGng the crew of his (hip, and of all thofe who 
f< (hall embark therein, &c. ; and in every port or harbour which 
jf< he (hall enter with his (hip, he (hall (hew the prefent permifEou 
<< to the oncers authorifed thereto, and make a faithful report of 
f * what has pafied during his voyage ; and he (hall carry the co* 
f < lours, arms, and enfigns of the IT. S. during his faid voyage. In 
f< tcftimony whereof,** &c. Scaled with the fcal of the U. S., and 
counter(igned by the colleftor of the cuftoms of Charleftown^ and 
dated the 30th oi January 1797. 

The (hip afterwards (ailed from ChatleJJown to the Havannah [ 66^ 3 
with the aforefaid paflports, and returned therewith to Charlejlown 
in the beginning of May in the year 17971 when the captain depo* 
(ited the paflports togenier with the other (hip's papers at the cuf- 
iom«houfe there ; and on the 27thx)f the fame May^ being about 
to fail again in the* faid (hip upon a voyage from CharUftoivn to the 
Havannabf and from thence to Lcfidont he received back from the 
deputy coUeftor of the cuftoms the faid paflports, with an indorfe- 
inent made by tb^ faid deputy colleftor thereon, as follows: 
f« Diftrift and port of Cbdriefiown, May a7th, 1797. Thefe arc 
to certify to all whom they may concern, that Andrew Robert/on^ 
tnafter of the (hip fyuth Carolina, has this day cleyed for the Ha- 
^anneAf laden with fundry articles of tnerchandize, confifting of 
6il, dry goods, and tallow. Qiven under tny hand and feal of office 
at Cbarlejlkon the day and yeat above written. (Signed) W. W. 
Pep. CoUe^r.** Toe captsdn at the l^ime rinie took and made 

(«1 Otaly the Tmsk tmOldpfl is btie g?f eo, 11 thit on f lu€h tbc tf^ument priAcipalljr 

torncd at tlie bar. . • * 

Wtry 
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iftoT. entry of all fuch other documcDts and papers as are uAially taken 
or made entry of by captains ol Jmericdn (hips. On the ill of 



Price June 1 797 the (hip failed upon the faid voyage from Cbarlefio^cn 
^^"'ft to the Havannah and l^ndon. and arrived in the river Tkanus in 
September 1797; and after her arrival there took on board the goods 
infured. And the captain having been obliged by the death of fe- 
veral of the crew to take others on board, all of whom were Amari' 
can fubjefts, procured a new muder-roll upon oath made btforc 
the Lord Mayor of London^ and figned and certified by the American 
minider, having left the original muder-roU with the faid minider. 
Afterwards, on the nth December 17971 the (hip failed on the 
voyage infured from London to Charlcftoivn s and on the 28ih of the 
fame month was captured by a French privateer and carried into 
L 666 ] UOrient. The (hip at the time of her failing upon the i^oyage in* 
fured, and from thence until and at the time of her faid capture, 
had on board, together with all other ufual papers and documents, 
the abovementioned paiTports fo indorfed as aforefaid, and alfo the 
faid muder-roll fo figned as aforefaid ; which were exhibited to the 
captain of the faid privateer. Proceedings were indituted againft 
the (hip before the tribunal of commerce at UOrient^ by which the 
ScBtencc following fentencc of condemnation [a) was pronounced, dated the 
^aioa«ofi4th Pluviofe^ 6th year of x\\t Fnmh republic. The (hip South 
***** Carolina^ commanded by A. R., was (he attacked, &c. as a prize 

under Engij/b colours ? Was captain R. at his departure from 
Charleftown provided with a lid of the crew in ike form required by 
the French laws and regulations ? At the time of the capture, was 
the lid of the crew taken away which the captain declared that he 
QoeftioM of bad taken at London^ to replace his fird lift ? Had that lid, fuppofing 
^^ it to exid, the legal form to fupply the fitd lid ? Do the bills of lading 
and other papers touching the cargo pro*;e the neutral property of 
it ? Confidering in fa£l, that there is no proof that the privateer 
Le Patriot dopped the South Carolina under Engli/b colours. That 
captain R. does not prove that he was provided with a lift of the 
crew atteded by the public o(Ecers of Charleftown : that it appears 
that the captain did really get a fre(h lid of the crew from the am- 
bafTador of the United States at London, and that he has not proved 
that this document was delivered to the captors, and that there is 
Confider'mg no proof of the pretended concealment of it : confidering in law, that 
in Urn, jijg regider and fea letter prove the American property of the (hip ; 
[ 667 ] but that the log-book proves that the faid paflport dated the 30thy^. 
1 797, has fcrved for feveral voyages contrary to the formal regulations 
of the /^th article of the ordinance of tlje iHth July 1778, thus cx- 
prefled ; " A paflport can ferve but for one voyage only," &c. That 
admitting the cxidence of the lid of the crew obtained in London^ it 
would be infufficient to anfwer the intentions of the faid ordinance^ 
ivhich fets forth, article 9th, << all foreign vefTcIs (ball be good 
prize, on board whereof there is a merchant, fuper-cargo, &c. of a 
country, enemy of his majedy, or whereof the crew (hall be com- 
pofcd of more than one-third of failors, fubjeQs of dates eaemies 
of his majedy, or which (hall notiiave on board the lid of the crev 

(«) The reoteoce was fct out at length in the fpeclal fcrdiA, but the fobftanct oalj it 
iieie ftated. 

Ittcftcd 
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attcfted by the public officers of the neutral places from whence the 1801. 
veflels took their departure." Confidering that neither the bills of ■ ' 

lading eftablifli the neutrality of the goods, and that the declarations P«jc= 
©f the (hippers made before the mayor of London^ made for ih^t '^l'^^^ 
purpofe, and by him certified on the back of them, cannot anfwer 
the regulations of the id article of the lordinancey which exprcfT-s, &c, 
(fetting forth another French ordinance.) Confidering that the 
decree of the Executive Dircftory of the 12th Ventofe^ 5th year, 
promulgates to the Americans the ordinances ^/^ 1774 and 1778, re- 
lating to the navigation of neutral veflels, &c. Therefore the (hip 
South Carolina and her cargo was declared good prize. From this Appeal, 
fentcnce Captain R, appealed, and the court of appeal on the 4th 
FloreaU <^th year, &c. pronounced the following fentencc (a). 
Queftions. Is the capture of the (hip, &c. valid ? Is the fentence Qocftlonf. 
of the tribunal of V Orient^ Sec. agreeable to law and the ordinancfs 
^/Trance ? Is the demand of Captain R, to be allowed to prove r ggjj t 
the lift of the crew, declared to have been made at London^ and 
with-hcld from him, admiiTable ? Reafons. Seeing that the for- Reafont. 
mer fentence is fupported by the piaritime laws and ordinances 
e(labli(hed in matters of prize ; that the 4/A article of the ordinance 
of the 26th of ]u\y 1778 expreflTcfs, " that a pa(rport can ferve but 
for one voyage ;" and that it is evident by the log-book, that the 
(hip South Carolina has made feveril voyages with the pa(rport 
which was granted her on the 30th January 1797 : that the 18 bills 
of lading do not exhibit any mark of neutrality of the goods, and 
that the certificate affixed thereto does not fatisfy tht fecond article of 
the fame ordinance^ which expre(res, &c. (as before): that thefe bills 
of lading do not declare the neutrality of the goods : that the tribu- 
nal of L' Orient has pronounced on the fuppofition of the exiftencc 
of the pretended lift of tlie crew taken at London by Captain i?., - 
which does not prevent applying to him the articles ofgth^ i2//> 
and i)th of the ordinances 2/^1704, 1744* ond 1778, and which ren- 
ders ufelcfs his demand of proof refpefting this lift. Confidering 
if all thefe provifions are not fiifficient of themfelves to eftablWh the 
former fentence, the law of the lid Nivofe lafi declaring, that the 
neutrality of (hips (hall be determined by their cargo, the (hip S. C. 
is within thefcope of this laWf as her cargo is entirely of gooi^s of 
Engli/h manufacture, &c. Confidering the fourth article of the 
ordinance of the 26th of July 1778, exprcffing, " A pa(rport can 
ferve but for one voyage only." The 9/A, 1 2/A, and ^th articles of 
the ordinances of 1^04^ I744i ond 1778, v/hich cnafts, &c. (as be- 
fore.) Confidering the law of the 29/A Nivofe laft, cxpreffing, ar- 
ticle I ft, the ftatc of (hips in regard to what concerns their neutral 
ot enemy's quality (hall be determined by their cargo j therefore 
every vcflel met at fea laden entirely or in part with goods the pro- [[ 66^ J 
duce of England^ (hall be declared lawful prize, whoever may be 
the owner. The tribunal declares the former fentence valid, &c. 
The fpecial verdift then fet out the fevcral French ordinances above 
referred to. It then ftated, that a treaty was concluded on the 6th 
f>i February 1778 between France and the United StateSj containing 

(j) The(ttbiUace«ol/lffiefeffed. 

(inter 
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i8ot. (inter al.) the followinfr articles ancl form of paiTport. Article lii 
^ « The merchants* (hips of either of the patties which (hall be making 

Plies into a port belonging to the enemy of the other ally, and concerning 

^Tl ^^^^^ rovage and cargo there (hali be. juft .grpunds of fufpicioni 
(hall be obliged to exhibit as well on the ^igh feas> &c« not only their 
paiTportS) but like Wife certificate^^ exprefsly (hewing that their goods 
are not prohibited Sis contraband. Article 2 j[. To the end that all 
diflen(ions m^y be avoided, it is agreed, that in cafe either of the 
parties (hoiild be at war, the (hips belonging to the fubjefU of the 
other ally mud be farni(hed with fea letters or paJlports, exprelEng 
the naihCi property, and blilk of the (hip, as alfo the name and 
place of habitation of the mailer or commander of the faid (hipi 
that it may appear thereby that the (hip really and truly belongs td 
the fubjedis of one of the parties ; which pafTport fliall be made 
out according to the form annexed to this treaty. ' They (hall like- 
wife be recalled every year, that is, if the (liip happens to return 
home within the fpace of a year. It is likewife agreed, that every 
fuch (hip being Jaden is to be provided not only with pa(rports as 
above mentioned, but alfo with certificates, Containing the particu- 
lars of the cargo, the place whence (he failed, and whither boundi 
that it may be known whether any contraband goods be on board ; 
which certificate (hall be made out by the officers of the place 

C 670 ] whence the (hip fet fail in the accuftomed form ; and if any one 
(hall think it fit to exprcfs in the faid certificate the pcrfon to whom 
the cargo belongs, he may do fo. Article 27th. If the (hips of 
the faid >fubje6is of either of the parties (hall be met wich on the 
high feas, &c. by any (liip of war or privateer of the others the/aid 
(hip of war, &c. for avoiding any diforder, (hall remain out of 
cannon (hot, and may fend their boats on board the merchant (hipi 
and board her ta the number of two or <hree men only, to whool 
the maftcr of fuch (hip (liall exhibit his paffport concerning the pro- 
perty of the (hip made out according to the form inferted in this 
prefent treaty *, after which the (hip (hall be at liberty to purfue her 
voyage without moleftation or fearch, iic. It then ftated the form 
of the paflport ; which was the fame as that ufed, only leaving 
blanks for the names of the captain and (hip, and the places td 
-which (lie belonged, and where (he then lay, and the amount of 
her tonnage, and where bound, and with what laden, and for the 
date. It then fet forth the decree of the 12th Ventofe^ 6th year, 
&c. referred to in the above fentences ; which decree refers to the 
treaty, article 4th \ *^ Agreeable to the law of the 14th olFebruarj 
1793, the dire&ions and regulations of the 21ft OBober 1744* and 
2^th July 17781 concerning the manner of proving the property of 
neutral (hips and goods, (hall be executed according to their form 
and tenor ; confequently every American (hip (hall be good prize 
which (hall not have on board a mufter-roU of the crew in due 
form, fuch as is prefcribed by the model annexed to the treaty of 
the 6th February 1778, the execution whereof is ordered by the 
25th and 27th articlcB of the faid treaty." The fpccial verdifl 
then fet forth a iaw of the United States^ dated ift of June \^^i 
whereby the form of the pafTport was prefcribed, and a penalty of 

[ 671 ] 200 dollars impofed on every captain of an American vefiel bound 

X2 to 
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h> anj foret^ country without fuch paiTport. It then dated no« 1801. 
tice to the defendant of the premifes, and a demand and refufal to 



pay the lofs. Price 

This cafe was firft argued in Eajltr term 40 Gea. 3. by Giles for ^f^*"/ 
the plaintiff, and Carr for the defendant \ and again in Trinity •^**'^* 
term following by Adam for the plaintiflF, and Perceval (now Soli- 
citor General) for the defendant ; and a third time in Michaeltiias 
term lad by Gibbs for the plaintiff, and Erjkine for the defendant. 
Much of the argument turned upon the conitruAion of the fen- 
tcnces of condemnation, the French ordinancesi and the treaty be- 
tween America and France^ which is either altogether omitted or 
Very briefly adverted to. The matter firfl came on in the Ihape of at 
cafe referyed from the Sittings \ but after the fecond argument it 
was turned into a fpecial verdi£t by the defirc^of the Court, who 
thought the queftlon raifed upon the implied warranty of great 
magnitude. 

On the part of the plaintiff it was contended, id, that the fen- 
tences of condemnation proceeded altogether upon the breach of 
French ordinances, which carried the regulations concerning (hip 
documents further than the treaty between France and Americaf 
by which alone the quedion mud be governed. As to the muder- 
toll required by the French ordinances, it was decided in Pollard 
V. Bell (fl), and Bird v. Appleton {^), not to be binding upon a fo- 
reign independent nation, nor neceflary in order to legalize the 
infurance. As to the paflport, the French oMinance of the 12th 
Ventofe docs indeed require that it (hall be renewed every voyage ; 
but the treaty (art. 25.) only dipulates for a renewal once a year, 
or as foon after as the fliip returns to port. The objcd of the rg-yj"' 
paflport was not to licenfe the ftiip for a particular voyage, but to 
ferve as an annual recognition of her country. Now here the paffport 
Was within time, being dated in January 1797, and the voyage to 
London^ which was the fecond in that year, having commenced in 
June 17*97 f'^om Charlejlowa^ and the voyage infurtd from Londiu 
having commenced in Uecember in the fame month, on the 28th of 
which December the (hip was captured. 2dly, It was not neceffary 
for the paffport to defcribe the whole of the intended voyage, but 
only the fird place of t&e (hip's dedination to which (he cleared 
out ; for the (hip might afterwards vary her voyage. The treaty 
indeed does not require even this latter defcription, though a blank 
is left for it in the form of the paffport, which was merely for the 
purpofe of identifying the (hip the better at the time. The law of 
the United States, which infl;£ts a penalty on the captains of fuch 
Yeffels as fail without fird obtaining a proper paffport, is at any 
irate only a revenue law, a breach of which would not avoid the in- 
furance, although it might fubjedi the party to the penalty. De- 
fides, all this happened before the voyage infured ; and admitting 
that (he had not a proper paffport as required by the American 
law, yet if it were fuflicient within the fcope of the treaty between 
America and France^ an underwriter on the fubfequent homeward- 
kound voyage could not take advantage of it. In Chri/lie v. Secret 

(«) S Term Rtp. 434^ (*) h. 56a. 
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1 80 1, tan (a) one of the judges faid, that he could not fuWcribe to the 
extent of the do£trine contended for at .the bar, that a (hip in- 



P&ici fared here muft be navigated according ro the laws of the couatij 
^ifl from which and to which (he fails ; unlefs it appeared that the 
contract of infurance tended, if enforced, to contravene any of 
C 673 3 the laws of our own country. {^Lawrence J. That mufl be taken 
with thfe diftinftion, that there is no cxprcfs warranty. A war- 
ranty makes a condition precedent. But where there is none, 
it does not follow that becaufe a foreign aflured may for his own 
* prote£lion procure (hip papers required by the laws of his own 
country, therefore the under- writers here can avail therafelves of 
his not having them, where the lofs is not attributable to that caufe.] 
Here it is found, that the (hip had the ufual documents of an 
American fhip ; aiid it lies on the under writer to (hew in what 
refpedi (he was not properly documented, and that the lofs hap« 
pened in confequence of it. But 3dly, however doubtful the cafe 
might have been whether, if the (hip had been exprefsly warranted 
American^ it might not have been neceflary for her to have had aQ 
proper American documents, yet there being no fuch warranty 
here makes all the difference. The very circumilance of requiring 
a warranty in fome cafes and not in others (hews the underftand- 
ing of the parties that the under- writer takes upon himfelf a 
greater riik in the one cafe than the other ; and common expe- 
rience (hews that the value of fuch a riik is capable of being cal- 
culated ; for the premium is greater in the one cafe than the other. 
The effe£l then of requiring that every (hip infured, though not 
warranted ^Jhall be properly documented, as the Jaws of that coun- 
try to which (he belongs require, will be to raife a warranty againft 
the manifcft intention of the parties, and after the under-writer 
has received a greater premium on account of the increafed riik, 
becaufe the aiTured would not make fuch a warranty. If the law 
raife fuch an implied warranty, it is extraordinary that the qoef- 
tion (hould never have occurred before the cafe of Chriftit v. Secre^ 
tan ; upon which point however the judgment there did not pro- 
[ ^74 ] ceed. And in Rich v. Parker [b) the queftion could not ariic % for 
that was a cafe of exprefs warranty. The implied warranty of 
fea*worthinefs does not apply here ; for the want of that is gene- 
rally a latent defed, often unknown even to the owner, which 
renders it ^moft impoilible for the voyage to be performed \ and 
therefore the under-writer cannot calculate what he ought to take 
for an indemnity : but there is nothing latent in the country to 
which a fliip belongs, and therefore the f ilk may be calculated like 
that of capture. And if it be material or required to be known, 
the under-writer may ftipulate for the ufual warranty, or an en- 
hanced premium. Sea-worthinefs is an excepted cafe; that is in 
the nature of a condition precedent, as every warranty whether 
exprefs or implied muft be ; and fuch exceptions ought not be ex- 
tended further than the necedity of the thing requires ; becaufe 
they avoid the contraA ab initio, thoygh the lofs did not happen 
ou that account. The rcafon why fea-worthine{s is an implic4 

(•) % Term Rif. i9t— 7. ^b) y ^erm Mi^ 70J. 
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WaVranty is becaufe the true caufe of the lofs can rarely be known |8oi. 
in fuch caff 8^ and there U Hl violent prefumption that it happened * 

from the latent defe£l ; but being a condition prccedcrtt, though Pr'c* 
the lofs be proved to have happened from fome other uncontrol- ^^'^^ 
able caufe, ftill the aflurcd cannot recover. But it does not foU 
low that every matteri which if the lofs happened in confequence 
of it would be .a defence to the under-writer, is therefore an im- 
plied warranty and condition precedent ; for where a (hip has been 
jpuilty of fmuggling on a fotmcr voyage, in confequence of which 
Iht is afterwards feized in the voyage infured and confifcated^ 
though the infured could not recover aeainft the under-Writer for 
Xuch a loGs, that is not on the ground of implied warranty, but be* [ 675 2 
caufe th? lofs did not happen from any peril ipfure d againft : and 
undoubtedly if the lofs happened from capture of an enemy it 
^ould be no defence to an Under-writer that the (hip was liable to 
Teizure and confifcation in confequence of a preceding fmuggling 
Voyage. Suppofe the mailer and crew were guilty of grofs negli- 
^ence or impropriety, as by getting drunk, or all going to (leep at 
ihe fame time, in confequence of which the (hip was loft ; this not 
amounting to barratry, the under-writer would not be liable : but 
flill there is no implied warranty by th^ owner that the mafter and 
crew (hall not do fuch ads ; and therefore though the zA Wctc 
done, yet if no detriment happened from it, but the (hip v/ere af- 
terwards loft from fome peril within the policy, the under-writer 
would be liable. There being no warranty here of the (hip's 
country, even if (he had turned out to be a belligerent, and confe- 
quently liable to the additional rifk of capture by an enemy, the 
defendant would ftill have been liable ; and yet that is a greater 
tide than can reafonably be expected from a neutral's want of 
formal documents. 

For the defendant It was inGfted, 1 ft. That the condemnation 
^as not merely grounded on the French ordinances, but on the 
treaty between France and America^ which adopts the maritime^ 
ordinances of France, ; and the fentence, which was by a court of 
competent jurifdiAion, has put a conftruAion on the treaty re- 
quiring the mufter-roU to be on board the (hip, and that (he (hould 
kave a proper paftpott renewed every voyage, which was not the 
cafe here. Then however erroneous that eonftrudiiou may be^ 
this Court cannot fit as a Court of error to revife their judgment. ([ (J76 3 
Garreh yr. Kerifington{a) went on that ground. The 25th article 
of the treaty requires, that before an American mafter (hall take 
out a pa^port he (hall fwear to keep the maritime ordinancj;^ and 
tegttlations ; which muft mean thofe of France \ for America hav- 
ing then recently eftabli(hed her independence, had no maritime 
code jot her own. Bcfides America would riot bind herfclf by 
treaty to ke^p her own ordinances, which without any treaty her 
fubje£l8 were bound to do. At any rate, if the treaty be doubtful, 
the ordinances may be taken to explain it. adly. If the treaty be 
taken to refer to the maritime ordinances of America only, ftill 
the paflport is Void, not being conformable to \Xit Ameruan\zyfi% 

VoLf L S f inafmuch 
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1 80 1, inafmuch as the deftination of the (hip was not truly dated; wWcli 
is mod material to be known, as was faid by Sir W. Scott inihc 



Price cafe of the Juffrounu Anna{a)^ bccaufc qucftions of prize or no 
BtTt. P^*^^ frequently depend on that; circumflance. When the (hip 
failed the fecond time from CharU/ionvn her trup deftination was 
to the Havannah and London^ the latter being the ultimate objcft of 
the voyage \ but the pafTport only mentions the former. This was 
calulated to miflead the cruizcrs of France^ and was a fraud upon 
her: and if the want of any paflport would have been a pood 
caufe for condemnation, a fortiori a falfc one is fo. Then 
this is not aided hy the finding of the fpecial verdift, that the 
veflel had the ufual papers on board ; for that does not conclude 
the que ft ion whether fuch papers were legal by the terms of the 
treaty and the ordinances of America. Then 3dljr, though the 
veffcl infured were not warranted American in exprefs terms, yet 
there is an implied warranty in every contra£^ of infurancc, that 
t 677 1 .the fliip (hall be navigated according to the laws of her owncoun- 
try^ the law of nations, and fuch particular treaties as bind her 
own country to foreign ftates. It feemed to be fo confidered by 
the Court in Cprtftie v. Secretan {b). And the opinion there inti- 
mated was the ftronger, becaufe that was an action by an infurei 
on goods only, who has no control over the (hip ; whereas this is 
.by the owner of the (hip as well as of the cargo. This is grounded 
upon the f^me general principle which governs the cafe of fea^wor* 
thinefs) that the alTurer (hall properly perform or provide for the 
performance of every a£l over which he has a control, fo as not to 
enhance the rifle of the under- writer by any laches of his own, or 
thofe whom he employs. The prefent is even a (tronger cafe for 
the raifing of fuch an implied warranty ; for the want of fea*wor* 
.tbinefs is fometimes unknown to the afTurer, but be can always af- 
certain whether the (hip be properly documented. Whatever is 
of the eflcnce of a contra£^ implies a warranty, whether fo called 
or not \ and this is not confined to fea-worthinefs, but compre- 
hends alfo a mafter and crew of adequate (kdl and ftrtngth 
adapted to the (hip and the nature of the voyage ; and neceflary 
tackle and provifions are alfo included. In thefe cafes the event 
fignifies nothing : for in cafe of a lofs at fea, how can it be told 
whether it happened by the common perils of the fea, or from the 
infufficiency of the (hip or crew, or becaufe they were ftarved for 
want of provi(ions. The cafe of all the crew going to fleep or 
getting drunk is beyond any implied warranty •, becaufe all that 
lean be expe£ied from the ^aflurer is to warrant thefr capacity to 
navigate properly, and not their will or their a£ls. It is faid, that 
if there be no warranty of country, the ri(k of the under-writcr ii 
r 678 1 ^^^ varied by the want of proper documents of the (hip ; becanfe 
ho. infures againft all riiks, even of an enemy^ which are greater 
than thofc of a neutral ; but that is not fo : for if the (hip infartd 
turn out to be a belligerent, the under-writer has the chance in hit 
favour of her having provided, force to repel force: (he has alfo the 
protection of her own country (hips of war, in the firfl inftancci 



IN THE Forty-first Tbar of GEORGE III. ^78 

and for recapture : at Any rate flie will take more pains to avoid the 1801. 
cncmy*s cruifcrs. Whereas an honeft neutral has nothing of this 



fort to fear; (he fails in the face of danger without any of the PticB 
precautions of an enemy ; therefore her rifle is fo much the greater ''^''''-^ 
than that of a belligerent if (he do not put hcrfelf in a condition to ^^^^^ 
avail herfelf of her neutrality when (lopped and queftioned. The 
nccf ffary documents to prove that are juft as important to her 
fafetjr as fca-worthinefs, and fufficient tackle, crew, and ph)vifions. 
A warranty docs not particularife the having fuch and fuch do- 
cuments, but the neccflity of having them is a confcquence of laur 
attaching on the warranty ; and therefore whether cxprefs or im- 
plied can make no diflPerence. There is however a diflerence in 
one particular, where an cxprefs warranty goes further than an 
implied one \ for the former fpecifies the particular nation to which 
the (hip belongs, and it would not be fufficient to fliew that (he 
vras of any other neutral nation, though more favoured by the 
enemy. 4thly, If the fliip were not properly documented, the af- 
fuTcd cannot recover, although the lofs happened not on that ac- 
count, but from the non-obfcrvance of French ordinances which 
the American was not bound to obferve : bccaufe it was a negle£k 
of the affiircd whereby the under-writcr's hazard was increafcd 
This principle was clearly eftablifted in Rich v. Parker (a). It is r 670 1 
true, that was the cafe of a (hip warranted American j but that ^ *^ ^ 
makes no diflfcrence, if this be an implied warranty. And that 
cafe was the ftrongcr, bccaufe the veffcl had the paffport, the re- 
quired document, on board at the time of the capture, though fhc 
failed without it in the firft inftance. But in Law v. Hollinz- 
nuorth (*) the Court held, that there was an implied warranty on 
the part of the alTured that the (hip ihould be navigated up the 
mames by a competent pilot ; and there having been no pilot, the 
under-writer was difchargcd 5 though it did not appear that the 
Idfs happened from any want of competent (kill in thofc who fup- 
plied his place. So Farmer v. Legg (r) went on the fame ground. ' 

For the platntiff, in reply to thcfc laft mentioned cafes, it wa§ ob- 
ferved, that they went on the ground of difobediencc of regula- 
tions enjoined by our own laws. 

There appeared from the fuggeftions thrown out in the courfc 
of the argument to be a diflPerence of opinion on the bench rcfpeft- 
ing the queftion of implied warranty ; and the Court took time to 
con(ider of their judgment till this term, when 

Lord Hbnton C. J. delivered their opinion in the followinir 
nrianncr. This was an adion on a policy of infurance on the (hip 
South Carolina, and on goods on board the (ame, from London to 
Charleftown. There was a lofs by capture* The defendant pleaded 
the general iffue, and paid the money into court on the money 
counts. The fpecial verdi£l ftatcs that the (hip was in faft an 
American (hip, but there was not any warranty in the policy. That r <^8« T 
on the 30th of >wi^ 1797, being then about to fail from ^ "" 
i»0rUfiovfn for the Havannah, the captain obtained the regular 

U) 7 7m XiS^ 705, (*) iJ. 160. (tf) /^, ,g5. 
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l86i« paflporU which are fet Mt verbitim in the verdid. In the bcgirw 
J ning of Mqj i 797 (he returned from the Havannah to Cbarl^ovon^ 

Fricb and depofited her paflports with her other fea-paper$ in the caftom- 
tftfM^ boufe at CharUfi.ioH^ On the 27 th of May 17971 being then 
"'^* about to fail again from Charltfi^mm to the Havtmnabf and froi9 
thence to LonJoH^ the captain received back frona the cuftom-houfe 
at Ckarhjhnum his pafiportSt with a cerrificate indorfed thereon^ 
ftating that he had that day cleared for the Hflvannah with goods 
ipecified in that indorfement ; and at the fame time took all other 
documents and papers ufually taken or made entry of by American 
(hips. The (hip failed from Cbarieftown to the Havannabf and 
from thence to LdndofitZnd arrifed in the river Tbasmi in Slumber 
1797. At London (he took in her cargo (the gooda infured) for 
Cbarlefionvn \ and on the 1 ith of Deeomher 1797 failed on the voy- 
age infuredy viz. from London to CbwU/hvm^ and was captured by 
atit French on the 2^x\i oi Diomber 1797. At the time of her 
capture fiie had on board, together tvitb aft other ufisalfaperi anddo' 
cumentft the paiTports fo indorfed. She was condemned widi her 
cargo by the tribunal of commerce at VOrieni% and that fenteoct 
affirmed on appeal by the tribuoal of the department ofM^bibafu 
Both fentences are fet forth in the fpecial verdid. 

The demand made by the plaintiSa, the afiuredi opon this po* 
licy is refilled by the under* writer on thefe grounds i that although 
the policy doea not contain any warranty of what lution or defcrip* 
tion the veflTel isi yet flie being in hSt an American^ the law impliea 
£68j ] a warranty on the part of «he a(rttred, that (he (ball be furaiflied 
with all (ttch papers as an American (hip ought to have: that thia 
(hip the South Carolina had not fuch a paflport and certificate as (he 
ought to have had : and that it appears by the fentence of con- 
demnation that (he was condemned for want of fuch papers^ 
which by the treaty between France and America (he ought %» 
have been furni(hed with. On this ftatement three, qucitions 
arife i i(tj Whether in this cafe there be any implied warranty that 
the (hip (hall be furni(hed with all papers and documents* which 
an American ought to have i ad| Whether in fa£^ this (hip had 
all fuch papers ? 3d, Whether the condemnation proceeded 00 
the ground that (he had not fuch papers, as bv treaty or the law 
of her own country (he ought to have : or whether it proceeded 
on a want of fuch papers as the ordinances of France only re- 
quire ? The opinion which we have formed on the two lail of 
thefe queftions renders it unnece(rary at prefent to entor into any 
difcuflion of the firft qoeftion, namely, whether there be any im» 
plied warranty in this cafe : on that queftton wede(iie'tO be ulide^ 
ftood as not giving any opinion* The fentences of condenmmtiom 
appear to us manifeftly.to have proceeded on the gloun^ of m 
breach of French ordinances ; particularly, the ordinance of thm 
26th of July 1778, which declares that a padport (hall ferve bat 
for one voyage ; whereas by the treaty between America and Fram9 
pafTports are to be recalled only ev^ry vear \ and that only ia cafo 
the (hip returns into her port within the year. And in this cafe 

the paflport which the SMb Carolina had on board mt ihe tinie of 
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lier capture had been granted within the j^ear i for it U dated to i^oi* 
have been granted on the 30th of January I797» and the (hip was 



captured in Decembtr 1797. "V^e therefore think that the con- Price 
demnation was purely for a breach * of French ordinances, which j^^^^^ 
were contrary to the treaty, were not adopted by it, nor the con- ^r ^j» * -1 
demnation eicprefled by the fentencc to have been for aSing con- *• J 
trary to the treaty. So that if there were any fuch implied war- 
ranty as has been contended for, the fentence of condemnation 
does not negative it. We alfo think that it appears upon this 
vcrdifl, that this (hip had all the papers neccflary for -an American 
veflel ; and this puts an end to the defence made by the under- 
writer. The two papers in which the defendant contends (he was 
deficient are the pafiport^ and certificate. Thefe papers are dif* 
fercnt in their nature : the firft is an authoritative declaration by 
the government of the country to which (he belongs, that the (hip 
is the property of fubjedts of that CDunHry ; and fuch paflport this 
fhip had at the time of her capture in December 1797 ; the fame 
having been granted in January 1797 ^i^in the year. The other 
paper, the certificate, relntes to thexargo* and anfwers to our ma- 
nifeft. The words of the 25th article of the treaty are, that be* 
(ides the pafiport, ** the (hip (hall alfo be provided with certifi- 
** cates containing particulars of the cargo .*" this from its nature 
mud be taken out at every port where the takes in cargo. Here 
the (hip took in her cargo for the voyage infured at London ; and 
the verdid dates that (he had all the ufual papers and documents; 
and it does not any where appear that any paper, certificate, or ma*- 
nifeft of her cargo, taken in at London^ which was the cargo in.- 
fured, was wanting. On thtfe grounds we are of opinion that 
judgment mud be for the plaintiffs. 



[6833 

The King again/l The Juftices of Wiltshire, ruefday, 

T^HIS came on upon a rule to (hew caufe why a mandamus '^^'^f*^^* 
-"- (hould not iffue to the defendants, commanding them at the I*^*"" *''^ 
next general quarter leluons to receive, proceed upon, hear, and moved from 
determine the appeal of the churchwardens and overfeers of the ^ ^^ ^ ^y 
poor of the pari(h of North Bradley m the county of Wiks, againd oTdVs c7rc. 
an order of two judices for the removal oi Jacob Smithy his wife, movai, uid 
and their two children from the pari(h of IVeJibury to North Brad^ ^*^« p"»* 
ley. The rule was obtained on affidavits dating, that by two fcvc- ^^^n" 1b. 
ral orders of removal dated the 3 id of December 1800, John Smith agreed trJt 
a pauper and Mary his wife, by one of the orders, and 'Jacob their *^^ ^*"'*- 
(on, his wife, and two children by the other order, were removed l^rftiouiV 
from Jf^efibury to North Bradley* That two fcveral notices of ap- foitow that 

\ -of the Jaihet, 
vAtlioat the expeoce of 1 ieptra^e appeal; 10 coniequence of which an appeal was only entered i^airfl 
the order remoTiog di£ father; and after the Sedions bad determined tta: ci.e father was fettled in ^'. 
and hadquaibed that orde*, A. lefafed to take back the fon } this Couic granted a mandairus to the 
Seffiont to rec«ife asd determine the appeal agajoft the order amoving the (on, though at a iubr«-qutTC 
Scffiaot t» that, boldea nc«c after the order ot removal made j the appeal being dircAed to be cntcreJ 
pro Cttac with proper coatiauances. 

S f 3 peal 
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l8oi. peal agatnft both orders were giTen by North Bradley to Wefihwj 
parifh, for the then next quarter (cflions to be holden on the 13th 



The ViiHu of January 1 80 15 and that J. Francis^ one of the overfecrs of 

Th?innL)i. ^<^* Bradley^ intruded his attorney to confent on the part of -N. 
t«iiuof B f that aft l>oth pariOies were well aflfured that the fettlement of 
WitTi. Jacob Smith the fon and his family was derived from the fatheri 
the appeal to the fon's order (hould not be tried, and that the de- 
termination of the feflions as to the fettlement of John Smith the 
father (hould govern the fettlement of the fon Jacobs in order to 
fave expence. That accordingly admiflions in writing were entered 
into by both pariOies to that effe£^ ; and that the attorney for /Fi^- 
bury defired that the appeal againft the order for the rem0v.1l of the 

L 684 ] fon might not be entered, to fave expence. That N. B. pariiby 
relying on the faith of fuch admiflion, only caufed an appeal againft 
the order for removing the father John Smith to be entered ; and 
fuch appeal was accordingly tried, and the order of removal 
quaflied ; whereby the father remained fettled at W^bury. That 
foon after thofe feffions were ended the parifli officers of Wtjibury^ 
in breach of their agreement, fent the faid Jacob Smith and his fa- 
mily to N. B.f who were under the neceffity of receivi&g them 
back ; but gave a fre(h notice of appeal to Wejtbury^ and alfo ferved 
the parifh officers with a notice to appear at the next feffions to 
fhew caufe why the admiffion before entered into by their attorney 
fhottld not be confirmed. That N. £• accordingly appeared at the 
next feffions on 14th oi April zt Sarum^ and moved to enter and 
try the appeal ; when the court of quarter feffions refufed to inter- 
fere, alleging that it was not their pradiceto receive any appeal if 
not entered at the feffions immediately following the order of re- 
moval, and that they could not notice any private agreement be- 
tween the parties* The ferving the two notices of appeal was alfo 
proved by the attorney for N. B.s who alfo depofed, that after- 
wards the attorney for Wcftbury applied to him to endeavour to 
difcover the fettlement of the paupers without the expence of ap- 
pealing, but they not agreeing as to the fettlement of the father, 
but it clearly appearing that the fettlement of the fon was derived 
from the father, they agreed to admit that to fave expence. The 
affidavit then fet out certain letters which had paflrd between the 
parties, which contained a clear agreement to make the admiffion 
above fpecified, in order to fave the expence of the fecond appeal, 
though there were other matters in controverfy refpe£ling the fa- 
ther's fettlement. 

TCZ^l On the other hand, the affidavits agabft the rule admitted the 
notices of appeal againft both orders, and the fubfequent agreement 
to let the fon's fettlement depend on that of the father, in order to 
fave the expence of both appeals : but dated that at the conference 
between the two attornies N. B. acknowledged that Smith the fa- 
ther was once fettled with them bj fervice under indenture of ap* 
prenticelhip: and the only quellion wa^s. Whether he had afterwanlt 
gained a fubfequent fettlement by purcbafe in ff^.? But that upon 
the trial of the appeal N. B. refufed to admit the indenture of ap» 
prenticefliip, and confequently the merits of tlie appeal were not 

entered 
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entered into. On which account Wn. parifli refufed to admit the tSor. 
fon's fettlement. 



GihhSi on (hewing caufc againft the rule, inGfted on the parti- The Kinq 
cular terms of the agreement to be collected from the correfjpon- i^l^^^^ 
dence between the parties, from whence it appeared that North untsof * 
Bradley parlfli did not difpute that the father was once fettled Witxt. 
there; on which account ^^^i/ry parifli had not come prepared 
Mfith formal proof of the indentures of apprenticeOiip under which 
the fettlement had been gained ; and that requiring fuch proof at 
the Seilions was a departure from the agreement between the two 
parifhes \ the real fubje£t of their difpute being only as to the fub- 
fequent fettlement in IVefthurj^ and which alone Wefibury came 
prepared to difprove. That North BrMcUey having taken this undue 
advantage at the Seflions, Weftbury parifli ought not to be bound by 
the event of an appeal which was not decided on the real merits of 
the queftion. And he concluded by offering to let the appellants , 

in to try the merits of the order for removing the fon, if they would r 53^ 1 
confent to let the father's fettlement be governed by it. 

Jeksllf in fupport of the rule, denied that the agreement extended 
in any refpedl to the father's fettlement, but only to the fon's, 
which was derived from it. That there was therefore no undue^ 
advantage taken by the officers of North Bradley in infifting upon 
the proof of the original fettlement in their parifli. But tis they 
were prevented from entering their appeal in time to try the merits 
of the order removing the fon from Wefthury^ by the agreement en- 
tered into -with the latter, which made it unneceffary, W. parifli 
ought not to be fuffercd to take advantage of their own wrong ; 
but the Court under the circumftances would now direA the Sef- 
fions to enter the appeal nunc pro tunc, to prevent a failure of 
juftice. And he referred to the following note of a cafe furniflied 
by one of the officers of the Crown Office. 

[" Eafter ttrm^ 23 Geo."-^, Mr. W^ilfin moved for a rule toThcSefliont 
(hew caufe why a writ of mandamus Oiould not iffue, dire£led to '^ ^'*"^ ^ 
thejuftices of the peace for the county ol Leicefler^ ^^^^^^^^^f^^zo^x ^^^ 
them to proceed upon the appeal of the inhabitants of Stoke Golding rented at any 
againft an order of two juftices for removing Samuel Vincent a pau- "jj"* during 
per, his wife, and four children from Cajlle Donington to Stoke Gold- (^^TM\h€t 
ing. This was grounded upon an affidavit dating, that in January the order of 
laft this order of removal was made, and notice of appeal given ; that ^"^^"^ 
the inhabitants of Cafile Donington difcovering th^t the woman was 
not the pauper's wife, and fo the children illegitimate, and there^ 
fore their fettlement could not be derived from him in Stoke Gold* 
ing, agreed to take the paupers, Sarah and the children, back [687} 
again ; and did accordingly take them back ; and the order of re- 
moval as to them was confidered to be at an end. That afterwards, 
and before the Seffions, a new order was made, removing Sarah 
and the children from Cafi/e Donington to Sihjlon ; againft which 
Sfbfton appealed ; and the Seffions were of opinion that the former 
order of removal not^ having been regularly appealed from, and 
i|uaflied, was concIuGve on Stoke Golding^ and for that reafon were 
proceeding to quafli the fecond order of removal to Sib/Ion. That 

Sf4 the 
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1 8or. thd attorney for Sioie Gelding happening to be io court titcn dcfire^ 
r- that tbtir appeal againft that firft order might be heard 5 bat Ae 



'The^^JKc juftices refqfed, (althougl^ it was the firft Seflion after the oricr 

Tb!flnb«bi- "?**^^') He then propoM that the SelTions would permit the cafe 

tanrt of to be ftated for the opinion of the Court of King's Bench, whether 

l¥jLTt. the firft order under thefc circumftances were conclufire : but diis 

vas alfo refuted. The Court granted a rule to (hewcaufe. 

" Mr. Bictrctfffi and Mr. Davrell in the neit term (hewed caufey 
on the ground that it is the cqltom at Leuefier for all appe^ to 
be entered on the firft day of the Scflions ; but this was prcfente4 
afterwards : and that agreeing to take the party back was nothing. 
<* Mr. Juftice Roller faid, they ought to hate proceeded on 
the appeal : they were bound to receive it : it was prefented at 
the next feflions. Per Cur. Rule abfolute for mandamus.*^ 

The Court faid, that the application was a reafonable one, and 
they ought to grant it. The pariQi officers of North Bradhy were 
pi'cpared to enter their appeal at the proper time, and were only 
fo88j prevented from doing fo by the agreement of the other pari(b, 
which then rendere4 it unnecefiary. No fault was imputable to 
them. The mandamus therefore (hould go to the juftices to re- 
ceive and enter the appeal nunc pro tunc, and enter continuances. 

]^ulc abfohttCf 



jw'flth. Spencer againji Halu 

SVnV^ X^^^ ^^^ • '"'^ ""^"'"S "P^° ^ pUintifi^ to (hew caufc why 

fi. i s in ^he vf rdia obtaintd bv him in this caufc Ihould not be to 

to;*n acthc afide with cofts for irregularity. The venue was laid in Middle 

lS"m'* /^*» *"^ ^^ defendant was living there at the time of ifluing tlie 

changes hii ^^t . bijt before the delivery of the declaration he quitted that 

rcLornce refidence, and went to rcfide permanently at ^orr^<r; and no- 

rrrun-^*^*" ^' this was given to the plaintiff's attorney before the de- 

try, at the claraiion was delivered : notwithftanding which the iflqe was de- 

djrt-n eoi livered on the 'nth of ^ay^ with notice of trial for the fitting! 

L»« f om ^^^"^^ *^'^ ^^P*' ^^'^'"» yfhxQh commenced on the 19th of the (ame 

io*n, before moiuh. And the qucftion was, Whether the defendant, having a 

If'cbe iir*'* ^"""'^^ rf fidence in town at the commencement of the aaimi, 

^i»^tiM^*^^"g^ afterwards removing to the diftancc qf abovp 40 aiilcf off, 

io 14 dtyi ^ was entitled to 14, or only to 8 days notice of trial* 

non^ot Garrovf zn^ Jlfarryat (hewed caufc, and contended (OT ihc 

(hotter period on account of the uncertainty that would generaDf 

enfuc if the length of the notice wejc to depend upon the d^fcod^ 

f 689 ] ^"^!« cbanee of reCdencc fubfequent tp the ifluing of die wii^ 

which might not be known beforehand to )he pUintiflF, ^bo fobM 

thereby lofe the opportunity of giving 14 days nptic^. And dai 

fhey faid had been the general pra^ice j and that the cafes in 

which it had been otherwife cpnGdered were where the itfidcoce 

In fown at fhc cpipixjenpempnt of ^q aj^ IP^^J occa^ooal 
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LanveSf in fupport of the rule, denied that the general praftlit i8oi. 
was fuch as had been reprefented. The ftatutc 14 Geo* 2. r. 17./ 4. 



on which the queftion turns has no reference to the commence* Spbucs^ 
ment of the adion; but onlf direds, << that no eaufe (hall be ^^^ 
tried at niG priust Scc^ or at the fittings in London or Weflminfter^ ^^^* 
'where the defendant reCdes aboiM 40 miles' from the faid cities, 
ui^lefs notice of trial in writing has beea given at leaft ten days 
(and the practice of the Court requires foufteen) before fuch in- 
tended trial.*' In Brini ▼• Torris {a) all the antecedent ftages o£ 
the caufe arofe in London \ but yet it was ruled that fourteen days 
notice of trial was neceflary^ the defendant having ceafed to refidc 
in town before the delivery of the iflue. And this was recognized 
in Douglas v. Ray {b). 

Lord Kenyon C. J. (after .confuhing the other Judges) faidy that 
as this was a queftion upon the conftrudion of the aA of parlia« 
ment which concerned the practice of all the cotirtSf it Ihould be 
referred to the Mafter to inquire into the pra^ice, and confer with 
the officers of the other courts, in order that all might be regulated 
by one uniform rule ; and then to make his report upon it. 

Upon the laft day of the term^(r) the Mafter ^reported, that he Tdoo] 
had conferred with the officers of the other courts, and they all 
figreed that the pra^^ice was for the defendant to hare the longer 
p^otice of trial \a thefc cafes. 

Rule abfolutCt 

if) Tbe mattorwM ido^Sm foaM dtya befoff. 
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PRINCIPAL MATTERS. 



ABATEMPNT. 
^^ Set Pleading, No. 5. 7. 

ACCEPTANCE OF GOODS. 
Sii Assumpsit^ No. 4. 

ACTION OH THE CASE. 

Sii AoRBEM£NT. 

I. The defendant having had a credit 
lodged with him by a roreign houfein 
favour of one fT. T. 10 a certain a*- 
inountj upon an exprefs ftipulation that 
IT. T, ihoutd previoufly lodge in hit 
hands goods to treble the amount ; 
and beiag applied to by the plaintiffs 
for information refpeding the refpon- 
iibility of fF. T. aofwered that he 
knew nothing of fT. T, himfelf> but 
what he had learned from his corref- 
pondent; but that be bad a artdit 
hdg9d nmtb bim for fi mucb fy a r#- 
J^tQabli boufi at H. nubUb bi btld at 
W. T.*s di/fc/aJt (omiiiing the condi* 
tion,) and tbat upon a <virw of all tbi 
tircumftanees nvbicb bad come to bis (the 
defendant's) knotwUdgtp tbt plaintiffs 
mtigbt ixecuti W. T.'/ order *witb fafe* 
tj ; «/«. an order for the fale and de* 
livery of goods on credit. In an ac- 
tion on the cafe to recover damages 
incurred by the plaintiffs in confe-. 

3aente of having trnfted W. T. on 
lis reprefentation ; held that there 
WM A material fopprcffion of the troth. 



and evidence fufficlent for the jory (• 
find fraud, which is the gift pf the ac^ 
tion ; altboogh the defendant had ik> 
immediate intereft in making the faUe 
reprefentation; and though at the 
time when it was made» he added, 
tbat bi game tbe advice noitbout pre* 
judice to bimfelf. Ejrg v. Dunsjfofd, 
Ril. 41 Geo, 3* 518 

2. An adion does n«t lie aeainft indU 
viduals for a£)s erroneoufly done bf 
them in a corporate Capacity, from 
which detriment happens to the plain- 
tiff; at leaff not without proof of ma* 
lice. . Harman v. Tappemden, Trim. 
41 Geo. 3. 555 

3. Iq an adtion agtinft a returning officer 
for refuiing a vote at an eledioo of 
members to ferve in parliament, ma- 
lice m^d be proved as well aa laid. 
Semble tbat charging that the defend- 
ant knowing, kc. and wrong/uilj inm 
tending to deprive pUi.tiff, Ace. hin- 
dered him from giving his vote. Sec. 
is a fufficient allegation of malice. 
Drenv V. Coulton^ Lanncefion Sp. affixes, 
17S7, cor. t^ti/om J. n. 561 

4. Where a mob attacked a baker's houie 
and broke the glafs and (butters of the 
windows, and compelled him to (eU 
flour at a price named by themfelvea 
below the marketable value ; held, thia 
was evidence for the jury of a felo- 
fiious beginning to demaiilh the hoofe, 
&c. within the Ath fedion of the riot 
aft; and that the ptaintiff' might re. 

corer 
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tovtf for tbe damage done to the 
ifo^/i^ in an adion agdnfl the hun- 
dred on the 6th {e6Uonr bat not for 
the value of the floar fa fold, that not 
bdng confeqoential to the ad of de- 
molidon: nor cenld he recover for the 
valne of other floar taken and crafted 
in another warehoufe dlftind from his 
dwelIing«hooie on the oppofite fide of 
the ftreet, of which the lock only was 
bnrft $ that not being a beginning to 
demolifli* kc, within the ad» with the 
view with which it appearrd to be done. 
Biomvis V. J9^rigbt^ Trin, 41 0§$. 3. 

615 
5. Where a mob after beginning to de- 
moliih and pall down a boafe* f(eal 
floar therein^ or force the owner to 
fell it under price» tbe vdoe lUeteof 
cannot be recovered in an adioo a- 
gainft the hnndrcd on the 6th fedion 
of the riot ad» i Geo^ i*ft. Z> c $. 
fdch^ealing and robbery being fob- 
Kannve fetonies^ and not within the 
oflence created by the 4th (ledion of 
the ad. Bat flour which was fpoiled 
cr d^ftroyed at the time of fuch be* 
ghnring to demoliib* &c. may be fo 
recovered. Greajley v. Hi^iahotbam, 
Trin, j^i Geo, $. 636 



ADDITION. 

t. The plaintiff, in an affidavit to hold 
the defendant to bai!» maft give hiinfelf 
•n addition ; otherwife the defendant 
will be di (charged on cooiinon bail. 
Janrtt v. Dilkm^ Mich. 41 Gip. 3. 18 

%. The affidavit to hold to bail is part of 
the procefs to brings the defendant 
into coort ; any irregularity mud b<* 
taken advantage of in the firft inftance, 
and is waved by the defendaiit's pat« 
Mng in bail. Such affidavit ooght to 
give the addition at well at place of 
abode of the party making it* Dargent 
o. Vivamtt otherwife Tujior^ HiUiry, 
4' Oio. 3. 330 

AFFIDAVIT u boU to Bmil. 

I. In an affidavit to hoM to bal for 1 1 90/. 
1 f /• id. k it not enough to negative a 
tender of tht /aid debt in batik notes ; 
for BOO conftat bat a tender in bank 
ikotes was made of all bat the frac- 
tional fmn, which would be fafficient 

. within the Ibtote 37 Geo. f, ^< 45 
Jomu^i V. Miubelt^ Mich. 41 Geo. 3 

»7 



2. The phuntiff; in an affidavit to hold 
the defendant to bail» maft give hia* 
felf an addition, otherwife the dcfcad« 
ant will be difcharged on common 
bail. Jartett v. DiUem^ Mieh. 416. 3. 

3* No objedion cmi be made to the in* 
fufficiency of an affidavit to bo'dto 
biul, in not negativing a tender of the 
debt in bank notes a^er the bail hate 
jnfbfied. Jonis v. Fricot Micb. 41 G, 3. 

4* An affidavit to hold to bail^ fworo by 
a clerk ia the chamberhun of Ltmdm*% 
office as to the cxiflence of the debt* 
and that no tender of it had been made 
in bank notes to the beft of his know« 
ledge and belief, held fofficieot in an 
adrcn brought by the corporatiM. 

. Tbe Majfoft ^c. of Lendon^ ¥. DUs^ 
Hil. 41 Geo. 3* 237 

5. The afiidavit to hold to bail is part of 
the procefs to bring tbe defendant into 
court ; any irregularity in it mnft be 
uken advantage of in the lirll inftance, 
and is waved by the defendant's pot* 
ting in bail. Such affidavit ooght m 
give the addition as well as place of 
abode of the party making it. Dar* 
gent Vf Fi^emtg otherwife feyUr^ BiL 
41 Gio. 3, 330 

6« An affidavit to hold to bail made by 
the agent of the plaindff, exprefsly ne^ 
gativio^ a tender in bank notes cit the 
debt to hts^rian^, aa well as tohiau 
felf, is fufficient, thoash tho plaiatif 
himfelf were not therein ftatea to re. 
fide abroad. Kuifbt v, J^ffiU £^« 
41 Geo. 3, 4JJ 

AGENT, 

5^ AsStJMPSIT, No. 4. 



AGREEMENT. 

SeeSrocei, No. |. 

I. After a bargain and (aim of a flack 
of hay between tbe par^ on the 
fpot, evidence that the vendee ac« 
toally fold part of it to another per(be« 
(by whom, though againft the vea* 
dee^s approbation, it wat takoi away,) 
is fafficient to warrant the jury ia 
finding a delivery and acceptance by 
the vendee ; thereby taking the cafe 
out of the fiatate of frauds, Cbtf^ 
v. Rogers, mn. 4I Geo. j. 19a 

t. In an adien for the non-deSvery of 

malt, which the defendant bad under* 

12 taken 
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t«kett to deliver on requeft at i etruin 
price, it u fufficient fpr the pltiatiff in 
his decltration to aver fuch reqacd, 
aod that he was naJj and willing to 
receive the malt and to pay for it ac- 
cording to the terms of the fale, but 
that the defendant refafed to deliver 
it ; withpu.t averring an aaiwd tender 
of the price. Raw/on v. JohnJoM, Hill, 
41 Ge9» 3* 20^ 

3« Itiaffumffit for goods fold and deli- 
vered, defendant pleaded a fet off of 
more money dae to him fk>om die 
plaintiff. Replication, that the goods 
were agreed to be paid for in reaJy 
montjf^ which replication was holden 
bad on demurrer, being no anfwer to 

. the plea* EUmd v. Carr, Eaft. 4 1 C 3. 

AMENDMENT. ^^^ 

Sei Practicb, No. 7. 

Leave given to amend the dedarttion 
by endtfing it of the day on which it 
was adoally delivered, inftead of the 
term generally » in order tp accord 
with an averment therein, that other 
defeodaats named in the writ were 
dicn ooHawed. Couiaucbe j, LeRmzt 
Hil. j^iGio.i* 13^ 

ANNUITY. 

1. A memorial Under the annuity' adi 

of a bQnd, ftaring that A. and B. fi^ 

orally became bound, is not faffident 

in Jaw if the bond be jamt^ as well as 

/tveral. WilUy v. Cawthonu, Baft. 

4« ^^'- 3- 398 

t. Where a former rule for fetiing afide 
an annuity was difcharged, becaufe it 
did not appear that an indorfcment 
[not memorialized] Containing a claufe 
of redemption [bearing date after the 
deed] had been made prior to the cx- 
^ ecutiori of it; in which cafe it could 
not be received in evidence for want 
of being ibmped ; the court will not 
enter into the queftion on a fobfequcni 
role ; although It appear clearly that 
the indorfbment was made before the 
deed was executed ; and that fuch claufe 
of rederopdon was not inferted in the 
memorial of the annuity enrolled ac- 
cording to the /at. 17 Geo. 2. c. 26. 
ScbMmoim v. Wttubirbead^ Trinity^ 
41 Gfo. %. 337 

APPOINTMENT, 
^i^Pov^aa, 



APPRENTICBL 

S/# StTTLBMEKT «T ArFa»|ITieft«' 

SHIP. 

ASSUMPSIT. 
Sti Bills op Exchanob, No. 3, 4, j, 

iNSURAMCfiy No. I. 

!• A captain of a troop; daring the time 
of his abience, and while another of- 
ficer b in tiie a^oal conunaod of it* by 
whom the orders for fubfifteace areiu 
foed^ and the fobfiftence^nMrney is re- 
ceived from government, is not liable 
to pay for fnbfiftence forniflied to thd 
naen, though fuch captain waa fiW en- 
dtled to a profit upon the fam iffucd oa 
that account,^ and the troop (till cpnd^ 
nued onder his military orders. MyrtU 
V. BeaviT, HU. 41 Gio. }• 135 

a. Where money was lent by the plaindff 
to the defendant^ for which a note was 
given on a wrong (lamp ; plaindff, on 
parol proof of fuch confideration, may 
recover on the money connts^ Tyu r. 
Jonth Sittings at Wtftmin/hr 1788, 
cw. Lord Kityott. 58 «. 

3. An adion upon promifes lies by a 
fliip owner to recover from the owner 
of the cargo his proportion of eene.. 
ral average lofs incurred by facrificing 
the uckle belonging to a ihip for an 
onufiial porpofe, or 00 an ezfrAordi* 
nary occafion of danger, for the be« 
nefit of the whole concern. BirkUy v. 
Prt/ira^ui, HiL 41 Gto. 3. ^20 

4. A. and B. merchants abroad, ibip 
tobacco for Livtrpod^ configned to A* 
himfelf there, to whofe order the bills 
of lading are made : one of thefe bills 
is fent uclofed in a letter from the 
ihippers to C. at Liqurpool. advifiug 
him of fuch coniignment to A> and 
diat A. intended to proceed to Livers 
(ool, but in cafe he ihould not arrive 
in dme defiring*C. to do the beft for 
them* The tobacco having arrived in 
a damaged ftate before A.^ is required 
to be landed^ and is df^pofited in the 
king's warehoufe purfuant to the fta. 
tate; and afterwards C. afling as 
agent for A. within the knowledge of 
the captain, makes an entry of it in 
his own name in the cullom honfc to 
avoid feizure: held, that this was not ' 
fnch an acceptance of the cargo by 
C as wouM mj'ke him liable to the 
captain for the freight. PFard v. 
Fikfigf Trtn. 41 Geo, 3. 507 

5- The 
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J. Th« captain of a troop for whkh 
forage it himiflifd, by the orders of a 
derk appointed by fucb captain, is 
■ot liable in an aftion for money had 
and received for futh forage, though 
prefent with the troop at the time ; it 
not appearing that he had received 
any money for this porpofe from the 
paymafter , to whom it is iflbed by go- 
Ternment, and upon whom the captain 
k entitled to draw for a certain fom 
legnlated by the returns of the pre- 
ceding month. Rid v. Cbutt, Trin. 

4lG«9. 5. ^79 

6» jffi/gr if he had in efFeA received 
the money. Rhe v. Ewrttt, frin 
41 Geo. 5. 5^3 

ATTORNEY. 

Jin attorney has a lien upon a fom 
awarded in favour of his client, as 
well as if recovered by judgment : and 
if after notice to the defendant the 
latter pay it over to the pUintiflf; the 
plaitttiiF's attorney may compel a re- 
payment of it to himfelf^ and he (hall 
not be prejudiced by a collofivc re- 
kafe from the plaintifF to the defend^ 
ant. Ormrodv. Tate, Baft, 4I Geo. 3. 

AVERAGE (GENERAL). 

An adiion upon promifes lies by a (hip 
owner to recover from the awner 
of the car^o his proportion of general 
average lots incurred by facrificing the 
tackle belonging to a (hip for an un- 
nfaal pnrpofe« or on an extraordinary 
occafion of danger, for the bene 6t ot 
the whole concern. Birkley v. Pre/- 
* frav9, Hil, 4 1 Geo. 3. aao 

AWARD. 

f^/LiBH» No. 3* 

1. Application to fet afide awards, though 
for objedioos appearin|^ on the face of 
them» mud be made within the time 
limited by the 9 & lolT. 3. c. 15. 
Lowtuiis V. LowneieJy Hil. 41 Geo, 3. 

276 

2. Where a verdid is taken pro formi at 
the trial for a certain fam» fubjcd to 
the award of an arbitrator, the fom 
afterwards awarded is to be uken as 

, if it had been originally found by the 
jory ; and the plaintiff is entitled to 
to enter op jodgmcnt for the aiaoont, 



witboot ^rfi applying to the covtfiir 
leave fo to do. Leo w. Lingmrd^ Ee^. 
44 Goo. 3. 401 

B 

BAIL. 

r. In fcire facias on the recognizance 
of bail, and fcire it^ returned, it is 
fufficient to fix the bail if they were 
fommoned before the rifing of the 
court on the return day. But the 
court will (tay proceectingt againft 
both the bail, on payment of the faa 
fwom to and coHs, although lefs than 
the damages recovered, or than the 
fom namec in the procefs. C/arir v, 
BraJ/baw, Micb. 41 Geo* %• M 

Tramil v. RivdOU, 7riu. 16 Geo. 3. S. P. 
there cited, 91 

2. The fcire facias ^P^^ ^>^ ^^^ oe 
foor days in the omce» as wdl where 
fcire feci is returned as nihil. ^<^ 
Ham V. Ma/on, Micb, 4 Gus. a. ciied 
ib. , 89 

,3. Where the defendant was fiied by 
original in Loudouj the fare facias a- 
gainft the bail muft be fued there aMb: 
and it does not help the plaintiff' who 
fued out the fcire facias in Mi i e U if/h f ^ 
that bail bad by miftake been pot in 
there* Harris and Another t. Ca/- 
n;art and Another* Trim. 41 Goo. 3. 

60J 

BAIL-.BOND. 

I. After a party arretted on dvil pro- 
cefs has been diicharjed on giving a 
bail-bond to the (heriff for his appear- 
ance at the return of the writ, it is 
optional in the (heriff' whether he wifl 
accept the farrender of the party in 
difcharge of the bail-bond before the 
return of the writ: and therefore 
though notice of fuch furrender wan 
given to the (heriff' and the gaoler ia 
whofe cnftody the party then was at 
the fuit of another ; after which the 
gaoler let the party ooc of coffody; 
yet held that the gaoler was not lia- 
ble upon his bond of indemnity to the 
iheriff'as for an efcape in the foraer 
fuit; for the party was not legally ia 
the cu(h>dy of the (heriff' or his gaoler 
merely by' virtue of foch notice or 
farrender. Hamihm y. Wtlfim^ Eaf. 

41 G€9. 3. S<J 

H BANK- 
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BANKRUPT. 

). A difcharge under a commiffion of 
bankrupt in a foreign country is no 
bar to an a£lion for debt, arifing here, 
again A the bankrupt by a creditor, a 
fubje£t of this country. Smith v. Bu- 
chofiMHf Mich* 4 1 Geo. 3 . . 6 

2. Money paid by one partner to an- 
other ift/bn the bankruptcy of the 
latter, for the porpofe of being paid 
over as his liquidated (hare of a debt 
to their joint creditor, if it be not fo 
applied is proveable as a debt under 
the commiflion of the bankrupt part. 
ner|; aUhough|the folvent partner were 
not called upon to repay the debt to 
the joint creditor till after the bank- 
ruptty of the other. But the folvent 
partner may recover from the bank- 
rupt his ihare of fuch debt fo paid of- 
fir the bankruptcy to the joint credi- 
tor, notv^ithdanding the bankrupt has 
obtained hit certificate. Wright v. 
Hunter 9 Mich, 41 Geo. 3. 20 

3. Jt. engages as a partner in a parti- 
cular traufa^lion with B, €• and D. 
who were before partners ; B. C. and 
D, become bankrupts, after which A 
pays a debt due from bitufelf and them 
to a joint creditor; held that thefe 
three partners conftituted^ but one 
debtor to jf. and he might recover 
from B. the proportion of^B, C. and 
D. towardls the joittt debt, B. not ha-v- 
iog pleaded in abatement. ih, 

4. A bill of exchange payable to j1, or 
order* whkh was legal iq its incep^ 
tion, was by him indorfed to B. for 
an ufuriotts cofifideration, who paiTed 
it to a third perfoo for a valuable con- 
fideraUon, withoat notice of the nfury, 
by whom it was paid to B.*b affigncet 
after his bankraptey, in fatisfit^ion of 
a debt owing to the bankrupt's eftate : 
held that the in'dorfcaent of ji» to B. 
CD an ttfariona accoant did not avoid 
the bill in the hands of an innocent 
holder* by virtoe of the ftatute of 
ttfary* and that B,*s affigneea> being 
ctotked with the righct of fuch bno* 
cent indoriee, were entitled to hold 
the bill againft J. though as between 
ji. and B. the feoirity was void. Fmrr 
V. Elta/oM, Michm 41 Geo» 3. 92 

5* An agreement on diftonnting a bill, 
that the plMttttflF (hottld take in part 
payment another bill which had time 



to run ai cafh, although the fbll dif. 
count is taken, b ufurious. . 92 

6. After an a6l of bankruptcy com* 
mttted by one of two partners* joint 
effedls are fent away, which come to 
the defendant's hands ; then the Sol- 
vent partner dies, leaving the defen* 
dant his executor ; and afterwards a 
commiiEon of bankrupt is taken out 
againft the furviving partner, and hig 
eHate affigned to the plaintiFs: held 
thit they are tenants in common with 
the folvent partner* and after his de« 
ceafe with hit reprefentatives, by re- 
lation of law from the adl of bank* 
roptcy, and cannot therefore matntaiii 
trover againft the defendant claiming 
under fuch folvent partner. Smith ▼. 
Stokes fEaft, 41 Geo. 3. 363 

7. After an aft of bankruptcy commit* 
ted by one partner, the other delivers 
goods of their joint propertv to a ere* 
ditor for a joint debt, and oies ; after* 
wards a commiffiOn iffues againft the 
furviving partner; held that the cre- 
ditor, by virtue of fuch delivery by 
the folvent partner, became tenant in 
common of the goods with the aifig. 
nees of the bankrupt* by relation from 
the ad of bankruptcy, which was ia 
the lifetime of the folvent partner, and 
confequently that the affignees cannot 
maintain trover againft fuch creditor* 
Smith V. Oriellt Eaft, 41 Geo. 3. 368 

S. A. defires leave to place certain long 
bills in J^.'s hands, and to be allowed 
permiffion to draw, without renewals, 
bills of ihorter dates* and defires B. 
to calculate the fum to be drawn for* 
allowing commiffion; and the long 
bills indorfed by A* are indofed to Bm 
in the fame letter. B. anfwers that 
agreeable to A*^ wi(hes ; he bad dif* 
counted the bills, and then fpecifies the 
amount to be drawn for. This tranf- 
adion is not an exchange or fale of 
bills upon difcount, but a depofit 
of the long bills, on condition of be- 
ing allowed to draw (horter bills ; and 
B. having accepted A^% bills, and 
foch acceptances being dilhonoured in 
confequence of j?.'s bankruptcy, and 
the long bills having remained in fpe« 
cie in B*% hands at the time of his 
bankruptcy* and J?.'s affignees having 
afterwards received the value of them* 
A. may recover the amcant from 

them 
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Ihea M isoney bad adcI received to hif 
nfe. Parte ▼. ERa/on^ Trin^ ^ i Geo. 3. 
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SILLS OP EXCHANGE AND FRO- 
MISSORY NOTES. 

Sii Pahtnirs, No. 2. 
I. A promiflbry ndte written upon a 
flamp of greater valoe than tbe pro- ! 

Ser ftaojp required cannot be received 
) evidence* though the ftaoif) were 
applicable to the Umt kind of inArn- 
inent. Farr v. Trict, Mich. 41 Geo, 3. 

t. A bill of exchange payable to A or 
<}rder, vbich was legal in its incep- 
|ioD> was by him indor/ed to S* for 
fiti ofurious confideratioa^ who pafled 
It 10 a third perfon for a v^uaUe coo* 
fideradon* without notice of the afnry, 
by *whoiD it was paid to ^.'s affignees, 
after bos bankruptcy^ in fatufadon of 
oip a debt owing to the bankrupt's 
cftace : held that the indorfeioent of ^. 
to ^- on an ofurioas account did not 
av4ud the bill in the hands of an inno- 
ci^nt hdder^ by virtue of the ftatute of 
ofury ; and that j?*'s affignees* being 
clothed with the rights of fuch innOi> 
cent indorCee, were entitled to hold 
the bill againft J. though as between 
jf. and jS. the (ecuiitv was void. Parr 
V. Elia/on^ Mich, 41 Gio* g. 92 

^. i^n agreement on difcountingt bill* 
4hBt the party fhould take in part pay* 
jnent another bill which had time to 
ran as cm&k, aUhough the full difcount 
«vaa 4akeD| bBjuiuriousJ ib» 

.0. A mene :promiie by a debtor to his 
creditor, that if he would draw a bill 
sipoo hifii at a cestain date ior tbe a-^ 
.mount of bis demand » he flioald then 
have the money and would pay iti 
41ms -isot apMKint in law to an accept- 
«oce>of the bill when drawn ; and an 
inclorfeC'for a valuable confideratiooj 
'between whom and the drawee 00 
consoHinication pafled -at the tine of 
<his taking the biU* can neither reoover 
-Upon the count as for -an -acceptance^ 
nor on the general counts u for money 
had and received»^. John/Qn ▼• 
C§lUms^ Midfi 4 1 Gto. 3. 98 

,4. Bat wiien plaintiff had lent money to 
tbe defendant* ibr which he took a 
promiiTory note on u wrong flamp* 
beld^ he might give parol evidence of 



the confideration to enable him to ft^ 
cover on the money counts. . 7y/r n 
Jime$,fittingi m IV^minfier^ f788> rsr. 
Lord ienjatt, 5S 

5. 'Though a note w^re given to a mar- 
ried woman^ knowing her to be focbs* 
with intent that ibe ftU)uld iDdorfe it 

' to the plaintiff in payment of a debt 
which (be owed bJm (in the conrfe 
of carrying on a trade in her own 
name by the content of her hufband)* 
yet the property in the note vetted 
in the hufband by the delivery to the 
wife, and no intereft paffed by her in- 
dorfement to tbe plaintiff; neither can 
tbe plaintiff recover upon the money 
counts under fuch circom dances. Bar^ 
low v. Bijbiff Scft. 41 G€d, 3. 43 a 

(. A draft 00 a banker/poft- dated, and 
delivered before the day of the date» 
though pot intenided to be ufed tfU that 

^ day, requires to be Hamped, by tbe 
flat. 31 Ge$. %tCiZ^. AUiu v. Karoeit 
£aft^ 41 Gf. 3* 43$ 

BOND. 

I0 an adion on a judgment recovered 
en a bond, intereff ttiay be recovered 
10 damages beyond the penalty of 
the bond. M'Clmi v. Dankin, Maft. 
41 Gio. 3. 439 

SRtBERT. 
&i IsDicTjcaNT, No. 3« 

BROKER. 

Where an EngUJh fubjeQ in toe ^ fWi 
irfio had received orders to elTeft aa 
iDfurance fot a neutral fit^eigoer, 
opened the polity with Ua efual bro- 
ker in his own name^ but ioforusing 
him at the fame time that the pro* 
perty was neutral; this is a fuQ^nt 
indication to the broker that the party 
adtcd as n^ftfsf, and not Qn his own ac- 
jcoBht; and therefore the broker has 
nO lien on die poUcjr fo eiisQedior his 
eeaeral balance agatnft fuch atgent, as 
between fuch iMoker and tbe prin- 
cipal. Uiums T. HmdirJ&a^UiUrj^ 
i^\Gn.i. 33 J 



CARRISR. 

The defendant^ a comm^ earner to and 
from £• through IVi to R. employs 

diffina 
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diftinft botts to carry to and from B» 
Co R. and to and from B* to fF. whkh 
pafs on diiFcrcnt days. The plaintiff 
knowing thi«> and having com at IF. 
which is threatened to be feized by a 
mob, writes lo the defendant at B. to 
fend a private boat quickly, on ac- 
count of the ftate of the country, to 
take the corn to B. to which the de- 
fendant not returning any anfwer, and 
plaintiff fearing to wait till the day de- 
fendant's boat would; in the ufual 
courfe of employment, go from W, to 
B. (lops the boat pafling by from R. 
to B, and without difclofing the cir- 
cumftances to the boatman, prevails 
on him to take the corn on board, and 
then difpatches him forward in the 
night, having privately fent orders to 
open the lock at any time" when he 
ihould pafs. After a verdid for the 
defendant, negativing that the corn 
was delivered in the ufual courfe of 
dealing as a common carrier; held 
that the verdid might be fuftained, 
either on the general ground of fraud 
in the plaintiff, or on the circum- 
ftanccs of the cafe, furnifhing alto- 
gether evidence of a tacit flipulation 
on the part of defendant to do the 
bed he could, but not to be anfwer- 
able as a common carrier for the vio- 
lence of the mob ; or becaufe it did 
not appear that the boatman, whofe 
ordinary employment was between R. , 
and B, had authority from the de- 
fendant to accept the goods at IV, for 
B, much lefs to accept them in that 
manner. Edwards and Others v. Sber- 
rati, Tritt, 41 Geo. 3. 604 
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2. A certiorari to remove an !ndld« 
ment froni^ the feffions may be fued 
out by the profccutor, without giving 
the £\x days previous 'notice required 
by the ftatote 13 Geo. 2. c- 18. /. 5. 
in the cafe of removing «« convi6lfons» 
judgments, order*, and other (fum- 
mary) proceedings." The effcft of 
fuch writ is to remove all proceedinga 
of the nature defcribed therein which 
have taken place between the tefte 
and return, although the proceedings 
originated after the tefie. The ma- 
giftrates below vc bound to obey the 
writ after produftion of it, and notice 
to them in faft of fuch produdion, 
when fitting in their judicial capacity ; 
and after that all further proceedinga 
before them on the matter arc erro- 
neous. R. V. Battamsf Hil. 41 Geo. 3. 



COMMITMENT. 
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CASES DOUBTED oa DENIED. 
fVeU V. Hamtey^ (2 Tertn Rep, 757.) 88 

CERTIORARI. 

I. The Court. refufed a criminal infor. 
niation againft a magiflrate for re- 
turning to a writ of certiorari a con- 
vidion of a party, in another and more 
formal (hape than that in which it was 
firfl drawn upy and of which a copy 

, had been delivered to the party con- 
vided by the magiftrate's derk, the 
convidion returned being warranted 
by tire fads, R. ?. Barker^ Hilary ^ 
41 Geo, J. rt6 

Vol. f. 



A defendant, being brought op for 
judgment after convidion, ftands com- 
mitted, pending the confideration of 
the judgment, nnlefs the Profccutor 
confent to his Handing out -on bail. 
R. V. Waddington^ Hil 41 Geo. 3. 

CONDITION PRECEDENT. 

&* ACREBMBNT, No. 2. COVENANT, 

No. 3. 
CONSIGNOR AMD CONSIGNEE. 

^/f S TOP p 1 N G in tranfitu. 

CONTINUANCE DAY. 

See PaACTiCB, No. 10. 

« 

CONVICTION. 

I. The Court rcfofed a criminal infor- 
mation againd a magidrate for re- 
turning to a writ of certiorari, a con- 
vidion of a party in another and more 
formal fliape than that in which it waa 
firft drawn up, and of which a copf 
had been delivered to the pany con- 
vided by the magiftraie's clerk, the 
convidion returned being warranted 
by the fads. R. vr Barker, HiUry. 
4' <?^<». 3* 186 

.2. Where an ad gives power to a ma- 
giftrate on a fummary convidion to 
award the reafonabk charges of taking 
a diHrefs, he mud afcertain the amount 



Tt 
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in the conTiQion ; and an adjodication 

that the defendant (hall pay the na- 

fomahlt charges of the levy u bad. R. 

V. Sfmmuii, HiL 41 Geo, 3. 189 

3« A coDvidion on the flat. 5 Geo. 3. 
€• 14. for fiihing without ccnlent of 
the owner, ** in part of a certain 
<* ftream which runneth between B. 
*' in the pariQi of A- in the coanty 
** of ^^. and C, in the fame parifli and 
*' connty/' qoalhed, becaafe it did 
not appear that the intermediate 
coarfe oC the dream between the two 
termini in which the offence was al- 
leged to he committed was in the 
county of W. and within the juriftiic- 
tion of the convidHng magillrace. R, 
V. Edwards, HiL 4s Geo. 3. 278 

4* If a conviAion before a juftice of 
peace on the game laws date that the 
defendant was prefent at the time 
when the information was read and 
the witnefles examined, and that when 
called 00 for his defence* he produced 
no evidence, and did not reqaire any 
farther time ; that is fuffictent, with- 
out dating that he was prerioofly fim^ 
momd H amPwer^ &c. Rex v* Stone^ 
Trim, 41 G#». 3. 639 

5* ^. Whether it be neceflary for the 
profecator to negative by evidence, 
as we!l as in the information, the qua- 
lifications of the defendant to kill 
game ?— and ^. Whether the nega. 
tive of fach qualifications mud be re« 
peated in the adjudicaiory part of the 
convidion, or whether it be not fuf- 
ficient CO convid the defendant of the 
offence s^te/aidt referring to the pre- 
vious part of the convidion, which 
fets forth the information in which 
fuch qualifications were fpecificaily 
negatived? Rise v. Stone, Trim, 41C7.3. 
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6. A conviAion wherein the information 
does tt'it negative the defendant's 
qualifications fee forth in the datute 
22 Car. 2. r. 23. is bad. Rex v. 
Jarvist HiL 30 Geo. 2. cited. 643 

7. Whether the convidion ftionld not 
date expreftly that the evidence was 
given in the defendant's prefiroce. 
Dub* per Lord Ken^ in R. t. St$M^ 
Trim. 41 Geo. 3* 648 

COPPYHOLD. 

A covenant to fnrrendcr a copyhold to 
a pyrchafcr, and to makt and do aU 



ads, deeds, &c. for the perfiid <or- 
rendering and afluriag the preanies 
at the cods and charges of the tidier, 
is not broken by non- payment of the 
fine to the lord on (he admiffioa of the 
porchafer; for the title is perieded 
by the admittance of the tcaaat, 
and the fine is not doe till after the 
admittance. Graketm v. Siimt^ Tom. 
41 Geo. 3. 63] 

COPYRIGHT. 

1. An adion lies to recover daongrs 
** for pirating the new corredions aed 
aHditiorsto an old work.'* Cartyf. 
Longmase amd Reeif Eaftm 41 Geo. 5. 

2. No fuch aAiott-lies for poblifliing (ea 
charts on an improved and more ok* 
ful principle, with material corredioos 
though many of the lines were copied 
from old charts. Sayor v. Moore, fa* 
tings afier HiL ag Geo. 3. a. 361 

3. But the aftion lies for a fervile iai- 
tation oi parts of a book of chroao- 
logy, though other par-s of the boo^ 
were diflferent. Dr. TrmJUr v. Afr- 
rajt fittings after Mtcb. 30 Geo. \. 

CORPORATIOK, 

C. If it appear with fufficient certaiacj 
to the Court, that a perfon has ben 
eleded mayor of a boroogh oo tke 
day appointed by the ulage, wbo is 
not qualified to accept the ofice, by 
reafon of his not having previoafij 
taken the facranient within die dse 
limited by law, they will grant a sa>> 
damns to the electors to proceed 10 a 
new eledion under the ftat. 1 1 Geo, 1. 
r. 4. S >• >s i^ DO eledion had in ftd I 
been made Rex. v. Corforatieo^ 
Beo/ordt Mieb. 41 G/a. 3. 79 

2. An adion does not lie agaiai indi- 
viduals for ads errooeoofly done (7 
them in a corporate capacity, fioa 
which detriment happens to the pla»- 
tiflF, at lead not without proof of aM* 
lice. Harwum v. TafftsdtOf Trio, 
41 Civ. J. 555 

COSTS. 

I. After a im^ de novo awarded opoi 
an inperfedfpecial verdiAyaadaaev 
trial iraatcd alter a verdia lor tte 
ptaintif: 00 the iecond trial, and tk 
jury find agua for the phiaiiff at ^ 
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ih\ri triaU be Is only entitled to the 
cofts of the laft trial, unlefs it be other- 
wife exprefled in the rale granting the 
new trial. Bird r. AffUtn^ Mich. 
41 Gf, 3. 1,1 

». Where in trefpafs qoarecK fr. the 
defendant pleads not gailty> and a 
jnftification of a right of way, and the 
plaintiff traverfes the right of way, 
and new affigns extra viam ; and there 
is a verdia for the plaintiff with 1/. 
daihagei on the new aflignment, and 
for the defendant on the jullification ; 
the plaintiff is entitled to fall coAs, 
ideduding the defendant's cofts on the 
iffuc fbond for him. Martin v. fW- 
lance^ Eaft, 41 Geo. 3. 350 

5. To a plea of fet-off of a fum due un- 
der a recognixance, and alfo of ano- 
ther fum upon a (impie contrad, it 
feems that a replication, protefttng 
that the plaintiff did not acknowledge, 
&c., and then pleading that he was not 
indebted in manner and form as the 
defendant had in pleading alleged, and 
concluding to the country, is bad ; 
inaftnnch as it refers matter of record 
to the cognisance of a jury. But as 
it was a /ham plea, the plaintiff had. 
leave to amend without payment of 
cofts. SoUmohs v. LyoH^ Eaft, 41 G. 3. 

569 
4* ffoneof theplaintiffi refide within 
reach of the procefs of the Court, fe- 
cority will not be required for the 
cofls. though the other plaintiff be a 
foreigner reading abroad, and though 
the firft mentioned plaintiff be a bank- 
rupt 10 execution fdr bebt. M'Conttil 
r. Farktt ^ ai. Eaft. 41 Geo. 3^. 43 1 

5. An attorney has a fien upon a fum 
awarded in favoar of his client, as 
well as if recovered by judgment : and 
if after notice to the defendant the 
latter pay it over to the plaintiff; the 
plaintiff's attorney may compel a re- 
payment of it to himfelf ; and he (hall 
not be prejudiced by a collniive re- 
leafe from the plaintiff to the defend- 
ant. Oraurody. Tate, Eaft. 41 Geo. 3. 

464 

6. Where an infafiident anfwer is given 
to a rule nifi for a mandamus to a 
corporatiop to reftore a freeman im- 
properly disft'aDchifed,in confequence 
of wUch a peremptory mandamus if., 
fnes to ceftore him, no cofts art reco. 
Yerable by ftai. 9 Amt. c. 20» Bar^ 



man v. Tappenden^ Trsiu 41 Geo. $. 

SS9 
COURTS martial; 

Courts martial are bound by the fama 
rules of evidence as the courts of com* 
mon law ; and their general proceed- 
ings, where not otherwifereffolated by 
ad of parliament, muft follow tha 
fame conrfe. The cafe of the muti- 
neers of the Bounty, (hip of his Ma« 
jcfty (cited). 31* 

Mr. Strat/ordh cafe. ik. 

COVENANT. 

1. A covenant to and with ^., his ex« 
ecutors, adminiftrators, and afligns^ 
and to and with B. and his aftigns, to 
pay an annuity to J., his executors, 
&c. during B^s life, is a joint cove* 
nant to ^. and B., in which they have 
a joint legal intereft, although the 
benefit be for jI% only; and therefore 
on the death of A. the right of adion 
furvives to B., and ^.'suidminift rater 
cannot fue on the covenant. Audef^ 

/on V. Martindal$9 Trin, 41 Goo. 3, 

497 

2. A grant by leffees for lives of all 

their ejlate, rights title, intereft, &c. 
in the premifes to one and his execum 
tarsy habendum to him and his exm 
ecutors for ggyeare, if the lives (hobld 
fo long exilt, in as forge, ample, and 
beneficial *way, i^c. as the grantors^ 
their heirs, G/c. held, is no affignment 
of the freehold, and confequently not 
of the iici^v/r intereft of the grantorg 
in their leafe; and therefore the re. 
verfioners (the Kves being expired 
within the term) cannot maintain co- 
venant^ againft the onder-leffre for 
not delivering up the premifes in good 
repair. Earl 0/ Derby v. Tajflor, Trin. 
41 Geo. 3. 50a 

3. A. covenants that he will Mr «r befon 
M certain dcy convey to B, 9 bf fach 
conveyance as B.*s conn/el JbonU advtfcp 
all the ground before conveyed to him 
^by C. ; m confideration of which B. co- 
venanu to pay a certain fum, and re« 
ferve certab rents, f^r. to A,, and to 
lay out a certain fum on the premifes: 
held, that A. cannot maintain covenilR 
againft B. without averring fuch a con- 
veyance, ora readinefs to convey to B. 
on or before the day all the land, but 
kat B. prevented him by fome aa or 

T t a negled 
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aegteftofUt. And it it sot faCdent 
to maintain nvemmH to (bew that af- 
ter the 6vf B. accq>ted a conveyance 
of ground rents in Ueu of part of the 
land» and accepted that and the con* 
▼eyance of the other part in lieu of 

' the conveyance covenanted to be nude 
by J. ; for this is a fubftitution of a 
different agreement by pafx>l» to which 
the covenant does not apply. Hurd 
V. Waits, Trin. £\ Geo. 3. 619 

4. A covenant to iurrendcr a copyhold 
to a purchafer» and to make and dp 
all aas, deeds, He. for the perfca 
fnnendering and afluring the premifes 
at the cofts and charges of the feller, 
is not broken by non-payment of the 
fine to the lord on t^p adroiffion of 
the purchafer ; for the dtle is per- 
leded by the admittance of the tenant, 
and the fine is not due till after the 
admittance. Graham r. Simef Trim. 
41 Ge$. 3* 63a 

CROSS REMAINDERS. 

See Devise, No. 3. 

Crofs remainders cannot be implied 
in a deed $ and can only be raifed by 
proper words of limitation ; however 
plainly exprefled the intention of the 
parties may be* Under a liihitation 
in a marnige fettlement, to the ufe of 
all and every the daughter and dangh* 
ters of, tie. to be begotten (hare and 
ihare alike, equally to be divided be- 
tween them, and of the heirs of the 
body and bodies of all and every foch 
daughter and daughters ; and for de- 
fiiult of fuch iflue, to the right heirs, 
i^c. held Uiat there were no crofs re- 
mmnders between the daughters or 
their iffue. Dee ▼. Wprfiej^ Eafi^ 
41 Qee. J. 4»6 

D 
DEED. 

f/yCaOSsREMAIKDBRS, No. I. 

DELIVERY OP GOODS. 
Zu EviDiMCE, N0.3. Stofpiko in 
iramfuu. 

DEPOSIT. 

Jl. defires leave to place certain long 

' bills in B.*s hands, and to be allowed 

permiffion to draw, without renewals. 



1^ of fliorter dates, aad dtfiitsB. 
to calculate the fom to be drawn ior, 
allowing commiffioa; and the loat 
bins indorfed by A. are indofed to^. 
in the fame letter. B. anfwers that 
agreeable to A.*% wiihes, be had ^ 
counted the bills, and then fpedfies the 
amount to be drawn for. This txuf- 
«aion is not an exchange or iak of 
bills upon diicoont, but a depofit 
of the long bills, on condition of be- 
ing allowed to draw Ihorter bills; aad 
B. having accepted A*% bills, and 
fuch accf punces being difhoooured ia 
confeqoence of^B.'s bankruptcy, aid 
the long biUs having remained in fpe- 
de in S.'s hands at the time of kii 
bankruptcy, and B.'s aflEigoees haviag 
afterwards received thevaloe of diea, 
A. may recover the aoioont fima 
them as money had and rccdved to Ui 
ufe. Parker. EIta/emamdOtb€ts,Tm. 

AiGe9.i. S44 

DEVISE. 

^«# Limitation. 

I. £. C. by his will, after nakiag fe. 
veral pecuniary bcquells, devifed to 
A. W. the income of a c^rtun cottage 
and her living in it if (be thougk 
proper ; and to £. JF. the half of a 
certain eftate ; and all the reft and re- 
fidue of his goods, (^. and aUp his 
lands, faTc. he gave to his wife for 
life, with power •« to give what flie 
♦* diought proper of »ar JmdegkS/* 
to her fitters the faid A. and £. ff^ for 
their lives : and after the death of hii 
wife and her two fitters he gave afl hii 
lands, l:Sc. to his heir at law. Hdd 
that the widow had power to dcvife 
to her fitters the real as well as per- 
fonal eftate before beaoea^ed tojier 
by her hnfl>and ; and A. W^ having 
died before the widow, that the Utter 
might among the reft bequeath tk 
cotuge, in which A* W. bad a fife 
intereft, to her other fitter E.W. Det 
d. Cbiictt T. WbiU» Mich. 41 Gee. 5. 

13 

a. A. devifed a reverfionary eftate to 4. 
T. and A. L. as tenanu in oommoaii 
ftti and in cafe both or either of thca 
Ihoold happen to die b dtefiferacof 
r. H. (who had an eftate for life ia 
the premifes), then the fiiare or flares 
of her or ^m fb dying to go «• aaio 
** all ard every foch child aad chiU 
J w dxea, 
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*' drcB, grindchifd and grandchildren, 
•• of the iaid S. T. and A. I. rcfpca. 
•• iycly, as -fhould be living at the 
*« time of her or their dcccaS, and to 
•• the ifloe of foch of them as (hould 
•• be then dead, and have left iffue, 
«« and to his, her, and their rcfpcdive 
*' heirs, as tenants in common : yet, 
•' neverthelcfs, fo as all th6 dcfcend- 
«• ants of the faid S. T. (hoold toge- 
*♦ ther be entitled only to one moiety 
•« of the faid premifes, and all the dc- 
«• fcendants of the faid jt. L, (hould 
•' together be entitled to no more 
•• than the other moiety thereof; and 
«• that none of fuch defcendants, ei* 
«« ther of S. T. or J. L. (hould be en- 
•• titled to any greater or other (hare 
«• of tht faid refpedlive moieties of the 
•• (aid refpedive premifcs, than his, 
*• her, or their father or mother would 
•• have been entitled to, if living;" 
under this devife the grandchildren of 
S. 7". and J. L., though im ejfi at the 
date of the will, can only take ptrftir- 
pit, and not per capita, in fnbllitution 
of fuch of their parents refpedively as 
happened to be dead at the deterroi. 
nation of T. H. 's life eftate. Ugard 
▼. Hawortb, Mich. 41 Geo, %. 120 

3. A devife of a melTaage and land to 
R. C, for the term only of his natural 
life, and after his deceafe to the ilTue 
of the faid ^. C. as tenants in com. 
njon ; but in cafcihe faid R. C. (hall 
die without leaving ifTue, then a de- 
vife of the fame to^. H. in fee; gives 
to R. C. an eftate tail in order tn cf- 
fedaate the general intent. And 
Cfofs remainders cannot be implied 
between the ilTue of R, C. Doe A. 
Cock V. Cooper, Nil. 41 Geo. 3. 229 

. 4. Under a devife to A. of all the tcfta. 
tor's whole eflate and efFcas, real and 
perfonal, &c. «« who (hall hold and 
•• enjoy the fame as a place of inheri- 
•' Uncc to her and her children, or her 
«• i(roe for ever. And if it (hould 
«« happen that J. (hoald die, leaving 
•« no child or children, or J.'a chil- 
•• dren (hoald die without i(rue," then 
over J held, that J. took an eftate 
taU. JTooJ is MM. V. Baron, HiL 
41 Geo. 3. 25P 

5. Under a devife to J. for her natural 
life, without impeachment of wafte, 
remainder to truftees to preferve con- 
liogent jrcmaindcni remainder to the 



heirs male of the Mj a/ A* to be be- 
gotten, feverally, fucceffively, and in 
remainder one after another, accord- 
ing to feniority, &c. the elder of fuch' 
fens and the heirs male of his body 
being always preferred before the 
younger oi fuch fin and fine 9 tnd the 
heirs male of their bodies ; and in de- 
fault of foeh iflue, to the daughter and 
daughters of the body of A. as tenants 
in common in tail, remainder over; 
held A. only took an eftate for life^ 
and that the words heirs male of her 
body were explained by the fnbfequent 
words to mean firft and other fons* 
Doe d. ^nieut v. Herring, HiL 4I G x. 

2<>4 

6. The words heirs nude of the body may 
be conftrued to be words of purchafe* 
if they are elearly fo intended to be, 

ih. 

7. Under a devife of '* a mefloage or 
*' tenement, buildings, lands, or pre* 
'* mifes, novi in my own pojfeffion ; and 
<* all other my reed eftate whatfoever^ 
** in M, or in any other place/' &c. 
to A, for lifr ; and after her deceafe 
a devife of *' the /aid meilijage or te. 
'^ nement, buildings, lands, and pre» 
** mifis," to B. in fee ; held, that the 
word premifisp ufed in the devife to^.^ 
carried all that was before given to A.p 
and was not confined to the premifea 
in the relUtor's own po(reffion ; and 
confequentlf that a reverfion in fee of 
another meftiiage, to which the te(bu 
tor was entitled aUer the determina* 
tion of a life in being, in whofe pof« 
feflion it was ouiftandine during his 
lifetime, pa(red to the devifee in re* 
mainder« Doe v. Meakin, Eaft. 41 
Geo. 3. 456 

DISTRESS. 

Trefpafs lies againft a landlord, who 
on making a diftrefs for rent tanked 
the plaintiff's family out of poflfeffion, 
and kept the premtfes on which he had 
impounded the diftrefs. Ethertom v. 
Popplewell, HiL 41 Geo. 3. 1)9 



EJECTMENT. 

Ejedment will not lie for a neSbage 
emd temmetO. Dm Y« flmnmam, E^. 
41 6#». 3, 44r 



Ttj 
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ELECTION. 

SU Co%fOKATlOft, No. !• 

ELY, IJk of, JuHfitaioM. 
Sm JuRiiDicTioN, Nq. a. . 

ENGROSSING. 

Sti FO&BSTALLIMO. 

ERROR, WRIT OF. 
5!iirPKACTici, No. i8. 

ESCAPE. 
Sm Shs&if», No. t. 

EVIDENCE. 

SaWhr^ No. i,2. 

I. The extmination of t foldkr tooch- 
iDg hit fettlemeott which it made 
evidence hj the mutiny ad, muft be 
mBtheoticated before it can be received 
in evidence, and does not prove itfelf 
prima facie, though the paper appear 
to be in the ibrm prefcribed by the 
ftatute. Rex v. InbuhiNmis •fBihm 
^»itb Hmrrvwgatit Mich. 41 Gi9 3* 13 

3. Seroble the handwriting of the ma- 
giftrates figning the Examination 
oaght at leaft to oe proved. H. 

3* Where goods are ponderous and in- 
capable of being handed over by ac- 
tual delivery, it may be done by chat 
which u tantamount, as by delivering 
the key of a warehoofe in which they 
mre. Therefore, after a bargain and 
fale of a ftack of hay between the 
parties on the fpot, evidence that the 
▼endee aAually fold part of it to ano- 
ther perfoo, by whom, though again ft 
the vendee's approbation, it was taken 
away, is fofficient to warrant the jury 
in finding a delivery to and acceptance 
by the vendee; thereby taking the 
cafe out of the ftat. of frauds. Chap- 
Um V. RpgerM^ HiL 41 Ge§. 3* 192 

4* Where a public ftatnte for erefting a 
court of inferior jurifdi^ion, enadls 
that <* no adfon for any debt not 
** amounting to 40/* and recoverable 
** by that aS (hall be brought againfl 
** any perfon refiding within the jurif* 
*< didion,'* Vc. fuch ftatete is a de- 
fence upon the general iflhe to a parry 
bringing himfelf within it, who is fqed 
In the fuperior courts. Pgrker v. 



J. A verdid againft one defimdaat m 
trefpals upon an iffbe of a jultificadoa 
of a fuSlic right of way, negaovittg 
fach right, is evidence in trefpafs for 
breaking and entering the fame dole 
againft another defendant^ who jofti- 
fied under the fame right. And the 
latter cannot ihew that fuch verdift 
was entered upon that particular plea 
by miftake of the officer, there haviag 
been no evidence given oa either ide 
in refped of that iflbe on the fbrmer 
trial ; the record being condofive as 
to the fad of fuch a finding, though ' 
not as to the troth of it between otto' 

parties. R4id9*j0c^/imt Eafi. 41 G. 3. 

4 f f 

6. Reputation would be evidence as 10 
the right of way in fuch cafe. ik. 

7. An ex parte examinatkm ia wriring 
of a pauper, taken on oath before two 
magiftrates» for the purpofe of remov- 
ing him to the place of his fettlencat, 
is not admiflible in evidence upon aa 
appeal againft an order of removal^ oa 
the ground of the pauper's having 
abfconded between the notice of ap« 
peal and the uial of it before the 
quarter feffions ; although the refpon^ 
dents had ofed due diligence, but 
without eflfed, to procure the attend* 
ance of the pauper as a wituefs i he 
not having bern heard of frcxD the 
time of his abfconding. Rtx v. 
Numtkam C^urhuyt £«/. 4I G. 3. 373 

8. Where the plaintiff entered as ac* 
count in writing of goods and caA 
furniihed to the defendant from time 
to time, each page of which was ao* 
thenticated by the defendant's ac- 
knowledgment in writing of tbe re- 
ceipt of the content); though fech 
an acknowledgment in writing cannot 
be given in evidence per fe^ in refped 
to the cafti items, amouniittg to above 
40i. in each page, for want of a r<« 
ceipt ftamp» yet it is competent to the 
plaintiff to prove that upon calling 
over each article to the defendant, he 
admitted that he had received the 
fame; and the witnefs may refrefli 
his memory by referring to the ac- 
counts. Jq^ v. Imffi^ M^* 
4,1 Gio. 3. 460 

EXAMINATION, 
^riSviQiiiCBjNo.j, 

EX£* 



INDEX OF THE PRINCIPAL MATTERS. 



703 



EXECUTION, 

Proce(ff foed out by the crown again ft 
a defendant to recov^ penalties, upon 
which judgment for the cro^vn i» af- 
terwards obtained, entitles the king's 
execution to have priority within the 
flat. 33 Hem. 8. c xg. /. 74. before 
the execution of a fuojeft, whofe exe- 
cution bad iflued and been commenced 
on a judgment recovered againft the 
fame defendant prior to the king's 
judgment* but fubfequent to the com- 
mencement of the king's procefs : 
the king's writ of execution having 
been delivered to the fheriflF before 
the adual fate or the defendant's goads 
under the plaintiff's execution. But- 
ler V. ButUr^ HiL 41 Geo. 3. 338 
jfltcruijhGiturmi v. AUUrfiy^ Mich. 
1786, S. P. »*. 



FALSE REPRESENTATION, 
S$i Action on thb Casb, No. i. 

FEME COVERT. 

1. The court will difcharge a feme co- 
vert on common bail, though at the 
time of the credit given to her by the 
plaintiff, fl^e millakenly informed him 
that her hulband wa^ dead ; there be- 
ing no fraud intended. Pin v. Tbomp- 
Jon^ Micb. 41 Gn, 3. . 16 

9. So where the plaintiff at the time oi 

' the credit given to the defendant knew 

chat (he had a hufliand living abroad, 

though feparated from bim by confent. 

March ¥. CafeUi^ Hil 39 G^. 3. «. 17 

3. Though a note were given to a mar- 
ried woman> knowing her to be fuch^ 
with intent (hat ibe (bould iodorfe it 
to the plaintiff in payment of a debt 
which (he owed him (in the courfe 
of carrying OO' a trade in her own 
name by the confent of her hufband)» 
yet the property in the nt»tc vefted 
in the bofband by the delivery to the 
wife* and no intereft paffed by her ih- 
dorfement to the plaintiff; neither can 
ihe plaintiff recover upon the money 
counts under fuch circumftances. Bar^ 
low V. Bijbop, Baft. 41 C##. 3. 43a 

FINE. 

|. One tenant in common levying a 
fine of the wholes ^ukI taking the 



rents and profits afterwards withoat 
account for nearly five years is no 
evidence from whence the jury (hould 
be direfted (againft the joftice of the 
cafe) to find an oufter of his compa- 
panion at the time of the fine levied ; 
and confequently the latter may main- 
tain ejectment without making an ac* 
tual entry. Peaceable d. H$rtihl9Wir 
v. R fad and Ami bit f Trin. 41 Geo* t% 

568 

FISHERY. 
Sii Conviction, No. 5. 

FOREIGN LAWS. 
Sii Bankrupt, No. i. 

FORESTALLING, ENGROSS- 
liNG, Uq. 

The following were declared to be of- 
fences at common law, and not done 
away by the repeal of the ftat. 5 £^ 6 
Ed, 6. r. 14. 

1. Spreading rumours with intent to en« 
hance the price of hops, in the hear- 
ing of hop- planters* dealers, and 
others, that the dock of hops was 
nearly exhaufted, and that there would 
be a (carcity of bops, ^c. with intent 
to induce them not to bring their hops 
to market for fale for a lung time, and 
thereby greatly to enhance the price. 
R. V. i^addsn^tifi, HiL 41 Geo. 3. 145 

2. Spreadir»g luch rumours generally^ 
with intent to enhance the price of 
hups. ik» 

3* Endeavooring to enhance the price 
by perfuading divers dealers, &c. not 
to take their bopb to market, and to 
abftain from felling for a long time, ib* 

M4 
4. Engroftiog large quantities of hops, 

by buying from many particular per* 
(bns by name, certain quantities, with 
intent to re- fell the fame for an un- 
reafenable profit, and thereby to en- 
hance the price. ibm 

J. Ad idem, ftating the particular con- 
tradts. ib. 

6. Getting into h*s hands large quan- 
tities, by contrading with various per* 
fons for the pure hale, with intent to 
prevent the fame being brought to 
market, and te re -fell at an onrca- 
fonable profit, and thereby jgreatiy to 
enhance the price. ib. 

T 1 4 7. Buying 
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7. Bayioff large qoantides with like in* 
tent. iJ. 14 J 

t» Buying Iii^e quantities with intent 
to re-fell at exorbitant pro6t» &c. U. 

9* Unlawfully engroffina^ by buying 
large quantities with like intent. R, 
T. Waddington^ Hit, 41 Gto. 3. ih, 

10. EngroiEng hops of divers perfons 
by name, with intent to re-fel! at an 
unreafonable profit, and thereby en- 
hance the price. R* ▼• W^addingtou, 
nil, 41 Gto. 3. 167 

1 1 • Engrofling; hops then growing, by 
forehand bargains^ with like intent, it. 

12* Buying large quantities of hops of 
.divers- perfons mentioned ; with in- 
tent to prevent their being brought to 
market, and to re. fell them at an un- 
reafonable profit, and thereby en? 
hance the pnce. i^. 168 

15. Buying all the growth of hops in 
feveral pariQies by forehand bargains 
with the like intent* 1^. 

14. Buying hops of divers perfons with 

^ intent to re- fell at an unreafonable 
profit, and thereby enhance the price, 
ii. J 68 

15* Buying all the growth of hops on 

certain lands in certain pariihes, by 

forehand bargains, with intent to fell 

at an unreafonable price, and to en* 

'hance the price. i^. 

z6. Endeavouring to enhance the price 

- of hops, by perfuading hop owners 

sot to fell, &c. 169 

27. Engrofling, by buying large qoan- 
titles of perfons unknown, with interir 
to re-fell at an exorbitant profit. Sec, 

1 8. Buying large quantities with like in- 
tent, f^. 

19* Buying hops then growing, withio- 

, tent to rcofeli at an exorbitant price 
and lucre. Rex v. Waddington, hil. 
41 Gep, 3. sL 

do. To foreftall any commodity which 
is become a common viflual and ne- 
ceflary of life, or ufed as an ingre- 
dient in the making or prefervation 
of any vidua], though not formerly 
nfed or confidered as fuch^ is an of- 
fence at common law. /^. 

21. Indidment for engrofling a gnat 
quantity o/fi/bf gafit and duch^ held 
bad, without fpecifying the quantity 
of each. JR. y. Gilttrt, Trin. 41 ^. 3. 
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I FORGERY. 

1 1. The Seffions have no jarifdiftioa 
over the ofiFenct of forgery at common 
law, nor can they take cognizance of 
it as a cheat. R. v. Micab GMs^ HiL 
41 Geo. 3. 17s 

2. Therefore they cannot hold cogni- 
zance of an indidment charging that 
the defendant being a perfon aflefled 
to certain duties granted upon in* 
come, by certain Commiflioners, and 
under pretence of being aggriered, 
having appealed to certain other Com- 
roiflionersy and contriving and intend, 
ing to deceive the faid Commiffioners, 
and to induce them to believe that the. 
particulars of his income delivered in, 
and the dedu6lioiis claimed by him to 
be allowed, had been inquired into, 
examined^ and approved by one Rich- 

. ard Elfe, then being clerk to the firft 
mentioned CommiiConers, and with a 
fraudulent intent to give efFed to his 
appeal, and to evade the duty, at the 
bottom of a paper purporting to be a 
fchedule of the defendant^ income, 
did forge, &c. the letters R. E. par. 
porting to be the initials of the (aid 
clerk, and did exhibit to the Commif- 
fioners of Appeal the.faid paper, &c. 
againfi the peace, &c. ih, 

3. Indidment charging that defendant 
having in his poiFcflion a bill of ex- 
change, purporting to be directed to 
one J. kingf by the name and de- 
fcriptiou of J. Ringt forged the ac* 
ceptance of the faid J. King, &c. is 
bad ; becaufe purport means what ap- 

' pears on the face of the inftrument, 
and the bill did not purpoit to be 
drswn on J. King. R* v. Reading, 
O.B 1793. i8o«. 

R y.Gilcbrift,0^'B. \^9^>S, P, ih. 

4. So where the indidment charged that 
the bill purported to be dircded to 
Richard Dtytun^ Henry Thornton, John 
Freer^ and John Cornwall, J un. by the 
name and defcription of MeJJirs, Dnvn, 
Thornton^ tf Co. R. v. E/dall, Smah- 
ampton Sp. AJf. 1798. r^* 

5. An indiament for forgery muft fet 
oat the forged inftrument in words 
and figures. R. v. Mafim^ Nortbnm* 
herlandSum. Aff. 1792. A» 

6. Bat upon aa indidment for pnblifli- 
ing a forged naiptfir moniy, with the 
name Stephea Witheri j &c. for the 

foa 
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fun of i/, 4/. it wai holden fdfficient 
to fet forth only the receipt itfelf as 
follows: " 18th March 1773. Re- 
f * ceived the contents above^ by me, 
«• Stephen Withers;'* without fetliag 
forth the account itfelf to which fuch 
receipt referred* and at the foot of 
which it was fubfcribed ; that account 
being only evidence to make out the 
charge. R. r. Tijiick, Bodmin Sum. 
4^1774./^. 181 

FREIGHT. 
J* and S. merchants abroad, (hip to- 
bacco for Liverf^lt configned to ^. 
bimfelf there, to whofe order the bills 
of lading are made : one of thefe bills 
is fent mdofed in a letter from the 
Ihippers to C at Livirpoolt advifing 
him of fuch confignment to A» and 
that A. intended to proceed to Lwtr- 
fo§i, bnt in cafe he (honld not arrive 
in time de6ring C. to do the beft for 
them. The tobacco having arrived in 
a damaged flate before A., is required 
to be landedf and is depofited in the 
inng's warehoafe purfnaift to the fla- 
tote; and afterwards C ailing as 
agent for J. within the knowledge of 
the captain, make^ an entry of it in 
. his own name in the cuflom honfe to 
avoid feizure: held, that this was not 
fach an accepunce of the cargo by 
C. as would make him liable to the 
captain for the freight. Ward v. 
FtliOMf Trim, 41 Geo. 3. 507 

G 

GAOLER. 
Sti SHsaiFPy No. I. 

GENERAL ISSUE. 

Sii £V1DENCB» No. 4* 

GIBRALTAR. 
X«#MuTiHT Act. 

GRANT. 

A grant by leflees for lives of all their 
tftatif ri^btp titU^ imierift, He. in the 
premifes to one and his ixicmiors, ha- 
bendum to him and his executors for 
Sgjim-Sf if the INes (hould fo long 
ve, in as large, ample, and beneficial 
way» Ue. as die grantors, their Jkiirsp 
tic. held* if no aflignment of the 
freehold, and oonfequently not of the 
wb$li intcreft of tht granton in their 



leafe ; and therefore the rcYerfionera 
(the Hves being expired within the 
term) cannot maintain covenant againft 
the under leiTee for not delivering up 
the premifes in good repair. £. ^ 
Dtrhy v. TajUr, Trim. 41 G*u 3. 50a 

GLEBE. 
One in poiTeflion of glebe land onder a 
leafe void by the ftat. 13 Elix. c. aow 
by reafon of the redor's non-refidence» 
may yet' maintain trefpafs upon hia 
pofleffion againft a wrong doer. Gra^ 
bam V. P$at, Hit. 41 Gio. 3. 244 

H 

HABEAS CORPUS {ritum to). 

1 . By the mutiny ad the King may make 
articles of war» and conftitute Courta 
Marual with power to uy and puniih* 
as well in Great Briiain, C^r. as in 
Gibraltar, ^e. By a fubfequent 
daufe no foldier (hdW, by fuch articles 
of war, be fubjeded to the punishment 
of death or lofs of limb within Gnai 
Britain, iie. (omitting Gibralur)^ for 
any crime not exprefled to be fo pa- 
nifhibie by the ad. Then^ by the 
articles of war, perfons found guilty 
by a Court Martial at Gibraltar, of 
theft, robbery, &c. or of having ufid 
*violemei or committed any offence againft 
the fer/oMi or frofertj of others^ ^' fliall 
** fuffer death, or fuch other punifli* 
" ment, according to the nature anddt* 
** gree of the offence, as by the fentence 
*' of fuch Court Martial (hall be a* 
** warded ;*' held that the Court 
Martial have a difcretionary power by 
fuch words, and are not reilrided to 
pafs fuch fentence on a delinquent as 
would be warranted by the law of 
England* But fuppofing they were, 
yet that a return to a habeas corpus^ 
ftating that upon a certain charge ex* 
hibited againft the defendant before 
fuch a Court, for certain offences 
alleged to have been committed bf 
him at Giiraltarp fuch proceedings 
were had, that the Court Martial, tS^ 
ter hearing the charge and the de« 
fence, found the defendant guilty of 
receiving certain goods nam^, from 
the warehoafe of ^. (at G. ) . knowing 
them to be ftolen, in breadi of the 
articles of war» whereopoo ihty fen* 
tenced him to tranfportatioa for four* 

teea 
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teen yem, is good. For fuch a fea- 
fence would be wirraated here by the 
lUt. ^Gi0. I. r. II. if the prindpil 
were convided of the felony, and the 
Tcceircr were indided as acceflary 
mfter the h£t. R. r. Ssufifis, HiL 
41 Geo. 3. ^ 3c6 

3* It feemt a fufficient return to a ha- 
beas corpus* that the defendant is in 
cuftody under the fentence of a court 
of competent jurifdidion to inquire of 
the o^nce, and to pafs fuch a fen- 
tencct without fetting forth the parti 
cular circumftances neceflary to war- 
irnnl fuch a fentence. ih, 

HUNDRED. 



I. Where a mob attacked a baker's houfe 
and broke the glafs and (butters 0/ the 
windows, and compelled him to fell 
flour at a price named by them fel res 
below the marketable value $ held, this 
was evidence for the jury of a felo- 
nious beginning to demoli(h the honfe, 
ice, within the 4th fedion of the riot 
ad ; and that the plaintiff might re- 
cover for the damage done to the 
boufe, in an adion again ft the hun- 
dred on the 6th fedion, but not for 
the value of the flour fo fold, that not 
being confequential to the a6t of de- 
molition; nor could he recover for the 
value of other flour taken and wafted 
\a amnher warehoufe diftind from his 
dwelling-hoi^fe on the oppofite ftde of 
the ftreet, of which the lock 00 ly was 
burft ; that not being a beginning to 
demoliflit ^c. within the ad, with the 
iriew with which it appeared to be done. 
Bvrrmns v. Wright^ Triu, 41 do. j. 
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f. Where a mob after beginning to de- 
molifh and pull down a houfe, fteal 
flour therein, or force the owner to fell 
it at an under price, the value thereof 
cannot be recovered in an adion a- 
gainft the hundred on the 6th fedion 
of the riot ad, i Geo, |.y?. 2. ^. ;. 
fuch ftealing and robbery bein^ fnb- 
flantive felonies, and not withm the 
offence created by the i|.th fedion of 
the ad. But flour which was fpoiled 
or deftroyed at the time of fuch be* 
ginning to demolifh, &c. may be (b 
recovered. Grtafitj r. Hirg^^tbam, 
fV/ii. ±\ Geo. 3. 036 



HOPS. 

^^FoaESTALLING. 



INDICTMENT. INFORMATION. 

l/f FORESTALMNC, tifr. FORCERT. 

1. Information granted for endeavour- 
ing to p'ocure the appointment of 
certain perfons to be overfeers of the 
poor, with a view to derive a private 
advantage to the partv. R, v. JoHjtt 
Eaft. ^-^Geo, 3. (cited.) 154 

2. The Court refufed a criminal infor- 
mation againft a magiftraie for return- 
ing to a writ of certiorari a convidioa 
of a party in another and more Ibf- 
mal fhape than that in which it was 
firft drawn up, and of which a copy 
had been delivered to the party con- 
vided by the magiftrate's derk, the 
convidion returned being Warranted 
by the fids. R. v, Bmrhr, fML 
41 Geo, 3. 186 

3. Indidment lies againft one who was 
clerk to th^ agent for French prilbiiers 
of war, for taking bribes in order to 
procure the exchange of fome of them 
out of their turn. R. v. BuJe, E^. 
38 G/0. 3. (cited.) 183 

4. Indidment for engrofling 41 /r»ar 
fuamiitj ofjijh^ SHJ*^ Amddmckst held 
bad, without fpedfying the qnanbty 
of each. R. v. Gilbtrt^ Trim, 41 Gw. 3. 

INSURANCE. 

1 . The premium paid On an 31e^ in- 
iiirance to cover a trading wtth an 
enemy canikot be recovered back^ 
though the underwriter cannot be 
compelled to make good the ioh, 
Faiufyck ¥• Hmu$ttt Mich, 41 Gas. 3, 

2, Where an EngUJh fubjed in time of 
war, who had received orders to tSA 
an infurance for a neutral foreigner^ 
opened the policy with his ofnal bro- 
ker in his own name, bat informing 
him at the fame time that the pro- 
perty was neutral ; this is a fuffideac 
indication tp the broker that the party 
afted ^s fi^int^ and not on bis own ac- 
count ^ and therefore the broker has 
no lien on the poKcy io effeded for his 
general b^ance agdnft fuch agent, as 
between fttch broker 4nd the pm- 

cifaL 
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dpal. Matms ▼• Emdgrfn^ Hilary^ 
41 G##. 3. 3S5 

3. it b legal to trade with the lobjeds 
of an enemy't country by the king's 
licence. Bat if it be provided in foch 
licence, that the parry ading under 
it fliall giTe bond for the doe expor- 
cation to the placet propofed of the 
goodi intended to be exported to fach 
country, and they are exported wich- 
oat fuch bond being given, foch ex- 
porution if illegal, and the owners 
cannot recover on a policy to proted 
the goods. rtmdyck^.Whttwmt^Eafi^ 
41 G«. 3. 47S 

4. If a bcence to export and denver 
goods to an enemy's ' country be 
granted for a limited time, it is not 
Jofficient that the goods were Jhippid 
before the expiration of the time, 
the fliip not failing till afterwards. 

J, Where an aft prohibitipg intercourfe 
with America, then in & ftate of re- 
belliony enaUed the Britifli Com* 
manders to grant licences in a cer- 
tain form to carry provifions to places 
in America occupied by the Britiih, 
nnd a licence was granted not follow- 
ing the requifitions of the ad, it was 
holden void; and confeqoently the 
trading being illegal, the goods fent 
under the licence could not be in- 
fured, Vambarthah v* Halbed, Mscb. 
31 Geo, 3. n» A87 

6. An afTured upon an American mjp 
and cargo, provided with fuch a pan- 
port as is required by the treaty be« 
tween America and France, and with 
all other ufual American papers and 
documents, is entitled to recover a- 
gainft an underwriter of a policy on 
Inch (hip and goods, in cafe of a ca])- 
ture by a French privateer, notwi^* 
flanding a fentence of condemnation 
of the fame as lawful^ pri^ bv a 
French Court of Admiralty; luch 
fentence proceeding on the ground 
of a breach of French ordinances, 
requiring ceruun particulars to be 
obierved in refped of the (hip docu- | 
menu beyond what was neceiTary by 
the ueaty* Price v. Bell, Trim. 41 
Qeo. 3. C63 

7. ^. Whether if a fliip be not war- 
ranted of any particular country, 
there be an implied warranty in a 
policy of infnrancc (bat ihc ihall be 



properly documented according to the 
laws of that country, and her parti- 
cular treaties with foreign ftatet. Fri€§ 
r. Btii, Trim. 41 Geo. 3. 663 

INTEREST. 

1. Bzecudon cannot be taken out for 
intereft upon a fum awarded to be 
paid on a particular day, and for 
which fum judgment was entered up. 
But it is in the province of the jur/ 
(or the arbitrator interpofed in thrir, 

Slace) to allow intereft or not in the 
amaget. Lu v. Limgardp Ea/i. 41 
Ge: 3. 401 

2. In an adion on a judgment recovered 
on a bond, intereft may be recovered 
in damages beyond the penalty of the 
bond. WLun r. Dunktm^ Eb0. 
41 Gm. 3* 436 



JOINDER IN ACTION. 

Sa CoTBNAIf T, No. t« 

To a declaration againft one apom 
jdnt promifes by him and another, 
whom he avers to be outlawed, a plem 
of nul tiel record of outlawry is in 
cffed a plea in abatement, for want of 
pardes; and therefore, if it conclude 
m bar, it is bad on general demurrer^ 
and the plamtiff is entitled to judg« 
ment quod recuperet, Ac, Newum 
V. Gediis, Trim. 41 Geo. 3. 634 

JOINT AND SEVERAL COVE- 
NANT, 

5>#C0VINAlfT, No.i. 

JUDGMENT, 

^<#AwAaD, No. 2. 

I • To a plea in abatement of mifnomer 
of pUintifft replication that the plain* 
tiff was known as well by the one 
name as the other: upon demurrer 
over-ruled, there mu(i be judgment of 
refpondeas oufter, and not quod recu- 
peret. Boviin V. Sbafco/i, Trhn 
At Geo. y ^ 54« 

2. To a declaration againft one upon 
joint promi(es by him and another, 
whom he avers to be outlawed, « plea 
of nul tiel record of outlawry is in 
efied a plea in abatement, for want of 
parties ; and therefore, if it conclude 
in barj it it bad on general demurrer. 

end 
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and the pUiotiff is eodtled to jndg- 
nent quod recaperet, &c. N§w/aM 
▼• Guides, Trim. 41 Gm. 3. 634 

JURISDICTION. 

t« A ceitioriri to remove an indidment 
from the feffions maj be fued out by 
the proTecotor, without giving the fix 
days prerioos notice required by the 
ftat. 13 Gt§. 2. c. i8. ^ 5. in the cafe 
of removing ** convidions, judg- 
ments, orders^ and other fummary 
proceedings." The cffed of fnch 
writ is to remove all proceedings of 
the natare defcribed therein which 
have taken place between the tefte add 
jetnm, althoogh the proceedings ori- 
ginated after the tede. The Magi- 
ftrates below are bound to obey the I 
writ after produAion of it» and notice 
to them in fad of fuch produdion, 
when fitdng in their judicial capadty; 
mncl after chat all further proceedings 
before them on the matter are erro- 
Bcous; R. V. Brnttams, HiL 41 Geo. 3 . 

198 
%. Where a public ftatute for ereding a 
Conn of Inferior jurifdidion cna£U 
that ** no adion for anv debt not a- 
** monntittg to 40/. and recoverable 
*' by that ad (hall be brought againft 
** any peribn refiding withb the jurif- 
<< didioo/' ice fuch ftatute is a de. 
fence upon the general iflfue to a party 
bringbg himfelf withm it^ who is fued 
in the fuperior Courts. Farktr v. 
El^ug, Mafi. 41 Ge0. 3« 352 

K 

KEELMAN. 
fitPaBsiiiic. 



LANDLORD and TENANT.^ 
Sa DisTaBls» No. i. 

LARCENY AND ROBBERY. 

I. Where a oiob attadted a baker's 
houfe, and broke the glafs and (but- 
ters of the windows, and compelled 
him to fell flour at a price named by 
themfelves, below the marketable va- 
lue ; held, this was evidence for the 
jury of a felonious beginning to de- 
mc4i(h the houfe» kc» within the 4th 
fedion of the riot ad ; and that the 



plaintiff might recover for the damagt 
done to the houfe, in an adion agatai 
the hundred, on the 6th fe£tion» b«t 
not for the value of the floor fo Md ; 
that not being coofequential to the 
ad of demolition : nor could he re- 
cover for the value of other floar 
taken and wafted in another ivarebosie 
difliod from his dwelling4K>ufe 00 the 
oppofite fide of the ftreet, of whkk 
the lock only was burft ; that not be* 
ing a beginning to demoli(h, tfr. 
within the ad, with the view wkk 
which it appeared to have been dooe. 
Bifrrows v. IVrigbt mmdAa§ibert Triu* 
41 Gio. 3* 61$ 

a. where a mob, after beginning to de- 
moliih and pull down a hoii(e, fteal ^ 
flour therein, or force the owner to ieil 
it at an under price, the value there- 
of cannot be recovered in an adkm 
againft the hundred, on the 6th (iec- 
tion of the rtoc ad, 1 6m. i.>f*.a- 
r. 5. fuch dealing and robbery behag 
fubftantive felonies, and not within the 
offence created by the 4th iediofi of 
the ad. But flour which was fpoiled 
or deftroyed at the time of fuck be* 
ginning to demolilh, ^r. may be k^ 
recovered. GreaJUy v. Higgimhothmm^ 
Trim. 41 Gio, 3. 636 

LEASE. 
A grant by leffees for lives of all their 
ijlate^ rights iilU, inttrtfi^ &c. in the 
premifes to one and his ixicmimrs^ ha- 
bendum to him and hb executors for 
gg jean, if the -lives (hould fo long 
live, fjT as large, ampU^ msid beweficiat 
*w^j. Sec, as the grantors, their beirs^ 
8cc, held, is no aflignment of die 
freehold, and confequencly not of the 
9ifboli intereft of the grantors in their 
leafe; and therefore the reverfioners 
(the lives being expired within the 
term,) cannot maintain covenant a- 
gainti the under leffee for not deliver- 
ing «p the premifes in good repair. 
Earl o/Dirfy v. TajfUr, Trim. 41 Gf. 
3. so* 

LICENCE. 

StiT^h^ino WITH Embmt. 

LIEN. 

I. One who has a lien on g(K>da ia Us 
poffeffion^ if Ive afterwwds deliver 
them to a (hip carrier to be conveyed 
on iccoont^ad at the liik of his pria- 

optl. 
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dpd» thoogli unknown to tbe carrier^ 
caanoc recover bis lien hj ftoppjng 
the goods in oranfitu* and procnrbg 
tkem to be re-delivered to him by Tir* 
toe of a bill of lading fiffned by tbe 
carrier in the cparfe of nit voyage. 
StMetVm Pym» Mich. 41 Gto. 3* 4 

3. Where an Engliib fobjed in time of 
war» who had received orders to 
•ffeA an infurance for a neutral fo- 
reigner, opened the policy with his 
nfual broker in his own name, but in* 
forming him at the fame time, that 
the property was muiral; this is a 
fulBcient indication to the broker that 
the party aded as-tf^#a/, and not on 
his own account, and therefore the 
broker has no lien on the policy io ef- 
feded for his general balance againft 
fuch agent, as between fuch broker 
and the principal. Maatu v. Hemltr' 

fiut HiL 41 Gto, 3. 335 

J. An attorney has a lien upon a lum 
awarded io favour of his client, as well 
as if recovered by judgment: and if 
after notice to the defendant the latter 
2>ay it over to the plaindff, the plain- 
tiff's attorney may compel a re- pay* 
nent of it to himfelf : and he (hall not 
be prejudiced by a collufive releafe 
from the plaintiff to the defendant. 
Ormirod v. Tattf Eafi. 4I Gto. 3. 464 

4. ^M^Tit Whether a captain of a ttiip 
parts with his lien on goods for • bis 
freight by depofiting them in the 
king's warehoufe, purfuant to the re- 
quifitions of an ad of parliament ? 
Ward V. Feltout Triu, 4 1 Gio, . 3 . 512 

LIME.WORKS. 
Sii Pooa Rate, No. i. 

LIMITATION. 

I. Crofs. remainders cannot be implied 
in a deed ; and can onlv be raifed by 
proper words of limitation ; however 
plainly expreflfed the intention of the 
parties may be. Under a limitation 
in a marriage fettlement to the ufe of 
all and tytrj the daughter and daugh* 
ters of, l^e» to be begotten, (hare 
and (hare alike, equally to be divided 
between them, and of the heirs of the 
body and bodies of all and tvety fuch 
daughter and daughters ; and fbr de- 
fault of fuch iflue to the right heirs; 
lie. held, that there were no crofs- 
reaaiodcrs between the daughters or | 



their iffoe. Dh t. Wmjlt^t Eaft. 
^vGi9. 3* 416 

a. A ^wer of appointment under a 
marriage*(bttlement, unto and among 
all or any the child or children of the 
marriage, for fuch efUtes as the huf^ 
band and wife, •rjbejurvi'ucr of them, 
ihould from time to time, either with 
or without power of revocation, dired, 
limit, or appoint, may be executed by 
the furvivor, after a joint appointment* 
refervine to them and the furvi? or a 
power of revocation and appointment* 
But under fuch power, if the fecond ap- 
pointment be to the daughter of the 
marriage for life, remainder to the 
eldeft (on for life, remainder to trnf- 
tees to preierve contingent remain* 
ders, remainder to the firft and other 
iofkt in tail, lie, remainder to the 
daughter in fee; all the limitations 
fttbfequenc to that to the eldeft (on for 
life are void, as being an excefs be« 
yond the power ; and the ultimate 
remainder dependant upoa fuch in- 
termediate limitations, though made 
in favour of one of the objeds of the 
power, is alfo void ; and (hall not be 
accelerated by the event of fuch void 
intermediate limitations not having 
taken effed, for want of ifTue male 
of the eldeft fon, lie, to whom the 
appointment was made* For an ap« 
pointment not good in its creation^ 
will not become fo bv fubfequenc 
circumibnces. And fuch an appoint- 
ment being by deed, cannot be coa- 
ftrued cypres, fo as to give the fona 
eftates tai]« as perhaps might have 
been the cafe if the appcnntment had 
been by will. Brudimll v. £/iv//, 
Eafi. 41 Geo. 3. 4.42 

3. There may^ be a limiution to one 
unborn for life only, but not to the 
i(rtte of fuch an one for life. ih. 45 a 
• 

M 

MANDAMUS. 

I . If it appear with fuf&cienc ceruinty 
to the Coun, that a perfon has been 
eleded mayor of a borough on the 
day appointed by the ufage, who is 
not qoaH£ed to accept the office, by 
reafon of his not having previoufly 
taken the facrament within the time 
limited by law, they will grant 4 
mandamus to the eledors to proceed 

10 
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to « new cledioa nn^er the fttt. 
1 1 GiP* I. c. 4./ !• at if no elcAxm 
h»4 in h6t been made. Rix v. TIfg 
Cwpmrmitrnpf Btdfird, Mick.^X Gi9.y 

79 
%• Though by the ftat. 4 jAks* r. 20. 

/ f . the profeciitor m a aiandamas 
CO which there is a return, and iEue 
taken on the h€i% therein* had an 
option to try the qneftion in the fame 
county in which he might have 
brooght an adion for a falfe retam ; 
Tet if all the material h€ts are alleged 
m one coooty* and iflue taken there- 
on there, he cannot iflbe the venire 
ladat into another coonty» though 
be might originally have alleged Ukt 
faAs there, and have there brought 
bis adioo for a falfe tetuni. Rex v. 
Thi MMj9r^ lie. •/ NrmMjIli, Mich. 
41 Gt: 3. 114 

3. The ftat. 35 Gtp. 3. e, loi./ 2. af- 
ter enabling joftices to fufpend orders 
•f removal of poor perfont, and to 
order the charges thereby incorred 
to be defrayed by the paoper'a pa- 
rkh, and to dired the charftea to be 
levied by warrant of diftreU, enadt, 
that if the parties agunft whom it is 
ifloed are out of the jorifdi6ion of 
the inftice granting the warrant, it 
(hall be indorfed bjr fome other joftice 
within whoTe jonidiAion they are: 
this is peremptory upon the latter 
upon reqiieft made. Rex v. Kjnaftout 
Mich. 41 Gi9* 3. 117 

4. Where the father and fon were re- 
fliovol from J. to B. by two ieveral 
orders of removal; and the parifti* 
officers of J. and B. agreed that the 
removal of Uie fon Ihonld follow that 
of the fother* without the expence of 
a feparate appeal i in confequence of 
which an appeal was osily entered 
againft the order refnoving the fa- 
ther; and after the feiRoas had de- 
termined thM the father was fettled 
in J.^ and had aoafiied that order, if. 
refttfed to take oack the fon ; B. R. 
graated a mandamna to the feffions 
to receive and determine the appeal 
againft the order reoioving the fon» 
thoogh at a fobfeooeat feffions to tiiat 
bolden next after the order of removal 
made ; the appeal being defied to be 
enured nunc, pro toac with proper 
continuances. RiX ▼• The Ji^Has rf 
mif/bin^ Trm. 41 Gm. 3. 683 



$. A mandaaiaa was granted to fhe 
feffions to receive an appeal which 
was prefeated dnriag the neat kU 
fions after an order of reaioval audei 
though not prefeated till after the dnr 
on which, by the pradice of that feu 
£ons, appeals were required to be ea* 
tered. Rix v. TJbe JwJHca rfLnc^tif^ 
Emft. 23 G^. 3. s. 616 

MASTER AK D SERVANT. 

A matter is not fiable b trefpafs for 
the wilful aft of his fervent, u l^ 
driving his mafter'a carriage agaiai 
another, done withovt the dire^Boa 
or aflent of the mafter. But he b 
liable to anfwer for any daange 
arifing to another from the negligence 
or unfltilfulnefs of his fervant 2^sg 
in his employ. M'Msums v, Crichtt^ 
Mich* 41 Geo* 3, 106 

MILITARY OFFICER. 

1. A captain of a troop, during the tine 
of his abfence, and while another 
is in the aAual command of it, hv 
whom the orders ft>r fubfiftence are it- 
fued, and the fubfiftence-money u re. 
ceived from government, is not liable 
to pay for fubfiftence fnmiflied to the 
men, though fuch captain was ftOI ea- 
dtled to a profit upon the fnm iftiied oa 
that account, and the troop ftiU conti- 
nued under his military orders. M^ 
V. Beaver, HiL 41 Geo. 3. 13; 

2. The captain of a troop for which 
forage b fumiflied, by the orders of a 
derk appointed by fuch captain, is 
not liable in an adion for money had 
and received for fuch ft)rage, thoagh 
prefent with the troop at the dme ; k 
not appearing that he had received 
any money for thu purpofe from the 
paymafter, to whom it ia iflbed by go- 
vemment, and upon whom the captaia 
ia enutled to draw for a certain fin 
regulated by the retunu of the pre- 
ceSung month. Ria v. Chtue, Trio. 
41 Geo. |. ^79 

3* Mier if he bad in eSeft recenrcd 
the oMmey. Rice v. Everiit^ Trio. 
41 Geo. 3« 58J 

MONOPOLY. 
£rrFoaasTALuao. 

MUTINY ACT. 
Stt Sbttlbmsmt. BriVBRCit tfo >• 
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By tlie miitiny tuEt the kinf nay make 
ardcles of war and cooftitote courts 
mtrcial with power to try an4 paniAi 
as well 10 Gnat Britain^ &c. at in 
Oitrabdrt &c. By a rubfeqoent claufe 
no foldter (hall by foch articles of war 
be fubjeded co the puDifliment of death 
or lo(s of limb within Great Britain, 
&c. (omitting Gibraltar,) for any 
crime not expren*ed to be . fo punifh- 
able by the ad. Then by the articles 
of war |>erfons found guilty by a court 
mariial at Gibraltar of theft» robbery, 
^c. or of having uftd •vioUmt, or com* 
mitted any offence agmnft the per/ons or 

. popertj o^ others, *< fliall iuffier death 
** or iuch other puniihrnent, according 
** to the uainre and degree of the offence ^ 
** as by the fentence oi fuch court 
*' martial (hall be awarded:'* held 
that the court martial have a difcre- 
tiqnary power by fuch words, and are 
not redrided eo pafs fuch fentence on 
a delinquent as would be warranted 
by the law of England, But fuppofing 
they were» yet that a return to a ha- 
beas corpus^ (latiog that upon a cer- 
tain charge exhibited again ft the de- 
fendant before fuch a court, for cer- 
tain offences alleged to have been 
committed by him at Gibraltar^ fuch 
procedings were had that the court 
martial, a/ter hearing the charge and 
the defence, found the defendant guil- 
ty of receiving certain goods named, 
from the warehoufe of (F. (at G.} 
knowing them to be ((olen, in breach 
of the articles of war, whereupon they 
fentenced him to tranfportation for 
14 years, is good« For fuch a fen- 
tence would be warranted here by the 
fiat. ^Geo I. €> II. if the principal 
were convided of the felony, and the 
receiver were indided as acceffary af. 
Ur the fad. Rest. v. Snddis, Hil 
41 Geo, J, 306 



o 



OFFICE. 

A bond given by a fchoolmafter of an 
ancient public fchoot who had a ixtt* 
hold inhlt office, to refign at the re* 
queft of his patron, \% good at law ; 
but ec|tttty will reftratn any improper 
nfe of It by the patron. Ugh r. Uwh, 
Mafi.^lGi$.j* ^91 



ORDER ot JUSTICES. 
^##Way,No. I. 



PARTNERS. 

I. Money paid by one partnei^ i6 an- 
other be/ore the bankruptcy of the 
latter, (or the pnrpofe of being paid 
over as bis liquidated (hare of a debt 
to their joint creditor, if it be not fo 
applied is proveable as a debt under 
the commiflion of the bankrupt part- 
ner; although the folvent partner were 
not called upon to repay the debt to 
the joint creditor till after the bank- 
ruptcy of the other. But the folvent 
partner may recover from the bank- 
rupt his (hare of fuch debt fo paid a^ 
ter the bankruptcy to the joint credi- 
tor, notwithflandine the bankrupt hae 
obtained his certincate. Wright r. 
Hunter, Micb^ 41 Geo. 3. 20 

a. A. engages as a partner in a parti- 
cular tranfaaion with B. C. and D. 
who were before partners ; B. C. and 
D. become bankrupts, after which ji. 
pays a debt due from himfelfand them 
to a joint creditor; held that thefe 
three partners conftituted but one 
debtor to if. and that he might recover 
from B. the proportion of B^ C. and 
p. towards the joint debt, B. not hav- 
ing pleaded in abatement. ii. 

5. Two (of three) partners, who had 
contraded a debt prior to the admtf- 
(ion of the third partner into the firm, 
cannot bind him without his a(rent by 
accepting a bill drawn by the credi- 
tor in their joint names : but fuch fe- 
curity is fraudulent and void as a. 
gainft the third partner,' and cannot 
be recovered in an adion a|ainft the 
three, wherein one only of the ori- 
ginal partners pleaded to the adion. 
Shirr eff^. Wilks, Mich. 41 Geo. 3. 48 
f^ide Greg/on v. Hntton and Another^ 
B. R. Eajl. 22 Geo 3 ; and Marfi v, 
Vanfmmer and Another, GnildbalU 
Mich. 1786. (cited) ib, 49 

4. After an aft of bankruptcy com- 
mitted by one of two partners, joint 
^S^^% are fent away, which come to 
the defendant's hands ; then the tol. 
vent partner dies, leaving the de- 
fendaiit his executor; afterwards a 
coramiflSon of bankrupt is taken out 
againft the furviving partner, and his 

eftate 
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efUte affigned to the pUiotiffs : held 
that they are tenant. in, common with 
the folvent partner, and after his de- 
ceafe with his reprefentatives, by re- 
lation of law from the a£t of bank- 
f nptcy, and cannot therefore maintain 
trover againft the defendant c]aimin|r 
under foch foWent partner. Smith v. 
Stokis^Eaft, 41 Geo. 3. 363 

J. After an adt of bankruptcy cottanit* 
ted by one partner, the other delivers 
goodsof their joint property to a credi- 
tor for a joint debt* and dies ; and af- 
terwards a commiilion iffues againft the 
forvtving partner : held that the ere- 
ditor» b^ virtue of fuch delivery by 
the folvent partner, became tenant in 
common of the goods with the fiflig- 
nees of the bankrupt, by relation from 
the a£t of bankruptcy^ which was in 
the lifetime of the folvent partner, and 
confeqnendy that the affignees cannot 
maintain trover againft fuch creditor. 
Smitb V. Oritll, Eafi. 41 Gt9. 3. 368 

PATRON. 
^ti Resignation Bono, No. 2. 

PLEADING. 

Sti Set off. Wat, No. 2, 3. 

i» Leave given to amend the declaration 
by entitling it of the day on which it 
was a£tually delivered, inftead of the 
term generally, in order to accord 
with an averment therein, that other 
defendants named in the writ were 
then outlawed. Coutancbt v. LtRuez, 
HiL^iGio.y 133 

a* In an aftion for the non-delivery of 
malt, which the defendant had under- 
taken to deliver on reqaeftlit a certain 
price, it is fufficient for the plaintiff in 
bit declaration to aver fuch requeil, 
mnd that he was na^jf and willing to 
receive the malt and to pay for it ac- 
cording to the terms of the fale, but 
that the defendant rcfufed to deliver 
it ; without averring an a£lual tender 
of the price. • Raw/on v. John/on, Hill. 
41 Geo. 3. 203 

3. In trefpafs for uking and driving 
the plaintiff's cattle, to which there 
was a juftification, that the defendant 
was Unv^lj p^JJeelo^ a certain dofe, 
and that he took the cattle there da- 
mage feazant ; the plaintiff may fpe- 
dally reply title in another, by whofe 
command he entered, &c, and it does 



not vitiate the repficadon that it im« 
neceffanly proceeded farther to give 
colour to the defendant. Tetfhr v. 
Eajhwoodt HiL 41 Gee, 3. SIS 

4. To a plea of fet-off of a fnm doe an« 
der a recognizance, and alfo of an* 
other fom upon a fimple contrad, it 
feems that a replication, proteftlng 
that the plaintiff did not acknow- 
ledge, &c. and then pleading that he 
was not indebted io manner and form 
as the defendant had in pleading al* 
ledged, and concluding to the coon* 
try, is bad ; inafmuch as it refers 
matter of record to the cognizance of 
a jury. But as it waa a iham )>lea, 
the plaintiff had leave to amend with- 
out payment of cofts. Sokmemsv, Ljpm, 
Baft. 41 Geo. 3. 369 

5. To a plea in abatem^t of mifnomer 
of plaintiff, repHcation'l^at the plain- 
tiff was kn^wn aa well ' bv the one 
name as the other: upon^demnrrer 
over-ruled, therie mnft be judgment 
of refpondeas ouftbr, and not qood re- 
cuperet. BoRuen r. Shafcott, Trium 
41 Geo. 3. ;4s 

6. In an a^ion againft a retaming officer 
for refiifing a vote at an eleftion of 
members to /erve in parliament, ma- 
lice muft be proved as well aa laid. 
Semble that charging that the defei^d- 
ant knowing. Sec. and ^vroteg/klfy in- 
tending to deprive plaintiff, &c. hin- 
dered him from giving* his vote, &c. 
is a fufficient allegation of malice. 
Drewe v. Coubom^ Laamtejtom Spring 
affixes, 1787, (cited) «. ^3 

7. To a declaration againft one npoa 
joint promifes by him and another 
whom he avers to be outlawed, a plea 
of nul tiel record of outlawry it in ef- 
fed a plea in abatement for want of 
parties ; and therefore if it conclude 
in bar, it is bad on general demurrer, 
and the plaintiff is entitled to judg- 
ment quod recuperet, &c. UewUm 
V. Geidet^ Trin. ^i Geo. ]• 634 

PIRATING. 

f/rCoPTEXOHT. 

POOR. 

SeeVLtuorAL. 

The ftat. 3c Geo. 3. r. xoi. ( 4. which 
provides tnat after the paiun^ of the 
ad, no perfon nubofiaU come into any 
parifli fliall gain a fettlemcDt by be- 
ing 



INDEX OF THE PRINCIPAL MATTERS. 



7i| 



ing rated to any tenement under io|. 
a-year value, extends to perfons who 
were in the panlh at the tinne of the 
pafling of the a&. R* v. TJl^e Jnha" 
bitants of IJlingtoHyHtL 41 Geo, 3. 283 

POOR RATE, 

I. Lime works are rateable in the hands 
of the occupier, though there be rifk 
and expence in the working, and the 
profits be uncertain. lUx v. The 
C bur chnioar dent ^ ^c. of Jlberbury, 
Trin. 41 Geo. 3. 534 

9« The objeds of a charitable founda- 
tion in the adual occupation of the 
alms.houfe and lands for their own 
benefit in the manner prefcribed by 
the rules of the inllitution, and liable 
to be difcharged for any breach ol 
fuch rules, are rateable in refped of 
fuch occupation. R, v. Mt^daj and 
•ibers* 7V/0. 41 Goo. 3, 584 

POWER, . 

A power of appointment under a mar- 
liage-fettlement, unto and among 
all or any the child or children of the 
marriage, for fuch eflaccs as che huU 
band and wife, or tbefurvimor of them, 
ihould from time to time, either with 
or without power of revocation, dired, 
limit, or appoint, may be executed by 
the furvivor, after a joint appointment, 
referving to them and the furvivor a 
power of revocation and appointment. 
But under (uch power, if the fecond ap- 
pointment be to the daughter cf the 
marriage for life, remainder to the 
elded fon for life, remainder to truf. 
tees to prcferve continge^^ remain- 
ders, remainder to the firil and other 
(bns in tail, \ic. remainder to the 
daughter in fee ; all the limitations 
fublequent to that to the eldell fon for 
life are void, as being an excefs be- 
yond the power ; and the ultimate 
remainder dependant upon fuch in 
termediate limitations, though made 
in favour of one of the objeds of the 
power, is alfo void ; and (h^ll not He 
accelerated by tne event of fach void 
intermediate limitations not having 
taken effed, for want of ilTue male 
of the elaefi Ion, iSc, to whom the 
appointment was made« For an ap- 
pointment not good ia its creatiun. 
Vol. J. 



will not become fo by fobfequent 
circum fiances. And fuch an appoint* 
ment being by deed, cannot be con* * 
ft rued cypres, fo as to give the font 
eftates tail, as perhaps might have 
been the cafe if the appointment had 
been by will. BrndeneU v. Ehwet^ 
Eafi. 41 Geo. 3. 44a 

PRACTICE. 

See Addition, Nc. i. Aubndiiekt* 
Costs* Prisoner. 

1. The court will difcharge a feme co* 
vert on common bail, though at the 
time of the credit given to her by the 
plaintiiFy (he midakenly informed hiai 
that her hufband was dead ; there be* 
ing no fraud intended. FUt v. Tbomp* 

Jon, Micb, 41 Geo. 3. 16 

So where the plaintiff* knew that the 
defendant had a huiband living a* 
broad, though under terms of fepara« 
tion from him. Marcb v. Cafeili^ HiU 
39 Geo, 3. ar. 17 

2. A prifoner who is fuperfedable, for 
want of filing a bill againft him in 
time, waves the irregularity by after* 
wards pleading. Pear/on v. RawlingSt 
Micb. 41 Geo. 3. 77 

3. No objedion can be made to the in« 
fuiHciency of an affidavit to hold to 
bail in not negativing a tender of the 
debt in bank note$» after the bail have 
julVified. Jones v. Pricey Micb. 4 1 G« 3* 

Hi 

4. Regulation concerning the time for 
delivering paper books in cafes en* 
tered for argument ; thofe entered for 
Friday to be delivered to the Judges 
on the Tuefday preceding, and thofe 
entered for Tuelday on the Satu^^day 
preceding ; with fuch marginal notes 
as are direded by rule of Hil. 36 G. 3^ 

I Reg Gen. Trin ^^o Geo. $. 1 31 

5. bervice of rules, &:c. after 10 o'clock 
at ni^iii, fhall not be valid. Reg Getfm 
Mich, 41 Geo. 3. 13a 

6. Where plaintiff withdraws h s re« 
cord after entering it for trial, the 
defendant may have judgment as ie 
cafe of nonfuit. Bnrton v. Hurrij^n^ 
HiL 41 Geo. 3. 346 

7. Where a (ham plea was pot in to 
which the plaintiff in reply pleaded 
ill, he had leave to am^nd ivith at 
payment of cods* SoUmont v. L ^n, 
Eafi. 4! G r. 3, ^09 

U u 8 Ahcr 
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8. After party arreted on civil pro- 
cefs has been difcharged on giving a 
bail-bond to the (herifffor his appear- 
ance at the return of the writ, it is 
optional in the OiertflT whether he will 
accept the fiirrender of the party tn, 
difcharge of tha bail-bond before the 
return of the writ;, and therefore 
though notice of fuch furrender werr 
given to the IherifF and the gaoler in 
whofe coftody the party then was at 
the fuit of another ; after which the 
gaoler let the party oat of cuHody ; 

, yet held that the gaoler was not lia- 
ble upon his boad of indemnity to the 
flieriffas for an efcape in the former 
fuit ; for the party was not legally in 
the cuftody of the (heriff' or his g»oIer 
meftly by virtue of fuch notice of 
furrender. HamiliM v. Wilfont Eafi. 
41 Gio. 3. 383 

9. Where a verdi^ is taken pro forma at 
the trial for a certain fum, fubjefl to 
the award of an arbitrator, the fum 
afterwards awarded is to be taken as 
if it had been originally found by the 
jury ; and the plaintiff is entitled to 
enter up judgment for the amount, 
withoat firft applying to the court for 
leave fo to do. Let v. Lingard^ Eafi. \ 
41 Qio, 3. 401 

qh. But the defendant aj^aind whom e«. 
ecution is taken out is not liable to 
pay intereft on the fum awarded ; 
that being in the province of the ar- 
bitrator (or a jury) to allow or not in 
the damages. ib 

or* Nor is the defendant liable to pay 
the (he riff's poundage or other fees 
and cofts of the levy. ib, 

10. H the pUintifF^s attorney iign juHg. 
menty and file th? committitur rieee 
with the c)erk of the judgments within 
the fecond term after irial had and 
verdid obtained again il a prifoner, 
that is a fufiicient charging him in ixe 
emtion tuitinn t*wo terms, purfuant to 
the rule of Court of Mary, 26 Gea, 3 . 
though the final judgmii^t and the 
committitar be not entered of record 
by theofEcer of the Court till the conii' 
%umce day after fuch fecond term ; pro- 
vided fuch entries be then completed. 
Pear/om v. Rawlit^s, Eafi, 41 Gr#. 3. 

jf, Filing and entry of committitor 
a^ainft prifonars. Esft. 41 Qn. 3. 
i$t PaisoNia» No. 4* 410 



12. Where a defendant, under an ori«^ 
to plead ifluably, puts in a (ham de* 
murrer to fome of the counts in tHt 
declaration, and pleads iffiiablyasto 
the red, the plaintiff may confiderihe 
whole as a nullity, and (ign judemeot 
as for want of a plea. Cuming v. 
S bar land, Eaft. 41 Geo. 3. 411 

13. No ru*es entered in tne peremptory 
paper (hall be enlarged during the 
term, or put off from the appointed 
day, by the confent of council, or t'ne 
attornies, without If ave of ttie Court. 
Reg. Gen. Eafi 4|Gm. 3. 497 

14. After conviction on a criminal io- 
formation, to which objtdtiors «were 
taken, the defendant mutl (land com* 
mitird petidiog the contidcration of 
the judement, unlets the proiecutor 
exprefs'.y confent to his (landing o*Jt 
on bail. R. v. Waddington, Hit 4I 
Geo. 3. 1^9 

15. An affidavit cif ez^uV, however 
flight, for not proceeding co tri^', U 
futHcient to difcharge a rule for judg- 
ment as in cafe of a nonfuit, in a qoi 
tarn as well as any other a£tioo. 5/.^ 
V, Farey,Trin 41 Geo. 3. ^54 

16. Where, the defendant was fued by 
original in London^ the icire facias a<- 
gain ft the bail muli be lued there alfo : 
and it does not help the plaintiff who 
fued out the fcir^e faciav in Middit/tx^ 
that bail had by milUke been put ia 
there. Harris and Another v. Ctdvmrt 
and Another, l^rin. 41 Geo, 3. 603 

17. Where a plaintiff has clofed his 
cafe in evidence at the iria\ and the 
defendant has entered on his defence, 

^ it is difcretiooary in the Judge whe- 
ther he will lei the plaintiff into other 
evidence on a collateral point Mrhich 
was nttt in c'>ntrover(y between the 
partiesi^ in order to carry a verdid a* 
gainll the merits of the principal 
que(l»on. EdnAtords v. Sberratt, Trin. 
41 Geo. 3. 604 

1 9. A wnt of error allowed is a foper* 
fedeas in law to all further proceed* 
ings in the Court below ; and there* 
fore proceedings were fet afide with 
coAs for irregularity where the ca. 
fa. being returnable on a day after the 
allowance of the writ was retaraed af* 
ter notice of fuch allowance o& the 
fame day, and fci. fa. afterwards 
taken out a^aioft the bail, MzBer v. 
Nrwbald, frUf 41 Qg$. 3. 66a 

19. Where* 
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1$. Where a defendant refiding in town 
at the ifluin^ of the* writ changes his 
Irfidence permanently to the country, 
at the diilance o^ above 40 miles from 
town, before the delivery of the iflue, 
he is entitled to 14 days norice of trial. 
Spencer v. Hall frin 41 Geo. 3. 688 

PREMfUM. 

Sit IksURANCfi No. !• 

PREROGATIVE. 

Procef^ fued oat by^ the crown againft 
a defendant to recover penalties, upon 
which judgment for the crown is af- 
terwards obtained, entitles the king's 
execution to have priority within the 
ftat. 33 Hifit 8 c. 3g. / 74. before 
the execution of a fubje^, whofe exe* 
cation had i^ued and been commenced 
on a judgment recovered againft the 
fame defendant prior to the king's 
judgment, but fubfequent to the com. 
mencement of the king's proccfs : 
the king's writ of execution having 
been delivered to the (herifF before 
the a^^ual f^ile of the defendant's goods 
unoer the plaintiff''s execution. But- 
ler V. Butler^ HiL 41 Geo. %, 338 
Attorney^General v. Alderfey^ Mich. 
1786, S. P. , . 341 

PRESCRIPTION. 
iee Way, No. 2, 

PRESSING. 

A keelman employed inna/gatingdown 
the river Tyne to the port of shields ^ 
at the mouth of that river, is liable to 
be impreifedi and cannot afterwards 
bring himfclf within the protef^ion of 
the 13 Geo, 2. c, 17./ 2. exempting 
every perfon, not having before u/ed 
the feat who (hall bind hinif<If appren- 
tice to fcrve at fea, from being im- 

-•* prefled for three years from fuch bind- 
mg. Ex parte Softly, Ea/l, 41 Geo. 3. 

466 

PRISONER. 

t. A prifotier who it faperfcdablc, for 
want of filing a bill againft him in 
lime, waves the irregalarity by after- 
ward* pleading. Pearfan v. Rowlings, 
Mich, 41 G«e. 3* 77 



2. The role 6f court of the 4 Gee. z. 
requiring an attorney to be prefect 
on behalf of a prifoner at the time of 
his executing a warrant of attorney to 
confefs judgment, does not apply to a 
cafe ^here the party was in cuftody at 
the time at the foit of a third perfon. 
Smith V. Burlton, HiL 41 Geo. 3. 241 

3. If the plainiifPs attorney fign judg- 
ment, and file the comiliittitur pieCe 
with the cJcrk of the judgments within 
the fecond term after trial had and 
verdia obtained againft a prifoner, 
that is a fufficient charging him in fjr#. 
CMtiott within two terms, purfuant to 
the rule of court of Hilary, 26 Geo. 3. 
though the final judgment and the 
committitur be not entered of record 
by the officer of the court till the con- 
tinuance day after fuch fecond term ; 
provided fuch entries be then com- 
pleted. PearJoH v. Rawlings^ Eaft. 
41 Geo, 3. ^o^ 

4. Every committitur on a judgment 
againit a prifoner (hall be file<i with 
the clerk of the docquets on or before 
the laft day of the term, in which the 
prifoner is charged in execution : and 
the clerk (hall enter the committitur 
on the judgment roll within four days 
next after the end of fach term, cx- 
clufive of the laft day of the term ; un- 
le<s the laft of fuch four days be Sm* 
day, and then within five days, ^r. 
and in default thereof the prifoner 
ftiall be difcharged. Reg. G$n. Eafl. 
4» GfO' 3- 410 

PROMOTIONS AND RESIGNA- 
TIONS. 

William Mackworth Pread, Efq. 
called Serjeant. ^^g 

Lord El DON refigneil the Chief Juf- 
ticeftiip of the Court of C. B. and ap- 
pointed Lord High Chancellor ; vice 
Lord Loughborough, who refigned, and 
was created Earl of Rofslyn, 349 

Sir Richard Pepper Arden, Knt. 
refigncd the Rolh, and was appointed 
Lord Chief Juftice of C. B, and ere- 
ated a Peer by the title of Lord JL 
vanley. ^^^ 

Sir John Mitpord Knt. refigned itic 
ofiicc of his Majcfty*s Attorney- Ge^ 
neral, and waj eleded Speaker of the 
Houfe of Commons. ^4^ 

Edward Law, Efq. appointed At or- 

ney. General and knighted. 350 

U u a ^^r 
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SirWitLiAii Grant, Knt. refigo^d 
the office of his Majefty't Solicitor- 
GtneTtil, and was appoiDted Mafte^ of 
the Rolls. 350 

The Honqrable Spsncfr Perceval 
appointed Solicitor General. 350 



QUO WARRANTO, h/ormaiion in 
NatHfi of. 

I. It it no objedion to relators applying 
for a quo warranto informatioo againft 
the defendant for exercifing the of- 
fice of an alderman (his election to 
which they bad oppoled)> that they 
afterwards made no oppotition to his 
eledion to the principal office of ma- 
giftracy (to which the other was a 
neteflfary qnalification) ; or that they 
afterwards attended at and concurred 
in corporate meetings whereat he pre- 
£ded or whereat he attended in his 
official charaQer; foch application be- 
ing made within the time limited by 
law, viz. in 4 years after the defend- 
ant's eleAion as an alderman. R$x v. 
CUrke^Miclr. 41 G/». 3. ^ 36 

t. It feems that though fuch an infor- 
mation may be granted on the rela- 
tion of a ftranger to tbe corporation ; 
yet be ought to make out a very 
ilrong ca(e for the interference of the 
court. Rex v. Kemp, Hil. zg Gee. 3. 

H. 46 

QJJI TAM ACTION. 
^/f FaAcriCf> No. 15. 

R 

RATE. 
Sa VooK Rate. 

RECTOR. 
Su Rbsignation Bonp, No. a. 

REMAINDERS. 
See Cross-Rbmainoers. 

REMOVAL (Peer). 

The ftat. 3; Get. 3. c. 101./ 4. which 
provides that after the paffing of the 
mEt, no perfon wJbo Jball come into any 
pari(h fliall gain a fettlement by being 
rated to any tenement onder 10/. a* 
year value, extends to perfons who 
were in ihe parifh at the lime of the 



paffing the aa. Rtx ▼. Tbe hhs^ 

bitemts rf JJUngtem^ Hil. 41 Gee, Ji 

283 

REMOVAL, ORDER of. 

^^/ Mandamus, No. 4. 

The ftat. 35 G/tf. 3. r. loi. ^ J- «f- 
ter enabling juftices to fufpcnd ordert 
of re nr. oval of poor perfons, and to 
crder the charges thereby iocnrred 
to be defrayed by the pauper's pa- 
rilh, and to direfl the charges to ba 
levied by warrant of diHrefs, enads, 
that if the parties againft whom it tt 
iflucd are out of the jnrildiflion of 
the jullice granting the warrant, it 
ihall be indorfed by fome other joftke 
within whofe jurifdidion they are: 
this is peremptory opon the latter 
upon requeft made. Rex v. Kjnajtem^ 
Mich. 41 Gee. 3. "7 

RESIGNATION BOND. 

1. A bond given by a fchoolmafter of in 
ancient public fchool, who bad a free- 
hold in his office, to refign at tbe re- 
queft of his patron, is good at lav; 
but .equity will reftrain any improper 
ufe of it by the patron. Legb v. Ltwitf 
£«/?. 41 Gff. 3. 39« 

2. Held by B. R. that the ordinarvof 
the diocefe may not refufe to admit 
a clerk to a re^ory to which he was 
prefented, becaafe he had given a 
general bond to refign opoo the re- 
queft of his patron: but ibis judg- 
ment was reverfed in Dom. Proc. 
Bijhep of London V. Ffjuhe, Mich. 
23 Gio. 3. 4^7 

RETURNING OFFICER. 
In an afVion againft a returning officer 
for refufing a vote at an eledionof 
members to ferve in parliament, ma- 
lice muft be proved as well aa laid. 
Semble chat charging that the defend* 
ant knowing, Ire. and wromgfklfytMt* 
tending, Hec. to deprive plaiatiff, &c# 
hindered him from giving his vote« 
&c. is a fufficient allegation of malice. 
Drewe v. Comken^ Leaauejtom Sp. AC 
ijSy.cor.^ilfem,]. ». 56 J 

ROBBERY* 
Sei Larcrmt and RoBBEar* 



SACRAMENT. 

Su CORPORATIOR, No. U 



SCHOOL* 
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SCHOOLMASTER. 

^/# RtSlCNATlOA BOKDyNo. 1 

SEAMEN. 
See Prbssi^io. 



SERVANT. 



Su Mi&TBR. 

SESSIONS^ 

Sei Mandamus, No. 4, 5 . 

1. The fieHionji have no jurifdiflion over 
the offence ot forgery at common 
law, nor caii chey uke cognizance of 
it at of a cheat. Rex v. Giih, Hilary, 
41 Geo. 3. 173 

2. But it was not denied that they had 
jarifdi^tion over cheats in general, and 
in Rex v. Brajme, Mich. 12 Geo, i. and 
Rex V. Beale^ Eaft. 38 Geo. 3. the 
court of B. R. gave judgment as for 
a cheat on indidments refpeflively re- 
removed firom the feflions by certio- 
rari, ilf» 183 

SET-OFF. 

In aflampBt for goods fold and delivered, 
defendant pleaded a fet-of of more 
money due to him from the plaintiff. 
Replication, that the goods were a- 
greed to be paicl for in ready money : 
which replication was holden bad on 
demurrer, being no anfwcr to the 
plea. Eland w. Karr^ Eaft. 41 Geo. 3. 

SETTLEMENT.—EVIDENCJS. 

1. The examination of a foldier touch- 
ing his fettlrmenti which is made 
evidence by the mutiny ad, mud be 
authenticated before it can be received 
in evidence, and does not prove itfelf 
pnma facie, though the paper appear 
to be in the form fubfcribed by the 
ftafute. Rex v. The Inbahit. of Btlton 
nvitJf Harrowgaie, Mich. 41 Geo. 3. 13 

Sm An ex parte examination in writing 
of a pauper, taken on oath before two 
magiftrates, for the porpofe of remov. 
jng him to the place of his fettlemeot, 
if not admiffible in evidence upon an 
appeal againft an order of removal, on 
the ground of the paaper't having 
•bfconded between the notice of ap- 
peal and the trial of it before the 
qaarcex fdfiona ^ although the refppn- 



dents had nfed due diligence, but 
without effed, to procure the atrend'- 
ance of the pauper as a witness ; he 
not having been heard of from the 
time of his abfconding. Rex v, 
Nuneham Courtney, Eaft, 41 G. 3. 373 
3. A certificate direfled to the parifh of 
A. f or any other in C, will operate 
upon delivery to the parifti of B.» 
which is alio in C. By the flat. 8 
& 9 IF. 3. r* 30., fuch certificate need 
not bedire.^ed to any particular panib« 
Rex V. LHliagtoH, Eaft. 41 Ueo. 3, 

SETTLEMENT by APPREN. 
TICESHIP. 

1. Where the mailer of an apprentice 
told him <' that he had no further 
" employment for him, and he 
" might go where he pleafed }•• and 
the apprentice hearing of another 
mafter, was going to him, and being 
met by his original mafter, and aflccd 
where he was goipg, anfwcred that 
he was going to I/., to which the 
mafter replied, ** he might go there or 
'where he pUa/ed i** hdd this was not 
fuch a particular aflcnt of thfe original 
mafter to the fervice with U. as would 
enable the apprentice thereby to gain 
a fettlcment, though the indcniures 
were not delivered up or cancelled, 
R. V. The Inhabitants of Crediton, 
Mich. 41 Geo. 3. -^ 

2. An apprentice offered his mafter a 
guinea *• to let him ofF," to which 
the mafter agreed, and was alfo to 
give him a fuit of dothca when the 
guinea was paid, but the indentures 
were not delivered up or cancelled. 
The guinea not Being paid, the in. 
dentures ftill fubfifted in law, and a 
fettlement may be gained by fervine 
another mafter with the confcni of 
the firft. The feffions ought pro* 
perly to find the fad of fucn confrnt, 
and not merely evidence of it : bur 
having found that on application by 
the apprentice to his original mafter 
for leave toferve bae B. (who would 
not take him without) the mafter faid 
«« he might go wim alt nis h-arr, 
'' and that it would be a good thing 
" for him .to learn che trade;" this 
wai holden fuffieient evidence to war-r 
rant the conclaficn of the feffions, thatf 
the original lAaft^ r had contented to 

the 
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the ptrticoTtr fenrice. R, v, TJ^ luhm^ 
iitants of Sbeibeart Mich. 41 G. 3. 7:^ 

J. The pauper* an apprentice, being 
about to marry, told his mader that 
he wifhed to provide and work for 
himfelf, to which the mafter confent- 
ed, and faid he might do the bed he 
could for himfelf; bat nothing was 
faid about the indentures, and they 
were not in fad delivered up or can* 
celled ; the pauper afterwards en- 
gaged CO work with another mailer, 
whpQl told the original maderi that he 
had got the pauper at work, to which 
the original mailer anfweredi ** I am 
•« glad of it, he was a bad lad, and 
** I could make nothing of him :" 
held this was not fuch a confent to 
the particular fervice as would confer 
a fetilement in the pari(h where the 
pauper theh lived with the fecond 
mailer, j^. v. Tbi Inbahitants of St, 
Heltn StoMgate^ HiL 41 Geo 3. 285 

4* A contrad under feal, and (lamped, 
CO ferve another for three years, at 
fo much per week» the mafter agree- 
ing to learn the other a trade, and the 
latter agreeing, if he h>il any time to 
the prejudice of his mailer, to abate 
fo much per day, conftitutes an ap- 
prenticefhip. And at any rate the 
pauper having ferved under it for 
more than a year guned a fet de- 
ment either as an apprentice^ or as 
a hired fervant. Rex v. The Inba^ 
iitanis of Raiuham, Trin. 41 Geo. 3. 

5* A mafter ftipolating for 4d out of 
every is, of the earnings of his ap. 
prentice is no benefit to him within 
the flat, of June, for which an ad- 
didonal duty is to be paid, being by 
law entitled to the whole. R. v. The 
Inbahitants of Wantage t Trin. 41 G. 3. 

601 

SETTLEMENT— CERTIFICATE. 

A certificate direded to the pariih 
of J. or any other in C. will operate 

' upon delivery to the pariih of B, 
which is alfo in C. By the flat. 8 and 
Q Wiil. 3. r. 30. a certificate need not 

• be direAed to any particular pariih. 
R» V. Lii/iugton, EaJI. 41 Geo. 3. 438 

SETTLEMENT BY ESTATE. 

I. A pauper having a freehold eflate 
in the patlih of A^ in the occopadon . 



of a tenant to ti^om be tfid let tt# 
was deemed to gain a (ettlement by 
refiding thereon 40 days wit& the li- 
lence of his tenant for making fbme 
repairs; fuch refidence being confi- 
dered as equivalent to a refidence in 
any other part of the pariih. R, v. 
The Inhabitants of Uongbton U S^fringt 
Mil. 41 Geo. 3. 247 

2. A cottage leafed for 99 years, de- 
terminable on lives, purchafed by the 
pauper's wife before marriage, was 
in the lifeJme of her firfl hufband 
conveyed by them to a tmftee 10 tmH 
that he fhould by fale or mortgai^e 
raife 10/. (for the benefit of the parifli 
by whom the family had been before 
relieved to that amount), intereft and 
charges, and after payment of the 
fame, in truft to re-affign the premiies. 
The parties always continued io pof- 
feiSon ; and it did not appear whether 
the money were ever paid^ or what 
was the value of the cotugc. Heki 
that on the death of the firfl hufbaod, 
the pauper who married the widow 

, gained a fettlement by refiding forty 
days in the cottage, of which flie had 
retained the poiTcffion. R, v. The In* 
habitants of Eddington^ HiL 41 Geo. 3. 

288 

3. While the pauper refided in the pa- 
riih of B. a freehold eftate defcended 
fo his wife and her fiilers, as copar* 
ceners in the fame pariih ; and in a 
month after the pauper and hb wife 
contraded to fell their ihare, but the 
conveyance was not adually executed 
for more than forty days after their 
title accrued : held that the pauper 
was thereby fettled in ^., although 
the eilate during all the time was ia 
the occupation of another. R.^. Th§ 
Inhabitants ofDoffiom, Hil. 41 Gen. 3. 

296 

SETTLEMENT by HIRING aii» 

SERVICE. 

I. A. clubbed with B. (which fignifies 
ferving another for the purpofe of 
learning a trade^ for three years, at 
a certam rate of weekly wages, with 
a provifo that if he were prevented 
from working by bad weather, iliaefs, 
or want of employment, there iboold 
be a proportionable dedu£Uon of wa> 
ges : held that A^ gained a fettleoient 
hf ferviog t year under thn hiriog, 

thoofh 
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though occafional ded options on thefe 
accounts were made. R. v. The In^ 
bMbitMtt ofMartbam, HilL 41 Gto. 3. 

a. A pcnfioner of the Eaft India Com- 
pany, hiring himfelf as a fervant for 
a year, with a rcfcrvation to himfelf 
of two days in each half year, when 
he might go for his pen(ion> cannot 
gain a fcttlcment by fervice under 
fuch a contra6k. R. v. The Inhabit* 
ants 9/ Over, THm. 41 Gr#. 3. 599 

3. A fervice under a hiring by the week 
(the fervant boarding and lodging 
himfelf), nothing being faid * about 
Sunday, but the fervant working on 
that day occaiionally, when aflced by 
his mafier, without additional wages, 
though he fometimes received victuals, 
may be joined with fervice under a 
yearly hiring as a menial fervant, fo 
as to confer a fcttiement by hiring and 
fervice for a year. R. y. The Inha» 
bitants of Sutton, Trin 41 Geo, 3. 656 

SETTLEMENT by OFFICE. 

The feflions finding that the pauper was 
legally appointed Governor of the 
work houfe in /. at an annual falary, 
and that the office of governor is a 
public annual office, and that the pau- 
per ferved ic for a year : neld that a 
fettlemeac was thereby gained in /. 
R, V. The Inhabitants of Ilminfler^ 
Mieb 41 Geo. 3. ' 83 

SETTLEMENT bv RATING, &c. 

The ft it. 35 Geo. 3. f. roi. which pro- 
vides that after the paffing of the adt, 
no perfon nAjho Jhall come into any 
pariih ihall gain a fettlement by be- 
wg rated to any tenement under lol. 
a- year value, extends to perfons who 
were in the parilh at the time of the 
paffing the a£t. ^. v. The Inhabitants 
of IJlingtont HiL 41 G/0. 3. 283 

SETTLEMENT from PARENTS. 

A fon of age and married, contiauiog to 
live with his father, does not follow a 
fettlement fobfequently acquired by 
the father in another pariih, to which 
the fon alfo accompanied him as part 
in faa of his houfehdd. R. r. The 
InhabitoMis ofEverfte, Trtit. 4a ^to. 3. 

J«6 



SETTLEMENT, by taking a Tenmint 
of \oU a year. 

1. The renting by a needle-maker of 
certain runners in another's mill, to- 
gether with a packetting-room» of all 
which he had the exdufive ufe (a 
runner being a piece of machinery 
for fcouriog needles fcrewed down to 
the floor ofthe mill), the whole being 
of the annual value of above lol. in- 
cluding the feparate value of the ruu" . 
ners, is not the taking of a tenement^ 
wheieby a fettlement can be gained. 
R. V, The Inhabitants of Tardehigg^ 
Trin. 41 Geo. 3. 528 

2. The occupation of a cottage for 40 
days» by the leave of the former te* 
nant, who then went out, under an 
agreement with him to pay the fame 
rent to the landlord which he had be- 
fore done, but without any authority 
from the landlord (the cottage, to» 
gether with other premifes occupied at 
the fame time being lol. a year and 
upwirds), was holden to give the oc- 
cupier a fettlement. R, v. The Inba* 
bitants of AMorough^ Irin, 4I Geo, 3. 

S9 

SHAM PLEA. 
See Practice, No. 7. 

SHERIFF. 

After a party arreded on civil procefs 
has been difcharged, on giving a bail 
bond to the Sheriff for his appearance 
at the return of the writ, it is op- 
tional in the SheriflT whether he will 
accept the furrender of the party in 
difcharge of the bail bond before the 
return of the writ; and therefore, 
though notice of iuch furrender were 
given to the Sheriff, and the gaoler in 
whofe cud )dy the party then was at 
the fuit of another ; after which the 
gaoler let the party out of cuftody ; 
yet held that the gaoler was not liable 
upon his bond of indemnity to the 
Sheriff, as for an efcape in the former 
fuit ; for the party was not legally in 
the cuftody of the Sheriff or his gaoier» 
merely by virtue of foch notice of for* 
render. Hasniltott t, Wilfots^ ^^fi^% 
41 Gs9. 3. 383 

SHIP. 

^i» A?BmAOt^No«j. 

SOLDIER, 
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SOLDIER. 

The eztminatioo' cf t fofdier, toacb- 
ing hit rettlciocDt, which i$ madecfi 
<ience by the inotiny ad, moft be an* 
thcntkiitrd before it can be received 
In evidence, and does cot prove itfeU 
pr ma facie, though the paper appear 
to be in the form prefcrihed by the 

ildt. R. V. InkchitanutfBihnt^Msck* 
41G/0. 3. • 13 

Srnnble the handwriting of the ma* 
giftrate^ 6gripg the examination 
ought at leaft to be pro7ed« ih. 

STAMP. 

I. A proroiflTory note written apon a 
/lamp ( f greater value than the pro- 
per Aamp required cannot be received 
in evidence, though the ftamp were 
applicable to the iame kind of inftru- 
ncnt. Farr ?• Pria, MUb. 41 Gto, 3, 

Bot if there were a money confide- 
ratfon moving 'between thefe parties 
for the note, parol evidence may be 
ftiven of it, fo as to enable the plain- 
t^f to' recover on the money coaati. 
T)U V. JoAtSn 6ttingt at Uifimhjfer^ 
1788, cor. JLord Ktityn, (cited) ih, 
a. A draft on a banker, poft-dated, and [ 
delivered before the day of the date, 
though not intended to ^e afed till that 
diy, requires to be flamped, by the 
flat. 31 Ct9 3. r. 25. ^lUn v. KteveSp 
Euft. 41 Ceo, 3. 43^ 

3, Where the paintiff. entered an ac* 
count in wriiing of eoods and cafli 
furnilhed to the defendant from time 

!o time, e^cb page of which was au- 
hemicatrd by the defendant's ac* 
knowtedgmcnt in writi'-g of the re- 
ceipt of the contents ; though fuch 
acknc wledgment in writing cannot 
be giver in evidence per fe, in refped 
to the calh items, amounting to above 
4C1. in each page, for wrant of a re- 
ceipt fl mp, yet it is competent to the 
plaintiff to prove that upon (Ailing 
ever each article to the defendant, he 
admitted that he had received the 
faire; and the witnefs may refreih 
his memory by referring to the ac- 
cour I. Jacob V, LirJ/ajp Eaft. 
41 Geo 3. 460 

4. A'< uid t( ment on an annuity deed^ 
coi tain^ng a claufr of redcxrption, if 
n<ade (ublequent to the ejucotron oi 



it, maft be ftanped, otherwif^ it 

nbt be received in evidence. Scbm^ 
mamm v. fTgaibirlHiuf, Trim. 41 C». ;. 

5. A mafter Aipolating foj'4d. ootof 
tirery is. of the eamtogs of his ap- 
prentice is no beoe£c to him withia 
the ftatote of jfttu, for which an ad- 
ditional duty is to be paid, being by 
law entitled to the whole. R. v. A- 
Mit4mfs tfff^anta^e^ Trim. 41 Gi9. ^, 

STATUTES citid 9r ummMtd up^ 

Hbnrt VIII. 
33. f. 39./ 74. (Extent. Priority.) 338 

Ebward VI« 
5^6. r. 14. (Pore- 

^^>ng . ) . 1 47 yr. 1 70, l£u 

Eliza9btr. 

13. c, 20. (Redor.— Refidence.) t44. 
4 J. c. 2./ I. (Poor Ra:e.) 568. 591 

CHAaLIt II. 

13.^. 2. r. I. (Sacrament.) j^ 

13 t^ 14. r. 11. (Trade. Coftonu.) 481 
%% 13 23. r. (Game Qailifi- 

cation.) . 639, 643 

»9. <^« 3-/ *?• (Sut. of Frauds.) 19J 

Will, ahb B^AtT, and William. 

3. r. II. (Setdeoient.) . fj 

3 (sT 4. c. 9. (Receivers of St^ea 
Goods.) - . jog 

4 £< 5. r. 18. (Qoo Warranto.) 41 
^ \i t.€. II. (Certiorari.) 300. 305 

7 y 8. r. 7. (Falfe Return.) .564. 568 

8 £!^ 9. r. 30. (Settlement. Cer« 
tificate.) • • 438 

f. 33. (Certiorari.) 300 

^. \i 10. r, 15. (Award.) • 176 

AVNB* 

5. r. 21./5. (Receiver of GcodO 309 

8. r. 9. (Stamp.) - 601, a. 

— c. 19./. I. (Copyright.) 359 

9. r. 20./ 2. (Mandamus.) 114^559 

— ^. 21. (Stamp.) - 60X 
to. c. I J. (Bankrupt.) • 27 

Giotcs I. 

1./?. 2. r. 5/6. (RiotAa. 

Hur tired.) , 615, 6t6 

4* r« II. (Felony. Receiver.) 306 
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y, f. 31. (Bankrupt.) - 23 

9. c. 7. (Poor Workhoofc.) 83 

1 1, f. 4./. t. (Charter Day. Man- 

' damus.) • - 26 

Geo.RC% II. 

5.^.19. (Cfrtiorari.) - 300 

— r. 30* (Bankrupt). • 23. 27 
13- c. 17./. 2. fPrcfling.) 466 

— f« 18. ylj. (Certiorari.) 298 
14. r. 17. (Nonluit.) - 346 
31. c. II. (Apprentice.) • 533 

George III. • / 

5. r. 14* (Fifhery. Convidion.) 278 

12, c. 71. (Foreltalling, &c.) 1464 &c. 

13, c, 78. /. 19. (Way.) 64. 67 

17. r. 26. (Annuity.) 400. 537 

— f. 57. (Copyright.) - 361 

18. c. 36. (lacof El/ Jurifdiaion.) 352 
t2. r. 58. (Receiver of Stolen 

Goods.) • • 309 

31. r. 25. (Stamp.) • S^* 435 

32. e, 58. (Qqo Warranto.) ao. 48 

33. r. 27. (Trading with Enemy.) 4bo 

34. r. 9. (Ditto.) - 476, &c. 

— c 79. (Ditto.) - 480 
3J. f. 101./ 1. (Poor. Re- 
moval.) * - 117* 283 

37* (. 45. (Bank Notes.) 17 

38. r. 28. (Trading with Enemy.) 480 

39. r. 13. (Income Duty.) 173 

STOCK. 

An agreement to pay a percentage upon 
the day 00 which any money fhoojd 
be received by the defendant through 
the means of the plaintiff's informa- 
tion does not entitle the plaintiff' to 
the ilipulated reward upon the trans- 
fer of Jhci, in confequence of fuch 
Information; although he might af- 
terwards receive the dividends thereon. 
yones V* Brimltjp Mich. 41 Ceo. 3. i 
Sltteri at to the dividends received 
which were due at the time of the 
transfer. ih. 

STOPPING IN TRANSITU. 

I. One who has a lien on goods in his 
poffefion» if he afterwards deliver 
them to a ihip carrier to be conveyed 
00 account and at the rifk of his prin- 
ifiipal, though unknown to the carrier, 
ctau)t recover his lien by (lopping 
the goods in tranfitn, and procuring 
theA to be re-delivered to htm by vir- 

VOL. I. 



tue of a bill of lading figned by the 
carrier in the courfe of his voyage. 
S-weet V. PjfHi Mich. 41 Geo. 3. 4 

2. A delivery by the confignor of goods 
on board a (hip chartered by the 
confignce is a delivery to him, and 
the confignor cannot afterwards Mop 
them in traniicu. But where the de- 
livery was made on board fuch a (hip 
in RufGa, and by a law of that coun- 
try, the owner of goods, in cafe of 
the bankruptcy of the vendee, may 
fue out procefs to retake his goods on 
board a (hip, Src. and retain them rill 
payment ; and the owners hearing of 
the infolvency of the vendee, applied 
to the captain on board of whofe (hip 
the goods had been delivered, to fign 
the bills of lading to their order, 
which he complied with, without the 
nece(rity of fuing out prpcefs ; held 
that this was a fubffantial compliance 
with fuch law, and that the captain^ 
on his arrival here, was bound to de. 
liver the goods to the order of the 
vendors, and not to the aflignees of 
the vendee, who had become bank- 
rupt. iHglis and others^ affignees 9/ 
Crane, v. Ujherwood, Trin, 4I Ceo. 3. 

5'$ 

T 

TENANT III COMMON. 

See Bankrupt, No. 6and 7, or Part- 
ner, No. 3 and 4. 

One tenant in common levying a fine of 
the whole, and taking the rents and 
profits afterwards without account for 
nearly five years, is no evidence from 
whence the jury (hould be direded 
(againd the juiUce of the cafe), to 
find an oufter of his companion at the 
time of the fine levied : and confer 
quently the latter may maintain ejedl* 
ment without making an adlual entry.. 
Peaceable J. Hornblower v. Read and 
another t Trin, 41 Geo. 3. ^68 

TRADING WITH ENEMY. 

See Insurance, No. 1. 

I. It is legal to trade with the fubjeds 
of an enemy's country by the king's 
licence. But if it be provided in fuch 
licence, that the party ading under 
it (hall give bond for the due expor. 
tation to the places propoied of the 
goods intended to be exported to fucb 
X X country. 
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couf try, md th«y are exported with* 
OQC foch bond being given, Igcb ex- 
portation is illegal, and the owners 
cannot recover en a policy to prnted 
the £Ood5. Vam^jfck ?• Wbitmort^ EaJI> 
41 Gw.jt. 475 

a. \i a iicencp to export and deliver 
goods te an enemy's country be 
granted foj a limiicd ttmr, ic is not 
iuficicnt that the gi^ods were Jhipptd 
before the expiration of. the time, 
the (hip not failing till afterwards, ih. 

|. Where an afit prohibiting intercooric 
with Aiperica, then in a ftare of re- 
bellion, enabled the iirit^ih Coia- 
snander to grant licences in a cer. 
tain form to carry provjfioni to pt^crs 
in Amvrica occupied by the 6ri:ifh, 
and a licence wa« granted not foHow. 
irig the requiTicions of the ad, ic wa^ 
b 'Idea void ; and conftquently the 
trading being illegal* the goods fent 
undtr the bcencc coold not be in. 
furcd. Vmubwrthaii v. HMtdy, Mich. 
31 pH. 5- 487 n. 

TRESPASS. 

Sit Wat, No. I. 

!• A nafter is not liable in trefpafs for 
the wilful ad of his fervent, by 
driving his maker's carriage againl) 
another^ d^ae without the dtredion 
cr aiTent of the mailer. Lut he is 
liable to anfwer for any dnmagc 
arifing to another from negligence 
or unlki^blnefs of his frrvant ading 
in his employ* M'Afaftus v. Crickett^ 
Muh* 41 Geo, 3. IOC 

^* Trcfpifs lies aj^ainO a Ik'^dkrd, who 
on making a diflrtfs for rent turned 
the plaintiff's family out of potTeflior!, 
and I^ept the premifes on which he had 
impcunded <he diftrefs. Etkcrtcu v. 
Pcppltnuelly I hi, 41 Geo 3. 1^9 

3. Ibe trefpafs for taking and driving 
the phintiflF's caale, to which there 
was a juflification. th«t the defendant 
was ftwf/uUj pofi^J q{ a certain clo^e, 
and th^t he took ihe caitlc there da- 
inage feafanr, the plaintiff may fpe- 
CMlTy reply tii)e in another, by whofe 
command he entered, ^c. and it does 
iM>t vitiate the replication that it un- 
aeceflarily proceeded farther to give 
colour to the defendant. Teyhr v. 
Ms/iwo^, mi. 41 Geo. I. 21 a 



4. One in pofleffion oCgUhe Ittk! .1..^ ^ 
leafe void hy the ftac. 13 MUm/w* mo^ 
by reafon of the r«dor*s ooa-fefid«ac«t 
may yet matiltain trefpaft npom hh 
poifeffion againft a wrong doer. Gr^* 
iMM V. Feat, HiL 41 Geo. 3. X44 

TROVRR. 
^/# Bankrvpt* No. 6 and 7, or Paet<v 
Mfia» No. 3 and 4. 

V 

USURY. 

I. A bill of exchange pavable to A. 09 
order* «vbicb was legal in its incept 
tion« was by him indorfed to B. for 
an ufarious cOnfideratfOn, who paflcd 
it to a third perfoo for a valuable coa- 
fideration, without notice of the ofury» 
by whom it was paid to i^v*a aAgncta 
after his bankruptcy* in fau$f«dioA of 
a debt o«ing to the bankropt's ellate: 
he!d that tne indorfement of J io B, 
on an ufurious account did not avoid 
the bill in the hands of an invoceot 
holder, by virtue of the flatute of 
ufury, and that ^.'s affigneet, being 
clothed with the rights of fucb inno* 
cent indorfee, were entitled to boSd 
the bill againft ji though as between 
A. and B, the ff-cortrv was void. Fmrr 
V. Elia/oHt Mich, 41 Geo. 3. 9a 

a. An agreement on difcounting t biU, 
that the party (h^uld take in par^ 
payment another bill whicb had time 
o run as ca(h, although the folldif- 
count is taken, is ofunous. ii^ 

3. Upon a contrad to forbear 6ooil for 
a year, referving intereft at the rate 
of 5/. per cent. f6r which a premimQ 
was piid in the firH inftance« the 
ufury is complete upon the lender'a 
receiving any part of the growing in- 
lereft within the vear. IFmde q t. 
V. JVii/on, Htl. 41 Geo. 5. 195 

4. The contrad may be laid at for a 
forbearance to A. alone» who was the 
real debtor, akbough jB, bad joised 
with him in the fecurity given 10 the 
lender. ik. 

5. If J. be indebted to A and A to C. 
and C. agree for an ofnriona codi- 
deratioa to accept J. for his debtor 
inftead of B. ; this may be laid to be 
fqr an aforioot {otn pf b aaocb f&roni 
C* to A» w. 

YENBOR 



w 

WARRANT «t ATTpRNEY. 

The rale of ConR of tbe 4th Gia, t. 
rrquiring an atwrney 10 dc prcrem 
on behalf pf a ptifoner « the \iine of 
hii caecating a iMiniit sf' t^fontj 



non way yrem nis own cioie ■■ nnio 
throagh md over" the locm in qoo 
» ««/ M/t a ccruin highway, *c. 
fach pica nay be fuftainM, thoggh it 
appeared that one ootof feverU inur- 
vening clofe* wii in the poflieffion of 
the defendaol himfelf. Ject^fiM v, 
^hiUiU^ 3ria. 3a Gw. 3. C. B. (cited) 
381 

' ■■ 1 WILL. 
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JuDiYtnt. 
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WILL- 



WITNESS. 



If feTertl be charged irith the fame 
oSence» and bo cvideoce be given 
oa the part of the profecatbn ^aioft 



one of them^ he if entitled to as «€>« 
quittal before the others are caQed 
upon for their defence, io order to 
enable them to a^ail theofelves of 
his tefiimooy as a wttnefs. The ca/e 
of the mtttinetrs of his Majefty's Ihip 
Boancj. (dted) 315 



SNt> 09 TBB ^I&tT tOLUME. 
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